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CASES 


SUPREME    COURT 


OF 


ARKANSAS. 


p  

WASBBKy  appellant,  y.  Chambbbs,  Admi; 

(16  Ark.  no.) 
Bliptman  owner — title  to  landi, 

TIm  owner  of  land  bounded  on  a  lake,  whether  naTigable  or  not,  has  title  to 
the  land  left  dry  by  the  gradual  and  imperceptible  reoeding  of  the  watem 

Bill  in  chancery.    The  facts  are  stated  in  the  opinion* 

ffaUagh&r  £  Hewion,  for  appellant 
Clarky  Wittiams  dt  Martin^  for  appellee. 

GoxFTOKy  J.  This  was  a  bill  in  chancery^  exhibited  by  Samnel 
H.  Warren  against  William  E.  Chambers,  as  administrator  of  Stephen 
Bonnell,  deceased,  for  an  abatement  in  the  price  of  certain  lands 
which  Bonnell  sold  to  the  complainant 

At  the  final  hearing  the  biU  was  dismissed,  and  the  complainant 
appealed. 

The  ground  on  which  an  abatement  of  the  purchase-money  is 
•ought  is,  that  Bonnell  has  no  title  to  a  portion  of  the  land  em- 
braced in  his  deed  to  the  appellant  The  land  sold  was  bounded 
on  Tucker's  lake,  according  to  the  original  survey  of  the  meanders  o( 
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the  lake,  made  by  authority  of  the  United  States.  Shortly  before 
the  sale  to  the  appellant^  the  meanders  of  the  lake  were  again  snr- 
veyed,  when  it  appeared  that  there  was  a  strip  of  land  lying  between 
Bonnell's  land,  as  originally  ran,  and  the  lake,  which  had  become 
dry  by  recession  of  the  water.  This  strip  was  conveyed  with  the 
other  land,  and  is  described  in  BonnelPs  deed  as  **  the  swamp  land 
recently  surveyed.''  The  evidence  showed  that  the  water  receded 
graduidly — continuing  to  do  so  through  a  series  of  years. 

Waiving  other  questions  that  have  been  discussed,  we  will  proceed 
to  determine  whether  Bonnell  had  title  to  the  strip  of  land'  above 
indicated ;  for,  if  he  had,  then  this  controversy  is  ended,  and  the 
decree  of  the  circuit  court  below  must  be  afiSrmed.  The  question 
presented  involves  an  examination,  to  some  extent,  of  the  doctrines 
of  alluvion  and  dereliction.  Alluvion,  according  to  the  English 
common  law,  is  an  addition  made  to  land  by  the  washing  of  the  sea, 
a  navigable  river,  or  other  stream,  where  the  increase  is  so  gradual  in 
its  progress  that  it  cannot  be  perceived  how  much  is  added  in  any 
moment  of  time.  Land  thus  formed  belongs  to  the  proprietor  of  the 
adjacent  land  to  which  it  is  attached.  Dereliction,  according  to 
the  same  authority,  is  a  recession  of  the  waters  of  the  sea,  a  naviga- 
ble river,  or  other  stream,  by  which  land  that  was  before  covered 
with  water  is  left  dry.  In  such  case,  if  the  alteration  takes  place  sud- 
denly and  sensibly,  the  ownership  remains  according  to  former 
bounds ;  but  if  it  is  made  gradually  and  imperceptibly,  the  derelict  or 
dry  land  belongs  to  the  riparian  owner  from  whose  shore  or  bank  the 
water  has  so  receded.  Woolrych  on  Water  Courses,  marg.  pp.  29, 
34,  35,  46,  47,  and  authorities  there  cited.  And  the  reason,  as  given 
by  Blackstone,  why  alluvial  and  derelict  land,  gained  by  impercep- 
tible degrees,  belongs  to  the  owner  of  the  adjoining  land,  is  the  de 
minimis  non  curat  kz,  and  because  such  owners,  being  often  losers 
by  the  breaking  in  of  the  water,  or  at  charges  to  keep  it  out,  this 
possible  gain  is  a  reciprocal  consideration  for  such  possible  charge 
or  loss.    2  Black.  Com.  262. 

In  this  country,  these  rules  of  the  common  law  have  been  applied 
to  lake  as  well  as  other  waters.  Thus,  in  Murray  v.  Sermon,  1 
Hawks,  56,  decided  by  the  supreme  court  of  North  Carolina,  the 
defendant  in  ejectment  claimed  title  to  the  land  in  dispute,  which 
was  bounded  by  Mattamuskeet  lake,  under  a  patent  dated  in  1761 , 
and  the  plaintiff  claimed,  under  a  grant  of  recent  date,  covering 
lands  between  the  defendant's  lines  and  the  lake.    Both  parties  in- 
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troduoed  e/idenoe  as  to  what  had  been  actually  run  for  the  lines  of 
the  defendant's  land ;  and  the  court  below  instructed  the  jury  to 
find  for  the  defendant,  no  matter  whether  the  lake  had  receded  or 
not;  for  in  either  case,  it  remained  his  boundary.  This  was  held  to 
be  erroneous,  and  a  new  trial  was  awarded^  in  order  that  the  jury 
might  find  the  &ct  whether  the  waters  of  the  lake  had  receded 
graduaUy  and  imperceptibly,  or  suddenly  and  sensibly,  from  the  land 
in  controyersy,  because,  on  that  question,  the  court  said,  the  rights 
of  the  parties  depended.  So,  in  Banks  v.  Ogden^  2  Wal.  57,  recent- 
ly determined  in  the  supreme  court  of  the  United  States,  it  was 
held  that  accretion  by  alluyion  from  Lake  Michigan  belonged  to  the 
proprietor  of  the  land  bounded  by  the  lake.  It  is  true  that,  in  both 
of  these  cases,  lakes  are  navigable,  and  in  the  case  before  us,  eyidence 
was  introduced  in  the  court  below  to  prove  that  Tucker's  lake  is 
navigable ;  but  in  such  cases  it  is  immaterial  whether  the  water  is 
navigable  or  not.  In  England,  from  whence  we  derive  the  doctrine 
of  alluvion  and  dereliction,  and  where  it  is  said  to  be  applicable  to 
streams  generally  (Woolrich  on  Waters,  marg.  p.  46),  no  river  is 
navigable,  in  a  common-law  sense,  above  the  point  where  the  tide  ebbs 
and  flows,  though  it  may  be  so  in  fact;  and  this  rule  has  been 
adopted  in  most  of  the  American  States.  Angell  on  Water  Courses, 
§  542,  et  seq^  and  cases  there  cited.  Whether  a  river  is  navigable,  in 
a  technical  common-law  sense,  or  in  the  ordinary  acceptation  of  the 
term,  or  whether  it  is  navigable  or  not,  may  become  an  important 
inquiry  in  cases  touching  the  right  of  the  public  to  use  it  as  a  high- 
way, and  for  commercial  purposes.  So  a  like  inquiry  would  be  per- 
tinent in  cases  involving  the  ownership  of  the  bed  of  the  stream,  as 
between  the  government,  or  those  claiming  under  it,  and  the  ripa- 
rian proprietors ;  because,  at  common  law,  the  bed  of  a  river  belongs 
to  the  government  so  high  up  only  as  it  is  navigable  in  a  technical 
sense,  that  is,  as  far  as  the  tide  ebbs  and  flows ;  and  above  that  point 
it  belongs  to  the  riparian  owners;  each  —  where  their  lands  lie  on 
opposite  sides  of  the  river — owning  to  the  middle  or  thread  of  the 
stream.  But  whether  a  river  or  other  water  is  or  is  not  navigable, 
can  in  no  way  afiect  the  right  of  the  riparian  proprietor  to  such  ad- 
ditions as  may  be  made  by  alluvion  or  dereliction.  His  right  rests 
altogether  on  another  and  different  foundation.  The  facts  to  be 
ascertained  are  the  local  situation  of  the  land  and  the  mode  by  which 
the  increase  has  been  added.  If  the  land  is  contiguous  to  the  water 
and  the  addition  is  made  slowly  and  insensibly,  his  title  to  such  ad^ 
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ditioii  ia  complete.  In  Municipality  No.  3  y.  Orleans  Coiion  Pre$Sy 
18  loL  133,  it  was  dedded  that  the  right  to  future  alluTial  formatioii 
was  a  vested  right  inherent  in  the  property,  and  an  essential  attri- 
bute of  it,  resulting  from  natural  law,  in  consequence  of  the  local 
situation  of  the  land  to  which  it  attaches ,  and  that  it  was  an  aooea- 
Bory  to  the  principal  estate  or  land,  which  cities  as  well  as  individ* 
nak  might  acquire,  jW^  aUuvianis,  as  owner  of  the  front  or  riparian 
proprietor;  and  that  the  right  was  founded  in  justice  arising  from 
the  risks  to  which  the  land  was  exposed,  and  from  the  burden  of 
keeping  up  leyees  or  embankments  in  front  of  the  river  to  protect 
the  estate.  And  in  Banks  t.  Ogden,  supra^  the  supreme  court  of 
the  United  States  said :  *'  The  rule  govering  additions  made  to  land, 
bounded  by  a  river,  lake  or  sea,  has  been  much  discussed  and  variously 
settled  by  usage  and  positive  law.  Almost  all  jurists  and  legisla- 
tures, however,  both  ancient  and  modem,  have  agreed  that  the  owner 
of  the  land  thus  bounded  is  entitled  to  these  additions.  By  some, 
the  rule  has  been  vindicated  on  the  principle  of  natural  justice,  that 
he  who  sustains  the  burden  of  losses  and  repairs,  imposed  by  the 
contiguity  of  the  waters,  ought  to  receive  whatever  benefits  they 
may  bring  by  accretion ;  by  others,  it  i^  derived  from  the  principle  of 
public  policy,  that  it  is  the  interest  of  the  community  that  all  land 
should  have  an  owner,  and  most  convenient  that  insensible  additions 
to  the  shore  should  follow  the  title  to  the  shore  itself.'' 

The  testimony  in  the  record  brings  the  case  before  us  clearly 
within  the  rules  of  law  to  which  we  have  referred.  The  conclusion, 
therefore,  is  that  the  appellant  acquire  title  to  the  derelict  land, 
under  the  conveyance  from  Bonnell;  and  that,  consequently,  the 
decree  must  be  affirmed. 


Bbldikg,  appellant^  v.  Statb. 

(16  Ark.  81ft.) 
Fb^eUed  reeognkance-^HdbiiUy  of  twsHes — doubU  arrtsL 

0.  WM  arrested  on  a  criminal  charge  in  the  State  court  and  wm  bailed.  He 
was  sabeeqaentlj  arrested  and  imprisoned  for  another  crime  hj  the  mili- 
tary anthorities  of  the  United  States,  and  could  not  be  produced  in  the 
State  court  according  to  the  terms  of  the  recognizance.  MM,  that  the 
sureties  were  discharged 
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SciBB  FA0IA8  on  a  foifinted  leoognisMioe.  Th«  Iheti  an  stated 
in  the  opinioiL 

Oarland  di  Nash,  for  appellant 

Attamejf'Oeneral,  for  appellee. 

Grsgo,  J.    It  appears  of  record,  that  on  the  9th  day  of  May, 

1867,  one  Kelly  Caruthers  and  the  appellant  entered  into  recognix 
ance  in  the  sum  of  1120,  before  the  sheriff  of  Hot  Spring  ooonty, 
conditioned  that  the  said  Caruthers  should  appear  at  the  following 
September  term  of  the  circuit  court  of  said  county,  to  answer  an 
indictment  for  gaming.  He  failed  to  appear;  a  forfeiture  was 
ordered,  and  an  interlocutoiy  judgment  entered  against  him  and 
the  appellant;  scire  facias  was  issued,  and  at  the  September  term, 

1868,  the  appellant  appeared,  and,  for  cause  why  final  judgment 
should  not  be  rendered  against  him,  responded  that  Caruthers  had 
been  arrested  by  the  military  authorities  of  this  department  and 
imprisoned  at  Little  Bock,  and  afterward  at  Yicksburg,  and  could 
not  then  be  produced  in  court  The  State  demurred  to  the  response ; 
'.he  court  sustained  the  demurrer;  the  appellant  rested;  a  discon- 
tinuance was  taken  as  to  Caruthers,  who  had  not  been  served  with 
notice,  and  final  judgment  rendered  against  Belding,  from  which  he 
has  appealed. 

We  might  infer  that  the  court  stistained  the  demurrer  because  of 
defective  averments  in  the  response,  but  we  pass  to  the  main  ques- 
tion :  Does  an  arrest  and  imprisonment  for  another  crime  consti- 
tute a  valid  defense  for  the  security  upon  a  forfeited  recognizance  ? 

The  appellee's  counsel  insist  the  record  shows  no  legal  imprison- 
ment of  Caruthers. 

The  courts  judicially  take  cpgnizance  of  the  status  of  the  State 
at  the  date  of  the  alleged  forfeiture ;  and,  in  so  doing,  recognize 
the  fact  that  the  civil  State  government  was  then  provisional,  and 
that  the  commanders  of  the  United  States  military  forces,  by  acts 
of  congress  and  orders  of  the  president  of  the  United  States,  were 
then  clothed  with  power  and  authority  to  arrest  and  imprison  citi- 
zens who  willfully  violated  the  laws,  rules,  and  regulations  prescribed 
by  the  federal  government  for  their  guide,  action  and  enforcement, 
uid,  consequently,  if  Caruthers  was  imprisoned  by  the  legitimate 
orders  of  the  commander  of  this  district  or  department,  such 
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jnpiiBonment  had  the  same  force  and  effect  as  if  he  had  been  con- 
fined npon  a  proper  warrant  from  a  eiyil  judicial  tribunal 

In  the  case  of  The  People  y.  Bartlett,  3  Hill,  570,  which  was  a 
scire  facias  on  a  $1,000  forfeited  recognizance,  which  was  condi- 
tioned for  the  appearance  of  the  principal  to  answer  an  indictment 
for  larceny,  the  security  plead  that,  after  the  giving  of  the  recog- 
'  nizance,  his  principal  had  been  indicted  and  conyicted  in  another 
county,  and  upon  that  conyiction  was  imprisoned;  the  court  held 
the  defense  good;  it  was  an  act  of  the  law  which  rendered  it 
impossible  for  tne  security  to  produce  him  in  court  The  act  of 
-Qoif  of  the  obligee,  or  of  the  law,  may  excuse.  3  Harr.  333 ;  Go. 
Litt206;  8  Cow.  299. 

In  HunPe  Case,  3  Peterdorf 's  Abr.,  the  defendant  was  bailed  upon 
a  charge  of  treason*  The  secoriiy  appeared  and  moved  that  the 
recognizance  be  estreated,  showing  by  affidavits  that  the  princi- 
pal had  been  violently  taken  by  a  body  of  French  soldiers,  and 
carried  to  France.  The  government  attorney  opposed,  and  he 
alleged  that  the  arrest  was  connived  at  by  the  principal.  The  court 
said  '^  if  connived  at^  it  would  work  a  forfeiture,  and  they  can  come 
in  and  controvert  in  exchequer;  therefore  a  scire  facias  is  awarded 
against  the  bail,  on  which  it  will  finally  be  determined,  for  it  is  a 
good  plea,  if  true.'' 

The  recognizance  of  the  appellant,  and  the  record  of  its  forfeiture, 
raises  a  very  strong  presumption  of  his  liability ;  but  if  he  can 
maintain  by  proof,  legitimate  and  satisfactory,  to  the  court,  that 
Caruthers  was  duly  arrested  and  imprisoned,  and  beyond  the  reach 
of  his  power  at  the  time  of  the  forfeiture,  it  will  be  a  sufficient 
answer  to  the  scire  facias ;  therefore,  the  judgment  of  the  circuit 
-court  is  reversed,  and  the  case  remanded  for  further  proceedings. 

HoiB. — Bm  Tatntor  t.  Itavlor,  po&U  p.  n.~ 
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DowKBB  Y.  Chesbbbough. 

(85  Conn.  881) 
OaiUraeU — lex  fori — eHdenee. 

tn  an  aetioo  In  Connectieat  against  the  indoner  of  a  promisBOiy  note,  mad» 
and  indoned  in  blank,  in  New  York,  where  it  was  made  payable,  held,  that 
eTidence  of  a  special  parol  agreement,  that  the  indorsement  was  only  for 
ooUestion,  was  admissible,  although,  by  the  law  of  New  York,  a  parol  con- 
tract cannot  be  introduced  in  eridence  to  change  the  l^gal  import  of  a 
blank  indorsement. 

The  lex  fori  goTems  as  to  the  proof  of  the  contract;  the  lex  loei  eatUradue  a* 
to  the  obHgaUone  of  the  contract. 

AonoK  to  charge  the  indorser  of  a  promissory  note.  The  follow- 
ing is  the  note: 

"Obwboo»  N.  Y.,  Ifatember  26, 1805. 

"  Two  monihs  after  date,  we  promise  to  pay  to  the  order  of  Chesebrough  it 

LeaTVU  two  hundred  doUars  at  the  First  National  Bank,  value  received. 

-  THOMPSON  BROTHERS." 
Indcmed :  **  Chbbbbbough  it  Lbaybks." 

The  note  was  indorsed  in  blank,  nnder  a  parol  agreement  with 
the  plaintiff  that  the  indorsement  was  only  for  collection,  and  that 
the  indorsers  flhonld  not  be  held  responsible.  This  fact  was  admit* 
ted  in  eyidenoe  and  judgment  was  rendered  for  defendants,  wherenpon 
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the  plaintiff  moyed  an  arreat  of  judgment^  and  the  qneitionB  arising 
thereon  were  reaerred  for  the  opinion  of  this  coort 

Wait  £  BdUeSf  for  the  motion,  cited  Everett  y.  Vendryes,  19  N. 
V.  436 ;  LeeY.  Selleck,  33  id.  615;  Smith  v.  Mead,  3  Conn.  253 ; 
Philadelphia  Loan  Co.  y.  Towner,  13  id.  249 ;  Hale  y.  ITew  Jersey 
Steam  Navigation  Co.,  15  id.  546 ;  Bank  of  Albion  y.  Smith,  27  Barb. 
487 ;  T^hompson  y.  Keteham,  8  Johns.  190 ;  Pattieon  y.  HuU,  9  Cow. 
747 ;  Payne  y.  Ladue,  1  Hill,  116 ;  Seabury  y.  Uungerford,  2  id.  80; 
Prosser  y.  Luqueer,  4  id.  420 ;  ffall  y.  Newcomb,  7  id.  416 ;  2  Parsone 
ou  Notes  and  Bills,  519,  521 ;  Huber  y.  Steiner,  2  Bing.  (N.  C.)  202 ; 
TuUoch  Y.  Hartley,  1  Yoonge  &  ColL  (N.  C.)  119 ;  Yates  y.  Thom- 
son, 3  Clark  &  Fin.  544 ;  Don  y.  Lippmann,  5  id.  1, 15, 17 ;  Bain  y. 
Whitehaven  £  Fumess  Junction  Railway  Co.,  3  H.  L.  Cas.  1, 19 ; 
Koster  y.  Merritt,  32  Conn.  246. 

Hasley,  against  the  motion,  cited  Pike  y.  Street,  Mood*  &  Malk. 
226 ;  Perkins  y.  Catlin,  11  Conn.  213 ;  Castle  y.  Candee,  16  id.  223 ; 
Case  Y.  Spaulding,  24  id.  578 ;  Rey  y.  Simpson,  22  How.  349 ;  2  Par- 
sons on  Notes  and  Bills,  518,  519,  520;  Story  on  Prom.  Notes,  § 
138 ;  2  Parsons  on  Notes  and  Bills,  326 ;  Story  on  Confl.  of  Laws,  § 
634  a,  635 b,  635  c;  2  Parsons  on  Notes  and  Bills,  375 ;  Browne  on 
Frauds,  §  136 ;  Leroux  y.  Brown,  14  Eng.  Law  &  Eq.  247 ;  fates  y. 
Hiomson,  3  Clark  &  Fin.  544;  Don  y.  Lippmann,  5  id.  15,  17; 
Bain  y.  Whitehaven  dt  Fumess  Junction  Railway  Co.,  3  H.  L.  Gas. 
1, 19 ;  Wayne  y.  Jackson,  2  Buss.  351 ;  Ludlow  y.  Van  Rensselaer,  1 
Johns.  94 ;  James  y.  Catherwood,  3  DowL  &  By.  190 ;  Fant  y.  Mil- 
29r,  17  Gratt.  48. 

Pa&k,  J.  The  indorsement  in  this  case  was  made  in  the  State  of 
New  York  on  a  note  payable  there,  and  consequently  the  laws  of 
that  State  must  gOYem  the  contract,  so  &r  as  its  nature,  obligation 
and  interpretation  are  concerned.  While  this  is  true  in  relation  to 
the  lex  loci  contractus,  it  is  equally  true  that  the  lex  fori  must 
goyem  the  course  of  procedure  in  giving  redress  upon  the  contract 
Story's  Confl.  of  Laws,  §  342 ;  2  Parsons  on  Notes  and  Bills,  326 ; 
Wood  Y.  Watkinson,  17  Conn.  500. 

If  this  cause  had  been  tried  in  the  State  of  New  York,  no  doubt 
the  defendants'  plea  would  have  been  held  insufficient  upon  general 
demurrer,  upon  the  ground  that  the  parol  contract  therein  stated 
could  not  alter  or  vary  the  legal  import  of  the  blank  indorsement 
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In  the  case  of  The  Bank  of  Album  y.  8mUhy  27  Barb.  48d,  the 
court  say:  ^ An  indorsement  in  blank  imports  in  law  a  precise  and 
definite  undertaking  on  the  part  of  the  indorser  to  pay  the  note 
apon  condition  that  payment  shall  be  demanded  of  the  maker,  and 
notice  of  non-payment  given  to  each  indorser  in  the  manner  pre- 
scribed by  law.  It  is  in  legal  effect  a  promise  in  writing.  Onr  courts 
in  this  State  have  uniformly  held  that  the  legal  import  of  a  written 
undertaking  was  a  part  of  the  contract,  and  could  no  more  be 
varied  or  contradicted  by  parol  than  it  could  had  such  legal  import 
been  already  and  fully  expressed  in  the  instrument"  The  cases  of 
Seabury  y.  Hungerfordy  2  Hill,  80,  and  HcM  v.  Newcomb,  7  id. 
416,  are  to  the  same  effect  Such  is  the  law  of  the  State  of  New 
York  in  regard  to  the  legal  import  of  blank  indorsements,  estab- 
lidhed  by  their  courts  on  grounds  of  policy,  in  order  to  prevent 
tnAxi  and  perjury.  To  this  end  it  is  held  that  the  legal  import  of 
such  indorsements  can  no  more  be  varied  by  parol  than  written 
contracts  can  be  in  ordinary  cases.  This  of  course  is  not  on  the 
ground  that  such  indorsements,  are,  in  contemplation  of  law,  written 
contracts,  for  in  that  case,  if  there  was  a  special  written  contract 
varying  from  the  implied  contract,  there  would  be  two  written  con- 
tracts, conflicting  in  terms,  made  at  the  same  time,  between  the 
same  parties,  in  reference  to  the  same  subject-matter.  Suppose  A. 
should  indorse  a  note  in  blank  and  at  the  same  time  should  make  a 
special  contract  of  indorsement,  and  commit  it  to  writing  upon  a 
separate  paper,  which  is  accepted  and  received  as  such  contract  Now, 
if  the  blank  indorsement  is  considered,  in  legal  contemplation,  a 
written  contract,  what  shall  be  said  of  the  other,  in  a  suit  between  the 
same  parties  ?  And  which  must  prevail  if  the  contracts  conflict  ? 
This  shows  that  the  decisions  in  the  State  of  New  York  must  be 
construed  as  we  have  considered  them.  If  then  we  rightly  understand 
the  common  law  of  that  State  upon  this  subject  it  becomes  im- 
portant to  consider  in  what  light  their  courts  regard  parol  contracts 
of  indorsement,  in  suits  between  the  parties.  Are  they  void  ab 
initio^  or  is  a  recovery  precluded  upon  them  because  the  evidence  of 
their  existence  is  so  uncertain  ?  No  case  has  been  cited  where  tliis 
question  has  been  directly  decided,  and  we  are  therefore  to  look  at 
the  mischief  which  their  courts  had  in  view  and  were  seeking  to 
remedy  in  holding  that  no  parol  evidence  of  contracts  of  indorsement 
can  be  received  to  alter  or  vary  the  legal  import  of  blank  indorse 
meuts.     Obviously  the  mischief  sought  to  be  avoided  is  that  wliicb 
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arises  from  the  infirmity  of  human  nature  in  correctly  recollecting 
the  particular  terms  of  a  contract  after  a  length  of  time,  and  the 
willful  misrepresentations  that  are  so  often  made  where  the  facts  are 
clearly  remembered ;  and  the  uncertainty  of  obtaining,  by  reason  of 
death  or  otherwise,  all  the  evidence  that  may  throw  light  upon  the 
transaction. 

This  is  the  basis  of  all  the  distinction  between  written  and  un- 
written eyidence  that  eyerywhere  prevails,  and  no  doubt  governed 
the  courts  in  the  cases  cited.  Statutes  of  limitations  and  of  frauds 
and  perjuries  that  exist  everywhere,  are  based  upon  the  same 
ground. 

Now,  suppose  the  parol  contract  in  this  case  had  been  committed 
to  writing  by  the  parties  in  the  State  of  New  York  upon  a  separate 
paper,  subsequently  to  the  indorsement,  not  with  the  view  of 
making  a  new  contract,  but  a  mere  recitation  of  the  terms  and  con- 
ditions of  the  indorsement  In  a  suit  between  these  parties  in  that 
State  would  the  courts  hold  the  contract  valid  or  not,  when  the 
written  evidence  was  offered  to  prove  its  existence  ?  If  A.  indorses  a 
note  in  blank  to-day  pursuant  to  a  contract  by  parol,  which  is  com- 
mitted to  writing  by  the  parties  to-morrow,  will  it  prevail  so  far  as 
they  are  concerned  ?  It  is  easy  to  see  that  none  of  the  mischief 
exists  in  the  case  that  prompted  the  decision  referred  to. 

Mischief  and  remedy  go  hand  in  hand.  When  the  mischief  ends 
the  necessity  of  the  remedy  ceases  to  exist,'  and  the  remedy  there- 
fore should  no  farther  be  applied. 

The  statute  of  frauds  and  perjuries  declares  that  no  action  shall 
be  brought  on  a  contract  not  to  be  performed  within  one  year  from 
the  making  thereof,  unless  the  contract  or  some  note  or  memo- 
randum thereof  is  in  writing,  signed  by  the  party  to  be  •barged 
therewith.  It  has  been  held  that  the  statute  does  not  make  void 
the  contract  to  which  the  limitation  applies;  it  affects  the  remedy 
merely. 

The  4th  section  of  the  English  statute  of  frauds  is  of  this  de- 
scription, and  in  the  case  of  Leroux  v.  Brown,  14  Eng.  Law  &  Eq. 
247,  it  is  held  that  an  action  cannot  be  maintained  in  the  courts 
of  England  upon  a  parol  contract  made  in  France,  which  was  not 
to  be  performed  within  one  year  from  the  making  thereof,  although 
the  contract  was  valid  by  the  laws  of  France.  The  case  turned  upon 
the  question  whether  the  statute  made  void  such  contracts.  If  it 
made  them  void,  then,  inasmuch  as  the  law  of  France  governed  the 
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contract,  the  suit  could  be  maintained ;  but  if  the  statute  applied  to 
the  remedy  merely,  then,  inasmuch  as  the  law  of  England  governed 
the  course  of  procedure,  no  recovery  could  be  had.  The  court  were 
unanimously  of  the  opinion  that  the  statute  applied  to  the  remedy, 
iind  the  nonsuit  that  had  been  entered  in  the  case  was  sustained. 

If  this  decision  is  law,  then  the  converse  of  the  legal  proposition 
must  be  true.  If  the  statute  of  frauds  had  existed  in  France  at  the 
time  the  contract  was  made,  but  not  in  EngUnd  when  the  suit  was 
brought,  the  action  would  have  been  sustained,  although  it  could 
not  have  been  by  the  law  of  France.  Such  a  case  would  be  similar 
in  principle  to  the  present  one.  Statutes  of  limitation  are  placed 
upon  the  same  ground,  and  have  ever  been  held  as  applying  to  the 
remedy  merely. 

No  good  reason  can  be  shown  why  the  common  law  of  the  State 
of  New  York  should  go  farther  in  relation  to  parol  contracts  of 
indorsements  for  the  protection  of  the  rights  of  parties,  than  these 
statutes  do  for  the  preservation  of  similar  rights  from  the  apprehen- 
sion of  similar  mischief;  and  we  think  we  may  safely  conclude  that 
parol  contracts  of  indorsement  are  not  void  by  the  laws  of  that 
State.  If  such  contnicts  are  not  void,  then  it  follows  that  the 
question  is  one  of  evidence.  The  courts  of  New  York  require 
written  evidence  before  they  will  be  satisfied  that  any  other  contract 
was  made  but  the  one  implied  by  law  from  the  blank  indorsement, 
while  the  courts  of  this  State  may  be  convinced  of  the  truth  of  such 
fact  by  parol. 

Must  the  courts  of  this  State  be  governed  by  the  law  of  the  State 
of  New  York  in  regard  to  the  kind  of  evidence  necessary  to  prove 
snch  fact,  because  this  contract  was  made  there  ?  The  decisions 
npon  this  subject  are  not  uniform ;  but  we  think  the  weight  of 
anthority,  as  well  as  sound  principles  of  reason,  are  in  accordance 
with  the  rule  that  questions  of  evidence  are  governed  by  the  law  of 
the  forum.  In  the  case  of  Bain  v.  Whitehaven  <&  Furness  Junction 
Railway  Co.y  3  House  of  Lords  Cases,  1,  Lord  Brougham  says : 
"As  to  the  stipulations  of  a  contract  made  abroad  our  courts  are 
bound  by  foreign  law,  which  must  be  to  them  a  matter  of  fact. 
Bnt  it  is  a  totally  different  thing  as  to  the  law  of  evidence.  The 
law  of  evidence  is  the  lex  fori  which  governs  the  courts.  Whether 
a  witness  is  competent  or  not,  whether  a  certain  matter  requii'es  to 
be  proved  by  writing  or  not,  whether  certain  evidence  proves  a 
certain  fact  or  not,  this  is  to  be  dotermined  by  the  law  of  the  country 
Vol.  IV.  —  5 
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where  the  question  ariaesy  where  the  remedy  is  sooght  to  be  enforced, 
and  where  the  court  sits  to  enforce  iV* 

Storjy  in  his  Conflict  of  Laws,  page  827,  says  -  ^  And  perhaps  it 
may  be  stated  as  a  general  truth,  that  the  admission  of  eyidence  and 
tne  rules  of  eyidence  are  rather  matters  of  procedure  than  matters 
attaching  to  the  rights  and  titles  of  parties  under  contracts,  deeds 
and  other  instruments,  and  therefore  they  are  goyemed  by  the  law 
of  the  country  where  the  court  sits."  Parsons,  in  his  second  Tolume 
on  Bills  and  Notes,  says :  *'  It  is  hardly  necessary  to  state  that  the 
law  of  the  forum  must  control  the  admissibility  of  eyidence,  and 
not  only  its  admissibility  but  its  effect"  See,  also,  Browne  on  Frauds, 
§  136 ;  Votes  y.  I^ornsofiy  3  Clark  &  Fin.  544 ;  Don  y.  Lippman, 
6  id.  15. 

Any  other  yiew  of  the  law  would  lead  to  endless  perplexity. 
Eyidence  merely  informs  the  court  what  contract  was  made.  It 
has  nothing  to  do  with  the  obligations  imposed  by  the  agreement. 
Parties  are  presumed  to  contract  in  accordance  with  the  law  of  the 
place  where  a  contract  is  made.  The  law  forms  a  part  of  it.  But 
can  it  be  said  that  the  parties  contract  in  regard  to  the  mode  by 
which  its  terms  and  conditions  shall  be  made  known  to  the  court  if 
a  suit  should  be  brought  on  the  contract  ?  If  a  party  is  an  incom- 
petent witness  in  a  State  or  country  where  a  contract  is  made,  must 
his  eyidence  be  rejected  in  a  State  or  country  where  parties  are 
allowed  to  testify,  and  vice  versa  f  Cases  may  be  supposed  where, 
perhaps,  eyidence  may  be  so  connected  with  the  terms  of  a  contract 
that  it  may  be  difficiQt  to  separate  them,  and  perhaps  in  such  cases 
a  distinction  should  be  made;  but  in  a  case  like  the  present  one, 
we  are  clearly  of  the  opinion  that  the  eyidence  forms  no  part  of  the 
contract  made  by  these  parties,  but  its  admissibility  is  goyemed  by 
the  law  of  the  forum. 

We  therefore  adyise  the  superior  court  to  oyerrole  the  motion  in 
arrest  and  render  judgment  on  the  yerdici 

In  this  opinion  the  other  judges  concurred. 
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Bbowk  y.  BAiTDALLy  appellant 

(860oim.68.) 

Mdliciau$  proieetUions — abandonmeni, 

U  la  not  neoesflary  that  a  prosecution  should  terminate  in  an  aoqnittal  of  the 
aoensed  in  order  to  sustain  an  action  for  malicious  prosecutioas — the  termi- 
nation bj  a  nolle  prosequi,  or  abandonment,  is  sufficient. 

Trespass  on  the  case  by  Brown  against  Bandall  and  another 
for  malicious  prosecution.  The  defendants  complained,  to  a  grand 
juror  of  the  town  of  Norwich,  against  the  plaintiff,  charging  him 
with  a  breach  of  the  peace,  and  induced  the  grand  juror  to  enter  a 
complaint  to  a  magistrate  in  due  form,  whereupon  a  warrant  was 
issued  and  the  plaintiff  arrested  and  held  to  answer  the  complaint. 
After  plaintiff  had  remained  in  custody  several  hours,  the  magis- 
trate informed  the  defendants  and  their  counsel,  who  acted  for  the 
grand  juror,  that  he  was  ready  to  proceed  with  the  trial  The 
defendants  sent  word  to  the  court  that  they  should  prosecute  the 
com])laint  no  fuii;her,  and  thereupon  the  plaintiff  was  discharged. 
It  is  alleged  in  the  declaration  that  this  proceeding  was  malicious 
and  without  probable  cause.  The  court  charged  the  jury  'Hhat  it 
was  not  necessary  that  the  plaintiff  should  have  been  put  to  plead, 
and  after  pleading  have  been  tried  and  discharged  by  the  police  court 
It  is  sufficient  if  the  proceedings  terminated  entirely  in  fayor  of  the 
plaintiff. "  The  jury  found  for  plaintiff;  and  defendants  moyed  for 
a  new  trial 

Pratt  &  Tresher,  for  the  motion,  urged  that  the  prosecution 
should  haye  been  terminated  by  a  discharge  of  the  accused  in  order 
to  sustain  this  action,  and  cited  Sayles  y.  Briggs,  4  Mete.  421 ;  Bacon 
V.  Towney  4  Cush.  217 ;  Parker  y.  Farley,  10  id.  279 ;  Stone  y. 
Crocker,  24  Pick.  87 ;  1  Am.  Lead.  Cas.  231, 232 ;  M'Gormick  y.  Sw- 
eon,  7  Cow.  715 ;  Monroe  y.  Maples,  1  Root,  553 ;  2  Greenlf.  Ey.,  §  452 ; 
4  Phillips  on  By.  254 ;  1  Swift's  Dig.  492,  647 ;  2  Stark.  Ev.  490. 

Lucas  <6  Kellogg,  contra,  cited  1  HiUiard  on  Torts,  ch.  8,  §§  27, 
31 ;  Clark  y.  Cleveland,  6  Hill,  345 ;  Mayberry  y.  Kelly,  1  Kansas, 
116 ;  Humphrey  y.  Ca^e,  8  Conn.  101 ;  StotM  y.  Stevens,  12  id.  219 ; 
Rice  V.  Ponder,  7  Ired.  (Law)  390;  3  Black.  Com.  126;  2Chitty*a 
PL  603,  note  y  ;  1  Swift's  Dig.  491,  647;  2  id.  636. 
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GABPBiirTBB,  J.  (after  stating  the  faota,  and  disposing  of  an  obj< 
tion  as  to  the  admissibility  of  certain  eyidenoe).  But  the  import- 
ant question  in  this  case  is,  whether,  upon  the  facts  alleged  and 
proyed,  the  plaintiff  is  entitled  to  recoyer.  All  the  material  ayer- 
ments  seem  to  haye  been  proyed  except  the  allegation  of  aoqnittaL 
That  was  not  proyed,  and  the  court  charged  the  jury  that  it  was 
not  necessary.  The  defendants  complain  of  this,  as  they  rely  upon 
the  non-existence  of  that  fact  as  a  complete  defense  to  the  action. 
Decisions  of  courts  of  the  highest  respectability,  both  in  England 
and  in  this  country,  justify  this  claim.  It  does  not  appear  that  this 
question  has  eyer  been  directly  determined  by  this  court.  We  are 
referred  to  the  case  of  Monroe  y.  Maples,  1  Boot,  553.  But  no  such 
question  arose  in  that  case.  It  simply  decided  that  a  person  con* 
yicted  of  the  crime  charged  against  him  could  not  maintain  the 
action.  We  are  therefore  at  liberty  to  determine  the  question  upon 
principle. 

The  grounds  of  this  action  are,  the  malice  of  the  defendant,  the 
want  of  probable  cause,  and  an  injuiy  sustained  by  the  plaintiff. 
1  Swift's  Dig.  491.  The  conyiction  of  the  plaintiff  is  justly  con- 
sidered as  conclusiye  eyidence  of  probable  cause.  The  authorities 
referred  to  yirtually  decide,  without  sufficient  reason  as  it  seems  tc 
us,  that  the  termination  of  the  prosecution  by  a  noUe  prosequi,  or 
abandonment,  was  equally  conclusiye  upon  that  question. 

One  reason  giyen  for  this  is.  that  no  termination  of  the  prosecu- 
tion in  fayor  of  the  accused  short  of  an  acquittal  will  discharge 
the  crime  or  be  a  bar  to  a  new  indictment  This  reasoning  is  not 
satisfactory.  The  possibility  that  the  plaintiff  may  be  again  pros- 
ecuted for  the  same  alleged  offense  is  not  inconsistent  with  an 
entire  want  of  probable  cause  in  the  first  prosecution.  This  reason 
seems  to  haye  been  disregarded  in  SayUs  y.  Briggs,  4  Meto.  421. 
The  complainant  abandoned  the  prosecution  against  the  plaintifi 
after  a  trial,  and  the  magistrate,  who  could  only  bind  oyer  or  dis- 
charge the  person  accused,«discharged  him.  The  court  held  that 
the  action  could  be  maintained.  Yet  such  a  discharge  could  be  no 
bar  to  a  subsequent  prosecution. 

Another  reason  giyen  is,  that  the  common  law  will  not  fayor 
actions  in  behalf  of  a  party  criminally  prosecuted  against  one  who 
has  acted  as  complainant  in  behalf  of  the  public,  and  ostensibly 
for  the  public  good;  it  therefore  requires  that  the  plaintiff  in  such 
an  action  shall  begin  by  offering  the  yerdict  of  a  jury  who  haye 
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oonddered  the  cause  on  its  merits.  This  may  be  a  very  proper  oaa- 
tion  to  a  jury,  and  a  matter  ivhich  ought  to  be  considered  by  them 
io  weighing  eyidence,  but  we  see  no  sufficient  reason  for  adopting 
ifc  as  an  absolute  rule  of  law,  the  effect  of  which  is,  in  some  cases  at 
least,  to  shut  out  the  truth.  No  such  rule  has  been  adopted  in  this 
8tate,  and  we  think  it  is  contrary  to  the  prevailing  notions  of  the 
profession.  Judge  Swipt,  in  his  Digest,  vol.  1,  p.  491,  states  five 
different  modes  of  terminating  a  prosecution  in  favor  of  the  accused 
which  will  lay  the  foundation  for  this  action,  and  one  of  them 
is,  ^  when  the  prosecution  has  been  abandoned  and  given  up.'' 

In  Parker  v.  Farley^  10  Cush.  281,  Shaw,  C.  J.,  in  speaking  of 
the  rule  under  consideration,  says :  '^  Were  this  a  new  and  original 
qutistion,  to  be  decided  upon  principle,  it  might  be  doubted  whether 
it  would  be  just  and  wise  to  establish  this  as  an  inflexible  rule  of 
practice." 

On  the  whole,  we  think  it  wise  and  safe,  when  a  prosecution  has 
been  abandoned,  as  this  was,  without  any  arrangement  with  the 
accused,  and  without  any  request  from  him  that  it  should  be  so 
abandoned,  to  leave  the  question  of  probable  cause  to  the  jury. 

The  charge  of  the  court  was  in  harmony  with  these  view%  and 
ve  do  not  advise  a  new  triaL 

In  this  opinion  the  other  judges  concurred* 


State  v.  Notbs. 

(36  OoniL  80.) 
BMenee — inUrpreUr, 


A  witness*  who  wms  a  foreigner,  tesUfied  that  he  had  never  made  a  oertala 
•tatement  to  anj  one.  To  impeach  the  witneaa  in  respect  to  the  statement 
L.  was  called,  to  whom  the  witness  had  oonvemed  onlj  through  an  inter- 
preter. Hdd,  tiiat  L.  could  not  testifj  as  to  the  fact  of  witness  liaving 
made  the  statement*  but  that  the  interpreter  who  had  communicated  the 
statement  to  him  must  be  produced  and  sworn. 

This  was  information  against  Noyes,  for  assault  with  intent  to 
oommit  rape.  At  the  trial  a  question  as  to  the  admissibility  of 
rridenoe  arose  which  is  sufficiently  stated  in  the  opinion.  The  ver^ 
diet  was  '^  guilty,"  and  defendant  moved  for  a  new  trial 
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Wait  Jk  Tmny,  for  the  motion^  cited  Fdibrigas  y.  Modfn^  SO 
HoweU'8  St  Trials,  128;  1  GreenL  Ey^  §  183 ;  1  PUIL  Ey.  885. 

Chadwick,  State  Attomey,  and  Riplejfy  againBt  the  motion. 

HimiANy  G.  J.  To  impeach  a  witness  who  had  testified  through 
an  interpreter  in  respect  to  the  time  when  he  saw  the  defendant  on 
the  road  between  Sprague  and  Norwich,  and  who  on  cross-examina- 
tion denied  that  he  had  said  to  any  one  that  he  saw  him  at  an  earlier 
and  different  time,  the  defendant  offered  William  A.  Lewis  to  proYO 
that,  at  an  InterYiew  with  the  witness,  he  stated  to  him,  through. an 
interpreter,  that  he  met  the  defendant  an  hour  earlier  than  he  had 
testified ;  and  the  court,  on  the  objection  of  the  attorney  for  the 
State,  excluded  the  eYidence  of  Lewis,  on  the  ground  that  Uie  inter- 
preter should  be  called,  as  he  alone  could  know  and  understand 
what  the  witness  had  said.  We  are  of  the  opinion  that  this  ruling 
was  right  The  testimony  of  Lewis  is  open  to  the  objection  of 
being  hearsay  merely.  But  it  is  claimed  that  the  case  of  an  inter- 
preter who  states  what  is  said  to  him  for  the  purpose  of  being  com- 
municated to  another,  forms  an  exception  to  the  general  rule  in 
respect  to  hearsay  testimony,  and  the  case  of  Fabrigas  y.  MostyUy  20 
Howell's  State  Trials,  123,  and  the  text-books  which  refer  to  that 
case,  are  cited  in  support  of  the  proposition.  But  the  eYidence  was 
receiYed  in  that  case  on  the  ground  that  the  interpreter  was  the  ac- 
credited agent  of  the  parties  themselYcs,  and  was  acting  within  the 
scope  of  his  authority,  and  only  on  that  ground.  But  in  this  case 
the  witness,  Lewis,  was  the  sole  agent  of  the  defendant,  acting,  it 
would  seem,  for  the  purpose  of  drawing  out  admissions  from  the 
witness  to  be  used  against  his  testimony  on  the  trial  of  the  defend- 
ant The  testimony  of  such  witnesses,  Yolunteers  for  the  purpose 
of  drawing  out  admissions  from  witnesses,  is  suspicious  enough  at 
the  best,  and  ought  not  to  be  encouraged  by  any  modification  of  the 
rule  in  respect  to  hearsay  eridence.  There  is  no  claim  or  pretense 
in  this  case  that  the  interpreter  could  not  easily  haYe  been  had* 
Indeed,  he  may  haYe  been  present  at  the  trial,  and  the  defendant 
may  haYe  chosen  to  rely  upon  what  Lewis  would  testify  that  he  told 
him,  rather  than  call  the  interpreter,  when  he  could  easQy  haYe  done 
so  as  to  what  the  witness  himself  said. 

We  do  not  adYise  a  new  trial. 

Li  this  opinion  the  other  judges  concurred. 
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Camp'a  appeal  from  probate. 


Gamp's  Appeal  from  Pbobatb. 

(86  OoniL  88.) 
Q\ft  of  ehoie  in  action. 

H .  gATe  bis  Bftyings  bank  book  to  C*  witb  an  intention  to  gire  bim  tbe  depoaits 
repreeented  bj  tbe  book.  BM.  tbat  thia  waa  a  valid  gift  to  C.  of  tbe 
depoaita. 

Decree  in  probate  requiring  Charles  B.  Gamp  to  deliver  to  the 
administrator  of  the  estate  of  Nathan  H.  Camp  two  sayings  bank 
books  claimed  to  belong  to  the  estate.  The  books  represented  de- 
posits in  two  savings  banks,  made  in  the  name  of  Nathan,  who, 
during  his  life,  and  not  in  contemplation  of  death,  gave  Charles  the 
books,  with  the  intention,  as  appeared  from  the  evidence,  of  giving 
him  the  deposits  entered  therein.  No  notice  of  the  gift  of  the  books 
was  given  to  the  banks,  and  no  deposits  or  accrued  interest  have 
been  drawn,  but  the  books  remain  in  the  same  state  as  when  deliv- 
eretl  to  Charles,  who  now  appeals  from  the  decree. 

0.  S.  Seymour  and  Turrill,  with  whom  was  F.  W.  Seymour,  for 
a]  pelLint,  cited  Brown,  Exr,,  v.  Brown,  18  Conn.  410;  Grover  v. 
Grover,  24  Pick.  261 ;  1  Parsons  on  Cont  192,  198,  443 ;  Whittle 
V.  Skimier,  23  VL  536;  Dunn  v.  Snell,  15  Mass.  481;  Grangiac  v. 
Arden,  10  Johns.  293;  Harris  v.  Clark,  3  Comst  109;  Palmer  v. 
Merrill,  6  Cush.  286;  PUllipe  v.  McGrew,  13  Ala.  255;  Parish 
T.  Stone,  14  Pick.  206 ;  Boies  v.  Kempton,  7  Gray,  382 ;  Penfield  v. 
Thayer,  2  E.  D.  Smith,  305 ;  Allen  v.  Cowan,  23  N.  Y.  502,  505 ; 
Champney  Y.Blanchard, 39  id.  Ill;  Allerton  v.  Lang,  10  Bosw.  362. 

G.  C,  Woodruff  and  McMahon,  for  appellee,  cited  Boscoe's  Dig. 
506 ;  Irons  v.  Smallpiece,  2  Bam.  &  Aid.  551 ;  Ward  v.  Thirner,  2 
Ves.  431 ;  Noble  v.  Smith,  2  Johns.  52 ;  Cook  v.  ffustead,  12  id.  188 ; 
Carpenter  v.  Dodge,  20  Vt  595 ;  Sndlgrove  v.  Bailey,  3  Atk.  214 ; 
Brofon  v.  Brown,  18  Conn.  410 ;  West&rh  v.  De  Witt,  36  N.  Y.  340 ; 
Brown  v.  Brown,  18  Conn.  413;  Dole  v.  Lincoln,  31  Me.  249, 
422 ;  Harris  v.  Clark,  2  Barb.  99 ;  Pennington  v.  Gittings,  2  Gill  & 
Johns.  208;  2  Kenfs  Com.  438;  Howard  r.  Savings  Bank,  40  Vt 
697 ;  Hewitt  v.  Xaye,  Law  Eep.,  6  Eq.  Cas.  198;  Ward  v.  Turner j 
2  Vi»s.  431 ;  Cotteen  v.  Messing,  1  Mad.  Ch.  103. 
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Gunp'8  appeal  from  probate. 


Carpenter,  J.  The  facts  agreed  upon  in  this  case  indicate  an 
unmistakeable  intention  on  the  part  of  Nathan  H.  Camp  to  give 
these  bank  books  to  the  appeUant  He  attempted  to  carry  that  in- 
tention into  immediate  effect  by  deliyering  the  books  to  the  donee, 
but  without  any  order  for  the  payment  of  the  money,  or  other  wri* 
ting  indicative  of  such  gift.  It  is  not  claimed  that  this  is  a  dona- 
tion causa  mortis.  The  question  is,  whether  the  transaction  can 
0{)erate  as  a  gift  inter  vivos.  A  gift  inter  vivos  is  complete  when 
there  is  an  intention  to  give,  accompanied  by  a  delivery  of  the  thing 
given,  and  an  acceptance  by  the  donee.  There  can  be  no  doubt  as 
to  the  intention  to  give,  and  the  acceptance.  The  only  question  is, 
was  there  a  legal  delivery  ? 

Choses  in  action,  the  title  to  which  passes  by  delivery,  may  be  the 
subject  of  a  gift  as  well  as  any  other  species  of  property.  The 
authorities  pretty  uniformly  sustain  this  position.  If,  therefore,  the 
8t4\tnte  (General  Statutes,  title  1,  §  64)  authorizing  the  equita- 
ble assignee  of  a  chose  in  action  not  negotiable  to  maintain  an  ac- 
tion at  law  thereon  in  his  own  name,  is  applicable  to  these  bank 
books,  and  is  to  be  regarded  as  vesting  the  legal  title  in  the  equitable 
owner,  the  case  is  clearly  within  that  principle.  No  reason  occurs 
to  us  at  present  why  these  books  should  not  be  held  to  be  within 
the  operation  of  that  statute.  Nor  is  it  easy  to  see  why  such  assignee, 
when  authorized  to  maintain  an  action  at  law  upon  such  an  instru- 
ment in  his  own  name,  should  not  be  regarded  as  the  legal  owner 
for  all  purposes  whatsoever. 

But,  if  we  are  wrong  in  this,  still  we  should  come  to  the  same  re- 
sult. Whatever  may  be  said  or  thought  of  the  propriety  of  the  law, 
it  is  well  settled  by  the  modem  anlhorities  that  choses  in  action  not 
negotiable,  and  negotiable  paper  not  indorsed,  may  be  the  subject  of 
a  gift,  and  that  a  delivery  which  vests  in  the  donee  the  equitable  title 
is  sufficient  without  a  complete  transfer  of  the  legal  title.  In  this 
respect  a  title  by  gift  is  not  distinguishable  from  a  title  by  purchase 
for  a  valuable  consideration,  and  when  the  claims  of  creditors  do 
not  interfere  to  affect  its  validity,  such  a  title  will  be  recognized  and 
protected  in  the  same  manner  and  to  the  same  extent  as  a  title  by 
sale.  Grover  v.  Grover,  24  Pick.  261;  Parish  v.  Stone,  14  id. 
198;  Cliampney  v.  Blanchard,  39  N.  Y.  Ill;  Penfield  v.  Thayer, 
2  E.  D.  Smith,  305.  Other  authorities  might  be  cited,  but  it  is  un- 
necessary. The  last  case  cited  is  almost  identical  with  this,  and  if 
law  —  and  we  see  no  reason  why  it  is  not — it  is  conclusive.    But  this 


AUGUST  TEBM,  1869.  41 

Lord  T.  Town  of  Litchfield. 

question  was  virtually  determined  by  this  court  in  Browuy  Exr.y  y. 
BrofOfiy  18  Gonn.  410.  It  is  true  that  was  a  donation  caiMa  mortis  ; 
but  the  principle  involved  is  the  same  in  both  cases,  as  there  is  no 
diffcr^ce  in  respect  to  the  requisites  of  a  delivery  between  the  two 
classes  of  gifts.  Irons  v.  SmaUpiece,  2  Bam.  &  Aid.  551 ;  Carpevi^ 
ter  V.  Dodge,  20  Vt  595 ;  Sessions  v.  Moseletf,  4  Cush.  87 ;  Westerlo 
?  De  Witt,  36  N.  Y.  340. 

For  these  reasons  we  are  satisfied  that  the  appellant  had  a  good 
liUe  to  the  property  in  question,  and  that  the  decree  of  the  court  of 
v)robate  should  be  disaffirmed,  and  we  so  advise  the  superior  court. 

In  this  opinion  the  other  judges  concurred. 


Loud  v.  Town  op  Litchfield. 
(ascoQQ.  lis.) 

ConstUutional  law-^  taxation — estcUet  of  charitable  instituiioni, 

An  act  declaring  that  all  estates  granted  for  any  religious,  educational  or 
ebaiitable  uses  shall  forever  remain  to  such  uses,  and  shall  also  be  exempt 
from  the  payment  of  rates,  is  not  a  contract  between  the  State  and  the 
grantor  or  grantees ;  and  a  subsequent  act,  taxing  such  of  those  estates  as 
have  been  leased  or  oonvejed  in  such  a  manner  as  to  jrield  no  longer  an 
annual  income  for  such  use,  is  valid. 

Assumpsit  by  Lord,  against  the  town  of  Litchfield,  to  recover  the 
amount  of  taxes  claimed  to  have  been  illegally  exacted.  The  lands 
to  which  plaintiff  has  title  and  unou  which  the  taxes  were  levied, 
were  granted  to  a  charitable  and  religious  society  in  1719.  In  1753, 
the  Bev.  Mr.  Champion  was  settled  over  the  society  in  consideration 
of  the  gross  sum  of  £2,000,  and  an  annual  salary  of  £800. 

Mr.  Champion  accepted  a  lease  of  the  land  in  question  for  999 
years,  in  part  payment  of  his  settlement ;  and  held  possession  until 
his  death,  October,  1810.  He  devised  the  land  to  John  R  Landon, 
and,  by  a  series  of  conveyances,  the  title  was  transmitted  to  plaintiff, 
in  May,  1858.  Neither  the  town  nor  the  society  has  received  any 
annual  income  or  rent  for  the  premises  since  the  execution  of  tiic 
lease  to  Champion.  The  plaintiff  claims  that  the  land  could  not  be 
taxed,  because  it  was  originally  granted  for  a  charitable  and  relig- 
ious use,  under  the  statute  of  1702,  which  provides  that  such  lands 
tre  and  shall  be  exempt  from  the  payment  of  rates.  While  the 
Vol.  IV.— 6 
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land  was  in  possession  of  Landon,  a  tax  was  leyied,  and,  after  litiga 
tion  upon  this  question,  it  was  decided  in  &Tor  of  the  lessees. 
This  was  in  1833 ;  but  in  1859  the  legislature  passed  an  act  taxing 
such  of  the  charitably  granted  lands  as  had  been  conyeyed  in  the 
manner  in  which  the  society  conyeyed  the  land  in  question. 

The  taxes  which  this  suit  is  brought  to  recoyer  back  were  leyied 
in  1867,  and  seyeral  preceding  years.  The  case  was  reseryed  for  the 
decision  of  this  court 

Hubbard  £  Andrews,  for  plaintiff,  cited  Landon  y.  LUchfiMy  11 
Conn.  251 ;  Jackson  y.  Murray,  7  Johns.  5 ;  Van  Dyck  y.  Van 
Bensen,  1  Caines,  84 ;  England  y.  Slade,  4  T.  B.  682 ;  Huntington 
y.  Carpenter,  Kirby,  45 ;  Gamp  y.  Camp,  5  Conn.  291 ;  Dartmouth 
College  y.  Woodward,  4  Wheat  518,  699 ;  Atwater  y.  Woodbridge,  6 
Conn.  223;  Osborne  y.  Humphrey,  7  id.  335;  Parker  y.  Bedfield,  10 
id.  490 ;  Hart  y.  Cornwall,  14  id.  228 ;  New  Haven  y.  Sheffield,  30 
id.  160;  Brainard  y.  Colchester,  31  id.  407;  Goodwin  y.  Good- 
ioin,  33  id.  314. 

0.  S.  Seytnour  and  G.  C.  Woodruff,  for  defendants,  cited  Cliurch  y» 
Leavenworth,  4  Day,  274;  Canaan  y.  Greenwoods  Turnpike  Co.,  x 
Conn.  12 ;  Cowles  y.  Hart,  3  id.  516 ;  Smith  y.  Sherwood,  4  id.  276; 
Swift's  Ev.  17 ;  1  Swiff s  Dig.  752,  755 ;  Eoscoe's  Dig.  160. 

Carpekteb,  J.  The  statute  of  1859  proyides  that  '*  wheneyer  any 
ecclesiastical  society,  or  any  public  or  charitable  institution,  shall 
haye  leased  or  otherwise  conyeyed  any  real  estate,  from  which  said 
society  or  institution  does  not  receiye  an  annual  income  or  rent,  or 
where  such  conveyance  is  intended  to  be  a  perpetual  oonyeyance, 
such  estate  shall  not  be  exempt  from  taxation. "  The  court  below 
has  fouud  that  neither  the  town  of  Litchfield,  nor  the  ecclesiastical 
society,  has  eyer  received  any  annual  income  or  rent  from  the  prop- 
erty here  in  question.  The  case  then  is  brought  within  the  lan- 
guage of  the  act,  and  must  be  governed  by  it,  unless  the  statute,  so 
far  as  it  was  designed  to  affect  this  class  of  cases,  is  inoperative,  for 
the  reason  that  it  impairs  the  obligation  of  a  contract  In  Brain- 
aru  V.  Colchester,  31  Conn.  407,  it  was  held  by  this  court  that  the 
act  was  not  unconstitutional.  We  are  not  disposed  to  question  the 
ooiTectness  of  that  decision.  The  reasons  given  for  it,  however, 
would  seem  to  indicate  that  that  case  was  not  within  the  purview  of 
the  fict  of  1 702,  inasmuch  as  the  conveyance  in  that  case  defeated 
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the  end  Bought  to  be  accomplished  by  the  statute.  A  careful  exam- 
ination of  the  present  case  has  led  us  to  the  conclusion  that  it 
stands  substantially  upon  the  same  ground.  We  are  aware  that  this 
question,  in  its  application  to  this  identical  land,  was  decided  in 
Landon  t.  Liichfield,  11  Conn.  251,  in  accordance  with  the  plaintiffs 
cliJm.  But  that  decision  was  by  a  divided  court,  and  was  virtually 
overruled  by  the  case  of  Brainard  v.  Colchester.  It  is  not  therefore 
binding  upon  us,  but  we  are  at  liberty  to  decide  this  case  upon 
principle. 

The  statute  of  1702,  so  far  as  it  relates  to  {he  present  inquiry,  is 
as  follows : 

"  That  aU  such  lands,  tenements,  hereditaments  and  other  estates,  that 
either  formerly  have  been,  or  hereafter  shaU  be,  given  and  granted,  either  bj 
the  General  Assembly  of  this  Colony,  or  by  any  town,  village  or  particular 
person  or  persons,  for  the  maintenance  of  the  ministry  of  the  gospel  in  any 
part  of  this  Colony,  or  schools  of  learning,  or  for  the  relief  of  poor  people,  or 
for  any  other  public  and  charitable  use,  shall  forever  remain  and  be  contin- 
ued to  the  use  or  uses  to  which  such  lands,  tenements,  hereditaments  or 
other  estates  have  been,  or  shall  be,  given  or  granted,  according  to  the  true 
ui^-ent  and  meaning  of  the  grantors,  and  to  no  other  use  whatsoever ;  and 
shall  also  bo  exempted  out  of  the  general  lists  of  estates,  and  free  from  the 
payment  of  rates. " 

It  is  obvious  from  an  inspection  of  the  statute  that  its  chief 
object  was  to  secure  the  'estates  therein  named  for  the  uses  and  pur- 
poses intended  by  the  grantors,  and  to  prevent  their  misapplication 
to  other  purposes.  Brainard  v.  OolcJiester,  supra  ;  New  Haven  v 
Sheffield,  30  Conn.  160.  The  exemption  from  taxation  was  a  sec- 
ondary matter,  and  clearly  contingent  upon  the  former  provision. 
It  has  always  been  the  settled  policy  of  the  State  to  exempt  from  tax- 
ation the  property  of  all  religious  societies.  Hence  it  was  the 
obvious  intention  of  the  legislature  to  exempt  it  so  long  as  it  con- 
tinued to  the  uses  and  purposes  for  which  it  was  designed ;  and  it  is 
a  fair  inference  that,  whenever  such  property  should  be  diverted 
from  such  use,  the  legislature  intended  that  it  should  not  be  so 
exempt  In  this  case  the  lands  granted  remained  in  the  hands  of 
ine  society  firom  1719  to  1753.  In  the  latter  year,  the  Bev.  Mr. 
Champion  was  settled  over  the  society,  in  consideration  of  a  gross 
sum,  £2,000,  and  an  annual  salary  of  £800.  The  former  sum  was 
pail,  in  part  at  least,  by  a  lease  of  the  land  in  question  for  999  years. 
Iliey,  therefore^  during  the  continuance  of  the  lease,  parted  with 
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their  whole  interest  in  the  property  for  a  gross  sum,  and  expended 
the  proceeds  in  paying  an  obligation  resting  upon  them ;  so  that 
neither  the  land  nor  its  avails  produced  an  annual  income  to  the 
society.  If  the  land  had  been  leased  to  other  parties  for  casli,  and 
the  money  had  been  used  to  pay  an  existing  debt,  it  would  hardly  be 
claimed  that  the  transaction  was  not  a  diversion.  The  case  does 
not  materially  differ  from  the  one  supposed.  The  society  had  con- 
tracted to  pay  £2,000,  and  leased  the  laud  in  question  to  raise  money 
fur  that  purpose.  The  circumstance  that  the  party  to  whom  the 
money  was  due  agreed  to  take  the  land  in  lieu  of  money  cannot 
<*hange  the  nature  or  character  of  the  transaction.  It  was  doubtless 
8(i])posed  that  the  society  had  no  power  to  sell,  and  that  a  convey- 
ance in  fee  would  work  a  forfeiture  of  the  estate.  Hence  a  long 
lease  was  resorted  to.  Nevertheless,  for  all  purposes  involved  in  the 
present  inquiry,  it  was  a  practical  sale,  and  contrary  to  the  letter 
and  spirit  of  the  act  of  1702.  We  think,  therefore,  notwithstanding 
the  case  of  Landon  v.  Litchfield^  that  the  implied  condition  con- 
tained in  the  act  had  not  been  kept,  and  consequently  that  the  land 
ought  not  to  be  exempt  from  taxation.  Such  in  effect  is  the  decis- 
ion in  Brainard  v,  Colchester^  and  we  may  safely  rest  our  decision 
n])on  the  authority  of  that  case. 

But  we  think  the  constitutionality  of  the  act  of  1859  can  be  vimb- 
cated  upon  higher  grounds ;  and  as  the  question  is  an  important 
one,  in  which  many  towns  in  the  State  ai^s  particularly  interested, 
we  feel  constrained  to  go  further  and  express  at  length  our  views 
and  conclusions  upon  that  branch  of  the  case.  We  are  clearly  of  the 
opinion  that  the  act  of  1702  is  in  no  sense  a  contract  A  public  as 
well  as  a  private  statute  may  form  the  basis  of  a  contract  In 
either  case,  as  in  contracts  between  individuals,  there  must  be  all 
the  essential  elements  of  a  contract: — a  subject-matter  —  parties 
capable  of  contracting — a  good  and  sufficient  consideration  —  and 
an  actual  contract  or  agreement  of  minds.  If  any  one  of  these 
requisites  is  wanting,  there  is  no  more  reason  for  holding  the  State 
bound  by  the  transaction  than  there  would  be  for  holding  an  indi- 
vidual bound  under  similar  circumstances. 

It  may  be  useful,  in  the  first  place,  to  inquire  who  is  the  party 
with  whom  the  State  is  supposed  to  have  made  a  contract?  Was  it 
with  the  giuntors  or  the  society?  If  the  former,  then,  inaamaob 
as  the  immunity  did  not  attach  to  the  land  until  after  the  title 
passed  from  them  to  the  society,  it  is  manifest -that  the  phiintiff  is* 
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Dot  in  privity  with  either  of  the  contracting  parties;  and  being 
neither  party  nor  privy  to  the  contract,  it  is  difficult  to  see  what 
right  she  has  to  derive  any  advantage  from  it,  or  what  reason  she 
has  to  complain  of  its  violation,  if  indeed  it  has  been  violated.  If 
inch  a  contract  in  fact  exists,  perhaps  the  heirs  or  successors  of  the 
grantors  might,  if  a  proper  case  should  arise,  insist  upon  the  fulfill* 
ment  of  the  contract  by  the  State.  But  how  is  such  a  case  to  arise  ? 
The  grantors  parted  with  all  their  interest  in  the  property  abso- 
lutely. Exemption  from  taxation  will  not  benefit  them  or  their  suc- 
cessors, and,  on  the  other  hand,  taxation  will  not  injure  them.  In 
fact,  they  have  not  the  slightest  interest  in  the  question.  Again, 
regarding  them  as  the  party,  what  evidence  is  there  that  exemption 
from  the  payment  of  rates  had  the  slightest  influence  upon  their 
miuds  ?  Their  sole  motive  was  to  benefit  the  grantees.  The  dona- 
tion in  their  hands  would  be  slightly  enhanced  in  value  by  the  opera- 
tion of  the  statute;  but  that  was  a  mere  incident,  and  there  is 
hardly  room  for  presuming  that  it  liad  any  perceptible  infiuence. 
The  property  they  parted  with  was  the  same  in  value  to  them, 
whether  taxable  or  otherwise ;  and  we  have  no  reason  to  suppose  that 
they  Tiould  have  parted  with  it  any  sooner  in  the  one  case  than  the 
other.  These  considerations  show  pretty  conclusively,  in  the  first 
place,  that  there  was  no  contract  in  fact  with  the  grantors ;  and,  in 
the  second  place,  if  the  transaction  can  in  any  sense  be  viewed  in 
the  light  of  a  contract,  that  the  plaintiff  is  a  stranger  to  it  and  can- 
not enforce  it 

But  if  it  be  claimed  that  the  town  or  society  is  the  other  contract- 
ing party,  then  the  plaintiff  encounters  another  difficulty  which  is 
equally  fatal  to  her  claim.;  and  that  is  this,  that  there  is  no  consid- 
eration to  support  the  contract.  It  will  not  be  pretended  that  the 
State  received  any  advantage,  direct  or  indirect,  which  can  be 
regarded  as  a  sufficient  legal  consideration.  The  grantees  parted 
with  nothing  of  value ;  they  contracted  to  do  nothings  and  there  was 
no  agreement,  expressed  or  implied,  on  their  part,  which  can  be 
treated  as  a  consideration  for  the  undertaking  of  the  State.  It  may 
be  said  that  the  consideration  moved  from  the  grantors.  If  it  could 
be  made  to  appear  that  the  exemption  was  intended  to  induce  gifts 
cf  this  kind,  and  that  the  conveyance  was  actually  made  in  consid- 
eration of  such  exemption,  there  would  be  force  in  this  claim.  But 
if  the  statute  was  not  intended  or  designed  for  any  such  purpose, 
and  the  grantors  parted  with  their  property,  as  they  certainly 
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may  hare  done,  upon  other  oonsideratioiiBy  independent  of  that^  it 
would  be  going  too  &r  to  hold  that  the  grantoi^s  deed  was  a  saffi- 
sient  consideration  for  the  act  of  the  State.  One  reason  is  that 
neither  party,  so  far  as  we  know  or  can  know  in  the  day  and  time 
of  ity  looked  upon  the  transaction  in  that  light  The  exemption 
was  purely  a  gratuity,  given  and  accepted  as  such.  To  giye  it  the 
force  and  validity  of  a  contract,  beyond  the  reach  of  subsequent  leg- 
islative control,  is  going  fiurther  than  any  adjudged  case  has  gone, 
aside  firom  the  cases  above  referred  to.  Before  we  can  give  such 
effect  to  a  statute  we  ought  to  be  satisfied,  without  the  aid  of  pre- 
sumptions, that  the  parties  so  intended  it.  No  such  intention 
appears  in  this  case,  and  the  presumptions  are  the  other  way. 

But  there  are  other  considerations,  arising  from  the  motives 
which  prompted  the  act  of  1702,  and  from  the  language  of  the  act 
itself,  which  confirm  us  in  the  view  we  take  of  this  question.  It  will 
be  conceded  that  the  design  of  the  legislature  was  to  benefit,  not  the 
grantees  of  the  society,  but  thb  society  itself.  It  would  seem  to  fol- 
low, as  a  necessary  consequence,  that  the  exemption  attached  to  the 
title  of  the  society,  and  not  to  the  land.  If,  therefore,  the  socieiy 
sell  the  land,  and  with  the  avails  create  a  permanent  fund  from 
which  an  annual  income  is  derived,  the  fund  should  be  exempt  from 
taxation,  and  not  the  land.  Otherwise  the  manifest  intention  of  the 
legislature  would  be  defeated.  It  will  hardly  be  claimed  that  both 
the  fund  and  the  land  should  be  exempt,  as  that  would  be  a  double 
exemption,  neither  intended  nor  contemplated  by  the  legislature. 
But  suppose  the  society,  instead  of  investing  the  money  in  a  per- 
manent fund,  exhausts  it,  as  in  this  case,  by  the  payment  of  a  debt 
In  such  a  case  the  exemption  must  attach  to  the  land  or  nothing. 
If  it  does  so  attach,  and  not  in  the  case  of  a  permanent  investment, 
then  we  come  to  this  result,  that  the  land  would  or  would  not  be 
exempt  according  as  the  society  used  its  avails  for  one  purpose  or 
another.  It  would  seem  to  be  trifling  to  impute  to  the  legislature 
any  such  intention.  The  immunity,  if  it  attached  to  the  land  at  all 
in  the  hands  of  the  purchaser,  cannot  be  affected  by  any  subsequent 
act  of  the  society.  It  may  be  suggested,  in  the  case  last  supposed, 
that  the  society  received  all  the  benefits  the  legislature  intended,  in 
the  enhanced  price  of  the  land,  and  that  the  purchaser,  by  paying  a 
larger  price,  has  purchased  the  exemption  and  therefore  it  is  reason- 
able that  he  should  enjoy  it  A  perfect  answer  to  this  is,  that  the 
legislature  did  not  contemplate  a  sale  for  any  such  purpose,  but,  on 
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the  contrary,  the  chief  object  was  to  preyent  such  a  disposition  of 
the  property.  They  intended  that  land,  or  other  estates  so 
giran,  should  he  and  remain  a  permanent  source  of  reyenne.  That 
intention  is  defeated  in  the  case  supposed,  as  we  have  attempted  to 
show,  and  therefore  the  purchaser  has  no  legal  or  equitable  claim  to 
the  exemption. 

But  again,  the  statute  in  terms  applies  to  land  preyiously  giyen, 
as  well  as  to  that  giyen  subsequently.  It  cannot  be  successfully 
claimed  that  any  contract  exists  in  respect  to  such  donations ;  cer- 
tainly none  with  the  donors.  This  would  seem  to  be  too  clear  for 
argument.  Howeyer  this  may  be,  the  point  was  substantially 
decided  by  the  supreme  court  of  the  United  States,  in  Armstrong  y. 
The  Treasurer  of  Athens  County,  16  Pet  281.  It  appears  in  that 
case,  that,  in  the  year  1804,  the  legislature  of  the  State  of  Ohio,  by 
statute,  exempted  from  taxation  forever,  certain  lands  preyiously 
granted  by  congress,  for  the  purpose  of  founding  a  uniyersity  in 
that  State.  In  182t>,  the  legislature  authorized  the  board  of  trustees 
to  sell  the  land  in  question,  upon  certain  terms,  but  the  act  was 
silent  in  respect  to  the  matter  of  taxation.  The  court  held,  affirm- 
ing the  decision  of  the  supreme  court  of  Ohio,  that  the  land  was  tax- 
able in  the  hands  of  the  purchasers.  If  this  point  is  established,  it 
IS  certainly  true  that  the  act  in  question  is  not  a  contract  in  respect 
to  a  part  of  the  property  therein  referred  to.  In  respect  to  the 
other  part,  we  ought  to  giye  the  statute  the  same  interpretation, 
unless  its  language,  or  the  nature  of  the  case,  requires  a  different 
construction.  We  see  no  reason  for  construing  the  statute  as  mean- 
ing one  thing  when  applied  to  one  piece  of  property,  and  another 
thing  when  applied  to  other  property. 

There  is  another  feature  of  this  statute  which  desenres  particular 
attention.  It  expressly  applies  to  all  property  which  had  been,  oi 
which  should  thereafter  be,  granted  by  the  general  assembly  of  this 
State.  Now,  upon  the  supposition  that  the  contract  contended  for 
was  the  grantor's  —  and  that  is  the  ground  of  the  decisions  of  this 
^urt,  in  Atwaier  y.  Woodbridge,  6  Conn.  223,  and  Osborne  y.  Hum- 
pnrcy,  7  id.  335,  cases  upon  which  Landon  y.  Idtehfield,  rests — 
we  are  driyen  to  the  necessity  of  holding  that  the  State  entered  into 
a  contract  with  itself  and  pledged  its  faith  to  itself,  that  such  prop 
erty  should  neyer  be  taxed.  If  the  statute  applied  only  to  cases  of 
this  description,  no  one  would  contend  that  it  was  a  contract  which 
tied  up  the  hands  of  succeeding  legislatures. 
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On  the  whole,  we  think  it  reasonable,  and  the  only  reasonable 
course,  that  the  statute,  in  relation  to  all  the  property  named  in  it» 
should  receive  the  same  construction ;  that  the  legislature  intended 
to  place  all  such  property  upon  the  same  footing.  That  can  only 
be  done  by  rejecting  the  idea  of  a  contract 

We  will  close  this  branch  of  the  case  by  a  reference  to  the  lan- 
guage of  Judge  B188ELL,  in  Parker  y.  Redfield,  10  Conn.  495.  In 
speaking  upon  this  question,  and  in  relation  to  the  cases  of  Atwater 
V.  Woodbridgey  and  Osborne  v.  Humphrey,  he  says:  ^'Were  this 
now  an  open  question,  we  might  well  doubt  whether  it  be  in  the 
power  of  one  legislature,  by  a  general  law,  to  tie  up  the  hands  of  suc- 
ceeding legislatures ;  and  whether  a  statute,  exempting  a  particular 
species  of  property  from  taxation,  is  in  the  nature  of  a  contract  of 
perpetual  obligation.''  It  is  true  he  yielded  to  the  authority  of 
those  cases ;  but  as  that  authority  is  somewhat  shaken  by  Brainard 
Y.  Colchester y  we  have  felt  at  liberty  to  examine  the  question  upon 
principle,  and,  upon  such  examination,  being  satisfied  that  those 
decisions  are  not  founded  m  correct  principles,  we  feel  constrained 
to  disregard  their  authority,  and  to  declare  the  law  to  be  otherwise. 

The  plaintiff  claims  that  the  judgment  of  the  superior  court,  in 
Landon  v.  Lifchfieldy  estops  the  defendants  from  making  this 
defense.  To  render  a  former  judgment  conclusive  on  any  matter, 
it  is  necessary  that  it  should  appear  that  the  precise  point  was  in 
issue  and  decided,  and  that  this  should  appear  from  the  record 
itself.  Kennedy  v.  Scovilly  14  Conn.  61,  and  authorities  there  cited. 
The  record  in  that  case  consists  of  the  declaration,  the  plea,  and  the 
judgment.  The  declaration  was  an  assumpsit,  containing  the  com- 
mon counts  only,  the  plea  was  the  general  issue,  and  judgment 
was  finally  rendered  on  a  default.  It  does  not  appear  from  the 
record  that  the  question  now  involved  was  put  in  issue,  much  less 
that  it  was  tried  and  determined.  The  finding  of  the  superior 
court,  which  was  merely  for  the  purpose  of  taking  the  opinion  of  the 
supreme  court  upon  certain  questions  of  law  therein  raised,  is  not, 
strictly  speaking,  a  part  of  the  record.  But,  even  if  it  is,  still  it 
does  not  appear  that  the  question  was  tried  and  decided  in  the 
superior  court  A  judgment  by  default  determines  nothing  except 
the  plaintiff's  right  to  recover  in  that  action.  Notwithstanding 
tliat  judgment,  it  was  competent  fbr  the  defendants  at  any  time  to 
assert  their  right  to  tax  this  property,  and,  if  that  right  was  disputed, 
to  have  the  question  directly  presented,  and  judicially  determined. 
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Standish  y.  Farker,  2  Pick.  20 ;  Arnold  y.  Arnold,  17  id.  4  Bat 
mother  conclnfliye  answer  to  this  claim  is,  that  the  statute  of  1859 
has  materially  changed  the  legal  aspect  of  the  question.  The  most 
that  oan  be  claimed  for  the  former  judgment  is,  that  the  land  was 
no.  taxable  as  the  law  then  stood.  The  question  involved  in  the 
present  suit  is,  the  right  to  tax  the  property  as  the  law  now  stands. 

We  advise  the  superior  court  to  render  judgment  for  the 
defendants. 

In  this  opinion  the  other  judges  concurred. 

IIokb.^8m  Eati Saotnaw  Manf.  Co,  ▼.  fiotC  Saglinawt  S  Am.  Bap.  SI.— 


Ohafqt  V.  Fbllowes. 

(86 Good.  IXL) 

lAf^  Uhmi^wiee — wbttUuUd  pcHcy — benefldaries  und&r  fir$$  poUeif. 

Qa  the  application  of  a  wife,  a  policy  of  insurance  on  the  life  of  her  hasband 
was  iflsned  for  her  sole  benefit,  and,  in  the  event  of  her  death  before  her 
hnaband,  for  the  benefit  of  her  children.  The  wife  having  died  leaving 
chUdren,  the  husband  surrendered  the  policy  to  the  company  and  procured 
another,  likewise  on  his  own  life,  for  the  same  amount  at  the  same  premium, 
ante-dated  to  correspond  with  the  date  of  the  former  policy,  and  made  pay- 
able solely  to  himself.  The  husband  soon  died.  Held,  that  the  children 
were  equitably  entitled  to  the  proceeds  of  the  substituted  policy  as  against 
the  creditors  of  the  husband. 

AmcABLE  action  by  Chapin  ei  al.  against  Fellowes,  administrator, 
to  ascertain  the  rights  of  the  parties  to  certain  funds,  the  proceeds 
of  a  life  insurance  policy.  The  facts  agreed  upon  are  substantially 
as  follows:  On  the  20th  of  January,  1848,  Sarah,  wife  of  Humiston 
Ghapin,  made  application  to  the  Connecticut  Mutual  Life  Insurance 
Company,  of  Hartford,  Connecticut,  for  a  policy  of  insurance  for 
$3,000  on  the  life  of  her  husband.  The  policy  was  accordingly 
issued,  expressed  to  be  for  the  sole  use  of  the  wife ;  and  in  the  event 
of  her  decease  before  her  husband,  the  sum  should  be  paid  to  her 
ebildren  for  their  use.  The  premium  was  lb^.50,  to  be  paid  annu- 
Vol.  IV.  —  7 
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ally.  The  wife  died  in  February,  1861,  leaying  fonr  ohildien.  The 
premiums  were  all  paid  up  to  January,  1863 ;  and  on  the  24th  of 
January,  without  consulting  the  children,  the  husband  surrendered 
the  policy  to  the  company  and  procured  another  dated  January  21, 
1848  (the  same  date  with  the  first  policy),  for  the  same  amount 
(13,000)  at  the  same  annual  premium  ($82.50),  and  bearing  the  same 
number  (798).  The  company  indorsed  upon  the  application  of  the 
wife  the  words  "  changed  to  himself,"  and  inserted  the  same  words 
in  their  index-book ;  and  erased  the  name  of  Sarah  in  the  registry 
and  inserted  that  of  Humiston.  No  premium  was  paid  for  1863, 
except  that  on  the  old  policy  in  January.  Humiston  died  intestate 
and  insolvent  December  23, 1864,  and  Fellowes,  the  defendant,  was 
appointed  administrator.  The  proceeds  of  the  insurance  policy  are 
in  the  hands  of  the  administrator,  and  are  claimed  both  by  the 
children  and  by  the  creditors  of  Humiston^  The  case  was  reaenred 
for  the  advice  of  this  court 

F.  FettoweSy  for  plaintiflEk 
Bamersly,  for  defendant 

HiKMAN,  C.  J.  In  the  case  of  I%$  Ckmnecticut  Mutual  Life  Ina. 
Co.  V.  Burroughs  and  others^  34  Conn.  305,  we  held  that  a  policy 
of  insurance  on  the  life  of  a  husband,  payable  to  the  wife  for  her 
sole  use,  and  in  case  of  her  death  before  her  husband,  to  be  paid  to 
her  children,  was  not  assignable  by  her  so  as  to  defeat  the  interest 
of  her  chQdren,  which,  subsequently  to  such  assignment,  became  ab- 
solute by  the  death  of  their  mother  and  the  death  of  the  husband. 
The  plain  reason  for  the  decision  is,  that  as  the  charter  of  the  insurance 
company  and  the  statutes  of  the  State  authorized  such  insurance 
contracts  for  the  purpose  of  making  some  provision  for  the  family 
in  case  of  the  husband's  death,  and  as  the  interest  of  the  wife  was 
wholly  contingent  on  her  surviving  her  husband,  and  as  she  could 
of  course  convey  no  greater  interest  in  the  policy  than  she  had 
herself  in  it,  and  as  her  interest  expired  by  her  death  previous  to 
that  of  her  husband,  by  the  very  terms  of  the  contract  itself  it 
immediately  became  payable  to  her  children,  and  was  so  payable  at 
the  time  it  became  due  by  the  death  of  the  husband.  If  there  is 
any  difference  or  distinction  between  that  case  and  this  ii.  respect 
to  the  equitable  rights  of  the  children  as  against  the  creditors  of  the 
husband  (for  creditors  of  the  husband  claimed  the  avails  of  tb«^ 
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polides  in  both  casea),  it  does  not  appear  to  ns  to  be  in  fayor  of 
those  creditors  in  the  case  onder  consideration. 

And  this  indeed  would  seem  to  be  the  view  of  the  counsel  for  the 
creditors  in  this  case,  since  it  is  not  claimed  that  the  husband  had 
any  power  to  destroy  the  vested  interest  of  the  children  by  surren- 
dering up  the  policy  to  the  company  after  the  death  of  his  wife^  but 
ihaty  as  he  was  under  no  obligation  to  go  on  paying  the  premiums 
an  order  to  prevent  a  forfeiture,  he  became  liable  to  the  children, 
on  surrendering  it  and  taking  a  new  policy  for  his  own  benefit,  only 
for  the  cash  value  of  the  policy  at  the  time,  and  that  that  cash 
value,  with  perhaps  inteiest  upon  it,  is  all  that  is  now  equitably  due 
to  the  children  out  of  the  avails  of  the  new  policy  that  he  took  in 
his  own  name  and  for  his  own  benefit. 

It  may  be  true  that  as  guardian  of  the  children  he  might  have 
had  power  to  sell  the  policy  to  the  company,  for  the  benefit  of  the 
children,  and  hold  himself  accountable  to  them  for  the  avails.  But 
he  did  not  assume  or  attempt  to  do  this.  His  object  rather  was  to 
deprive  the  children  of  any  benefit  they  were  entitled  to  under  or 
by  reason  of  it,  and  to  take  the  benefit  wholly  to  himself  in  the 
shape  of  a  new  policy,  of  the  same  tenor  and  date  as  the  former 
om,  and  like  it  in  all  respects,  except  that  his  own  name  as  sole 
payee,  for  whose  use  alone  the  new  policy  appears  on  its  face  to  be 
issued,  is  substituted  for  that  of  his  wife  and  children.  It  was  an 
attempt,  therefore,  to  renew  the  old  policy  for  his  own  benefit^ 
making  it  what  it  would  have  been  had  it  in  fact  been  so  issued  at 
the  time  the  policy  was  made  to  his  wife ;  and  he,  therefore,  instead 
of  holding  the  cash  value  of  the  policy  for  the  benefit  of  his 
children,  undertook  to  destroy  their  whole  interest  in  it  and  take  it 
to  himself.  The  cash  value  of  the  children's  interest  therefore  went 
into  and  became  the  consideration  upon  which  the  new  policy  was 
issued  to  himsel£  They  therefore  may  well  be  held  to  have  paid 
for  the  new  policy,  and  the  premiums  thereafter  paid  upon  it  were 
precisely  what  would  have  been  paid  upon  the  policy  to  his  wife  had 
that  been  kept  alive.  The  obvious  object  of  the  transaction  was 
therefore  to  retain  the  old  policy  as  a  subsisting  operative  instru- 
ment, with  the  substitution  of  his  own  name  as  payee  for  that  of 
his  wife  and  children.  But  he  had  no  power  to  make  any  such 
tnbstitution,  and  we  think  a  court  of  equity  ought  to  treat  the  sub- 
stituted policy  as  in  fact  belonging  to  the  children,  and  the  pre* 
miums  paid  upon  it  as  paid  under  those  provisions  of  the  charter  and 
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of  the  statute  which  authorize  a  husband  to  insure  his  own  life  fiv 
the  benefit  of  his  wife  and  children. 

We  therefore  advise  the  superior  court  to  decree  the  avails  oi 
the  policy,  subject  to  all  legal  deductions,  to  the  children  of  tf  ra 
Ohapin. 

In  this  opinion  the  other  judges  concurred. 


MuirooK,  appellant,  t.  Mallort. 

(860oiiii.ltt.) 

Highwaiif — righU  of  a^faining  proprietan. 

An  Adjoining  proprietor  cannot  maintain  an  action  of  trespass  against  a  towa 
■orveyor,  or  a  person  acting  under  liia  anthoritjr,  for  changing  the  travelei 
track  in  a  highway  nearer  hia  land,  where  the  act  oomplained  of  was  don« 
in  a  lawful  and  reasonable  manner. 

Action  of  trespass  quare  clausum /regit  brought  by  the  plaintiff 
against  the  defendant  in  the  justices'  court  The  parties  were 
adjoining  proprietors  of  land  separated  by  a  highway.  The  defendant, 
with  the  assent  of  Stodard,  the  highway  suryeyor,  repaired  the  high- 
way, and  in  so  doing  shifted  the  traveled  track  ten  feet  nearer  the 
plaintiff's  land.  The  justice's  court  held  that  a  highway  surveyor 
"  had  not  power  to  widen  the  same  so  as  to  shift  the  traveled  track 
of  a  road  nearer  the  land  of  one  party  than  the  other."  Evidence 
was  offered  to  show  the  purpose  and  effect  of  defendant's  work  in 
widening  the  road,  but  it  was  excluded.  The  justice  gave  judgment 
for  plaintiff  for  five  dollars  and  costs.  On  appeal  to  the  superior 
court  the  judgment  was  reversed;  whereupon  a  further  appeal  was 
taken  to  tiiis  court 

H.  B.  Munson  and  H.  Stodardy  for  plaintiff  (appellant),  jited 
Angell  on  Highways,  §  304 ;  Hunt  v.  Richy  38  Me.  195 ;  Ruggles  v. 
Lesure,  24  Pick.  187;  Hollenbeck  v.  Rowley,  8  Allen,  473;  Hotton  v. 
Button,  4  Conn.  437;  Hoxsie  v.  Home  Insurance  Co,,  32  id.  39; 
Brtcketiy.  Davie,  21  Pick.  44;  Shepard  v.   Merrill,  13  Johns-  475; 
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Tbddr.  InhabUanis  of  RawUtfy  8  Allen,  58;  McOowan  y.  Town  of 
Windhanij  25  Conn.  90 ;  Ang.  and  Ames  on  Corp.,  §  277. 

Woodier  &  Titrratice,  for  defendant 

G  VRPEirrEB,  J.  The  original  action  was  an  action  of  trespass 
quare  dausumf regit,'  The  hciM  in  quo  was  a  highway.  The  act 
complained  of  as  a  trespass  was  committed  in  repairing  and  widen- 
ing the  traveled  path  of  the  highway.  The  plaintiff  was  an  adjoin- 
ing proprietor,  and  the  defendant  was  acting  under  the  authority  of  a 
highway  surveyor.  The  magistrate  rendered  judgment  in  favor  of 
the  plaintiffl  The  defendant  filed  exceptions,  and  upon  a  writ  of 
error  the  superior  court  reversed  the  judgment  of  the  magistrate. 
The  plaintiff,  by  a  motion  in  error,  brings  the  record  before  this 
court,  and  asks  that  the  judgment  of  the  superior  court  may  be 
reversed. 

The  plaintiff  claims  that  it  was  not  competent  for  the  defendant, 
under  his  notice,  to  prove  that  he  did  the  acts  complained  of  under 
the  authority  of  the  highway  surveyor.  This  may  be  so;  but 
whether  so  or  not  is  quite  immaterial,  provided  the  defendant  had  a 
right  to  prove  the  same  facts  under  the  general  issue.  We  think 
it  was  competent  for  him  to  do  so.  In  an  action  of  trespass  to  land 
inclosed  in  the  ordinary  way,  or  unincumbered  by  a  highway,  the 
plaintiff  needs  only  to  prove,  in  the  first  instance,  a  breaking  and 
entering.  That  is  ^n^Tia/o^  a  trespass.  If  the  defendant  would 
justify  under  a  license  from  the  owner,  or  under  authority  of  law, 
he  must,  by  plea  or  notice,  apprise  the  plaintiff  of  the  facts  which 
he  relies  upon  as  a  justification.  But,  where  the  locus  in  quo  is  a 
highway,  it  is  incumbent  upon  the  plaintiff  to  prove  something 
more  than  a  mere  entry.  He  must  in  the  first  instance  prove  such 
facts  and  circumstances  as  show  that  the  act  was  unlawful ;  or,  if 
lawful,  that  it  was  done  in  an  improper  manner.  Proof  thus 
offered  may  be  met  and  repelled  by  the  defendant  Hence  it  follows 
that  the  character  and  nature  of  the  act,  with  the  attending  circum- 
stances, are  necessarily  involved  in  the  inquiry  under  the  general 
issue. 

It  sufficiently  appears  from  the  bill  of  exceptions  that  the  defend- 
lat  was  authorized  by  the  surveyor  to  widen  the  traveled  part  of 
llio  highway.  He  was  the  servant  of  the  surveyor,  and  his  proposi- 
tion to  do  so  was  assented  to  by  him.    The  act  of  the  defendant 
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then,  in  this  respect,  may  be  treated  as  the  act  of  the  sorveyor 
That  presents  the  question  whether  the  surveyor  had  any  lawfu] 
right  to  widen  the  traveled  path.  The  justice  held  that  he  had  not  ^ 
and  thereby  excluded  all  inquiry  as  to  the  reasonableness  or  propria 
ety  of  the  alteration  made.  We  cannot  sanction  this  ruling.  We 
do  not  intend  to  intimate  that  a  surveyor  may  not  exceed  his  author- 
ity ;  nor  in  such  a  case,  that  he  would  not  be  liable  to  an  adjoining 
proprietor  who  had  thereby  sustained  an  injury.  But  firom  what 
we  know  of  this  case  we  cannot  say,  as  matter  of  law,  that  the  sur- 
veyor had  no  right  to  add  ten  feet  to  the  road-bed  at  the  place  in 
question.  He  may  not,  of  his  own  motion,  take  land  not  already 
condemned  to  the  purposes  of  a  highway ;  nor  may  he,  as  between 
himself  and  the  town,  incur  an  unreasonable  and  unnecessary  ex- 
pense in  changing  a  line  of  travel  within  the  limits  of  the  highway ; 
but  it  is  too  much  to  say  that  every  slight  and  inexpensive  change 
of  the  line  of  travel  is  unauthorized  by  law,  and  subjects  the  sur- 
veyor to  damages  at  the  suit  of  the  adjoining  proprietor.  On  the 
contrary,  we  think  he  may  very  properly  make  such  changes  wher- 
ever, in  his  judgment,  the  interests  of  the  public  require  it  Thi» 
view  of  the  law  is  not  in  conflict  with  any  of  the  authorities  cited. 
The  strongest  case  referred  to,  and  the  one  on  which  the  plainti£F 
chiefly  relies,  is  that  of  Todd  v.  InhaMtants  of  Rowley,  8  Allen,  56. 
That  was  a  suit  brought  by  the  surveyor  against  the  town  to  recover 
damages  for  injuries  sustained  by  reason  of  a  defective  way.  It 
appeared  that  the  surveyor  had  received  a  given  sum  of  money  to 
expend  in  repairing  the  highways  within  his  district  He  expended 
it  in  widening  the  graded  part  of  a  highway  near  his  own  house, 
and  to  some  extent  in  changing  the  line  of  travel  to  a  part  of  the 
located  way  where  it  had  not  before  gone,  the  defendants  contend- 
ing that  it  amounted  to  making  a  new  way  altogether.  Other  high- 
ways within  his  district,  including  the  one  where  the  accident  hap- 
pened, were  left  in  a  defective  condition.  The  court  held  that  he 
had  no  authority  to  expend  any  portion  of  the  money  committed  to 
him  for  the  repair  of  highways,  in  changing  the  line  of  travel  and 
constructing  a  new  road ;  and  having  done  so  he  could  not  recover 
for  an  injury  sustained  by  reason  of  a  defect  which  he  might  have 
repaired  by  a  proper  application  of  the  funds.  Thus  it  will  be  seen 
that  this  case  had  no  reference  to  the  rights  of  adjoining  proprietora 
and  even,  as  between  the  surveyor  and  the  town,  it  falls  far  short  o* 
establishing  the  doctrine  that  the  line  of  travel  may  not  be  changed^ 
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when  snch  change  resnlts  from  reasonable  and  proper  repairs  of 
existing  ways.  The  ruling  of  the  justice  that  a  surveyor  had  ''no 
power  to  widen  a  road,  so  as  to  shift  the  trayeled  track  of  a  road 
nearer  the  land  of  one  party  than  the  land  of  the  other/'  was  erro- 
neouSy  and  his  judgment  was  properly  reversed  by  the  superior  court 

II  respect  to  the  liability  of  surveyors  and  other  officers  for  acts 
done  within  the  scope  of  their  authority^  the  rule  is  very  clearly 
stated  in  Radcliff^s  Executors  v.  Mayor^  etc.,  of  Brooklyn^  4  N.  Y. 
195.  Bbonbon,  0.  J.^  says  in  that  case :  ''An  act  done  under  law- 
ful authority,  if  done  in  a  proper  manner,  can  never  subject  the 
party  to  an  action,  whatever  consequences  may  follow."  The  whole 
question  is  there  thoroughly  considered  and  ably  discussed,  and  the 
rule,  as  above  stated,  is  abundantly  sustained  by  the  numerous 
authorities  cited.  "  This  doctrine,"  he  adds,  "  has  often  been  asserted 
and  has  never  been  denied  in  any  well-considered  judgment."  The 
case  before  us  then  involves  a  two-fold  inquiry : — 1.  Did  the  defend- 
ant act  under  and  within  the  scope  of  lawful  authority  ?  2.  Was 
the  act  done  in  a  proper  manner  ?  If  both  of  these  questions  are 
answered  in  the  affirmative,  no  liability  attaches  to  the  defendant, 
whatever  may  have  been  the  consequences  to  the  plaintiff. 

From  what  has  been  said  it  will  be  perceived  that  the  questions 
put  to  witnesses,  relative  to  the  object  and  purpose  of  the  defend- 
ant's work  and  its  effect,  whether  resulting  in  improving  the  con- 
dition of  the  way  or  otherwise,  were  pertinent  to  the  issue,  and 
answers  thereto  should  have  been  received,  not  merely  in  mitigation 
of  damages,  but  as  tending  to  prove  a  complete  defense. 

For  these  reasons  the  judgment  of  the  superior  court  was  right, 
and  ought  not  to  be  disturbed. 

In  this  opinion  the  other  judges  concurred* 


Wblch  v.  DuKAunx 

(86  Conn.  1».) 
Tretpan  ti  &t  armu — (tedderUal  wmnding — damoffm, 

Mm  Mtfon  of  trespasB  v%  et  armis  will  lie  for  an  nnlntentlonal  injury  caosed  by 
the  glancing  of  a  pistol  ball,  shot  at  a  mark,  and  If  groes  negligence  and 
eolpaMe  carelessness  is  proved,  additional  damages,  as  expenses  of  the  UU- 
gatioUr  -will  be  allowed. 


56  CONNECTICUT, 

Welch  ▼.  Duand. 

Trespass  for  assault  and  wounding  with  a  pistol  balL  At  the 
hearing  the  court  found  that  plaintiff  was  injured  by  the  discharge 
of  a  pistol  in  the  hands  of  defendant,  not  aimed  in  tiie  direction  of 
plaintiff;  that  the  ball  glanced  and  caused  the  injury  to  plaintiff; 
that  the  injury  was  unintentional^  but  that  defendant  was  grossly 
and  culpably  careless  and  negligent  The  court  assessed  the 
damages  at  $350»  of  which  $200  was  compensation  for  the  injury 
and  $150  was  for  expenses  of  the  litigation.  The  defendant  moved 
for  a  new  trial,  on  the  ground  that  nothing  for  expenses  should 
have  been  allowed,  and  that  the  action  should  haye  been  case,  not 
trespass. 

Watrousy  for  the  motion. 

1.  The  action  should  have  been  case  and  not  trespass.  1  Chitty's 
PL  125, 128,  note  1, 167 ;  1  Swift's  Dig.  639,  540 ;  Morris  v.  Pfa«, 
32  Conn.  75,  86,  89 ;  BuUock  y.  Babcoek,  3  Wend.  391. 

2.  The  case  does  not  justify  the  assessment  of  punit%\w  damages. 
Linsley  y.  BushneUy  15  Conn.  225,  236,  240 ;  8t.  Peter's  Church  y. 
Beachy  26  id.  355 ;  Plait  y.  Brawny  30  id.  336,  339,  343 ;  Hilliard 
Rem.  for  Torts,  book  5,  ch.  5,  §§  5, 8,  ch.  15,  §  3 ;  Shearm.  &  Bedfl 
on  Negligence,  §§  7,  600 ;  Barnard  y.  Powr^  21  Pick.  378. 

DoolUth  and  H,  Stoddard^  contra. 

BuTLBB,  J.  The  first  error  assigned  in  this  case  is,  that  the  court 
was  not  justified  in  assessing  against  the  defendant,  in  addition  to 
the  actual  damage,  a  sum  to  coyer  the  expenses  of  litigation.  It  is 
not  denied  that  we  haye  a  rule  in  this  State  authorizing  such  assess- 
ment in  a  class  of  cases,  but  the  claim  is  that  this  case  is  not  within 
the  class,  for  that  to  justify  such  damages  wantonness  or  malice 
must  be  shown.  It  is  not  claimed  that  the  act  was  intentional  or 
malicious,  and  it  is  denied  that  it  was  wanton.  Although  used  in 
our  reports  in  reference  to  that  class  of  cases,  ^*  wantonness  '^  is  not 
alone  an  apt  word  to  describe  one  of  the  distinguishing  elements  of 
them.  It  is  not  found  in  the  older  authorities,  and  does  not  appear 
in  Tomlin's  Law  D'ctionary.  Bouyier  has  it,  but  as  applicable  to 
criminal  law ;  and  defines  it  thus :  **  Crim.  Law :  A  licentious  act 
of  one  man  toward  another  without  regard  to  his  rights;  as  for 
example,  if  a  man  should  attempt  to  pull  off  another's  hat  against 
his  will,  in  order  to  expose  him  to  ridicule,  the  offense  would  be  an 
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ivlt,  and  if  he  toaohed  him  it  would  amount  to  a  battery  (q.  y.). 
In  such  case  there  would  be  no  malice,  but  the  wantonness  of  the 
act  would  render  the  offending  party  liable  to  punishment" 
Licentiousness  is  defined  by  him  to  be  '^  the  doing  what  one  pleases 
iritj:out  regard  to  the  rights  of  others."  According  to  these  defini- 
tions wantonness  is  active,  —  action  without  regard  to  the  rights  of 
others.  But  in  Linsley  v.  Bushnell  the  term  was  applied  to  an 
omission  to  act  In  that  case  the  owner  of  a  cart  which  had  been 
taken  from  its  place  and  upset  in  the  highway  by  wrong-doers,  left 
i*^  there,  and  the  plaintiff  was  injured  by  running  against  it  So  in 
Beecher  v.  7^  Derby  Bridge  £  Ferry  Co,,  the  term  is  used  to 
characterize  an  omission  to  repair  a  hole  in  a  bridge.  The  plain- 
tiff's horse  stepped  into  the  hole  and  was  injured.  Although  thus 
used  by  eminent  judges,  the  use  of  the  term  alone,  as  applicable  to 
cases  of  mere  omission,  would  seem  to  be  of  doubtful  propriety,  and 
such  cases  are  included  in  the  class.  Nor  is  it  easy  to  find  a  single 
term  which  will  correctly  and  fully  describe  that  portion  of  the 
eases  in  which  malice  is  not  imputable,  and  we  must  look  at  the 
gist  of  the  matter. 

In  St.  Feter^^  CJiurch  v.  Beach,  26  Conn.  355,  it  was  holden  that 
the  expenses  of  litigation  were  not  a  part  of  the  damages  and  could 
only  be  taken  into  consideration  where  a  penal  sum  or  smart  money 
might  De  giyen.  In  what  cases  then  may  smart  money  be  awarded 
in  addition  to  the  damages  ?  The  proper  answer  to  this  question, 
dedndble  from  that  and  other  cases  in  our  reports,  seems  to  be,  in 
actions  of  tort,  founded  on  the  malicious  or  wanton  misconduct  or 
culpable  neglect  of  the  defendant  Such  then  is  the  rule  by  which 
we  are  to  be  goyemed. 

In  this  case  the  defendant  was  guilty  of  wanton  misconduct  and 
culpable  neglect  The  latter  is  expressly  found  by  the  court  and 
would  justify  the  judgment,  but  the  former  is  shown  by  the  facts. 
The  injury  was  a  battery  within  the  strictest  definition.  It  resulted 
to  the  person  of  the  plaintiff  from  a  ball  put  in  motion  by  the 
agency  of  the  defendant  without  due  care.  It  is  an  immaterial 
fact  that  the  injury  was  unintentional,  and  that  the  ball  glanced 
from  the  intended  direction.  Shooting  at  a  mark  is  lawful,  but  not 
necessary,  and  may  be  dangerous,  and  the  law  requires  extraordinary 
care  to  prevent  injury  to  others ;  and  if  the  act  is  done  where  there 
are  objects  fit>m  which  the  balls  may  glance  and  endanger  others^ 
the  act  is  wanton,  reckless,  without  due  care,  and  grossly  negligent 
Vol.  IV.  — 8 
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The  court  did  not  err  in  allowing  the  expenses  of  litigation  to  the 
plaintiff. 

The  defendant  farther  claims  that  tre8i)as8  was  not  the  proper 
action  for  the  injury,  and,  therefore,  that  evidence  should  not  hayf 
been  received  to  prove  the  extent  of  the  injury  and  damages.  We 
think  the  action  was  properly  brought  The  injury  was  a  battery, 
within  the  definition  of  battery  as  cited  from  Bouvier.  It  was 
effected  by  a  substance  put  in  motion  by  the  defendant  with  a  want 
of  due  care.  It  was  the  direct  and  immediate  result  of  that  motion 
recklessly  given  to  the  bullet  by  the  defendant. 

Just  such  a  case  was  decided  in  the  21st  of  Henry  VII,  w  liich  is 
cited  approvingly  in  the  3d  of  Wendell,  in  the  case  of  Bullock  v. 
Babcock,  in  these  words :  "  Where  in  shooting  at  butts  the  archer's 
arrow  glanced  and  struck  another,  it  was  holden  to  be  a  trespass.'^ 
Year  Book,  21  Henry  VII,  28,  a.  Other  similar  cases  are  there  cited. 
That  case  of  Bullock  v.  Babcock  was  an  action  of  trespass  where 
an  arrow  was  discharged  at  a  basket  and  accidentally  hit  the  plain- 
tiff. The  injury  was  unintentional,  but  the  shooting,  at  the  time 
and  place,  was  grossly  negligent  and  careless.  The  current  of 
modern  authority  has  set  strongly  in  the  same  direction.  This 
subject  was  fully  cousidered  and  many  of  the  cases  cited  in  Morris 
V.  Platty  32  Conn.  75.  In  order  to  constitute  the  act  of  trespass  it 
is  not  necessary  that  it  should  be  intentional.  It  is  suf&cient  if  it 
is  the  direct  and  immediate  consequence  of  a  force  exerted  by  the 
defendant  without  the  exercise  of  due  care. 

For  these  reasons  a  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  concurred. 


Taiktor  v.  Taylob. 

(M0onn.M2.) 
Fi>rfeited  recognieance — principal  impritoned  in  another  8UtU, 

n  an  acUon  on  a  forfeited  recognisance,  the  defense  was,  that  the  criminal 
oonld  not  appear  when  called,  because  he  was  in  prison  in  another  State.  Il 
appeared  that  he  had  gone  to  New  York,  after  his  release,  and  had  been 
taken  to  Maine,  under  a  reqaisition  from  the  governor  of  that  State,  to 
answer  for  a  crime  committed  there.    Held  no  defense. 
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AcnoK  on  a  recognizance.  The  suit  is  brought  by  Taintor, 
State  treasurer,  against  McGnire,  the  prinoipa!,  and  Taylor  and 
Allen^  the  sureties  in  the  bond.  The  principal  defense  was,  that 
McGuire  could  not  be  produced  when  called,  October  23,  1866, 
because  he  was  in  prison  in  Maine.  The  eyidence  showed  that 
UcOuire  had  gone  to  New  York  after  his  release,  on  this  bail,  and 
had  there  been  arrested  on  a  requisition  from  the  governor  of 
Maine,  and  taken  to  that  State  to  answer  to  the  charge  of  burglary, 
committed  there,  and  that  he  was  still  in  prison  in  that  State.  The 
case  was  reserved  for  the  decision  of  this  court 

Beardsley  and  White,  State's  attorney,  for  plaintiff,  cited  Parker 
V.  Chandler,  8  Mass.  264;  The  People  v.  Bartlett,  3  Hill,  570; 
Ingram  y.  The  State,  27  Ala.  17 ;  Devine  v.  The  State,  6  Sneed.  623 ; 
United  States  v.  French,  1  Qal.  1 ;  Comyn's  Dig.  "  Condition,*'  L.  6, 
12, 13 ;  Oooley's  Const.  Lim.  16,  note ;  Matter  of  Clark,  9  Wend. 
221 ;  Kentucky  v.  Dennison,  24  How.  66. 

Sanford  &  Bretvster,  with  whom  was  Taylor,  for  defendants, 
argued  that  the  bond  was  discharged  by  act  of  law,  and  cited 
Parsons  v.  Williams,  9  Conn.  240;  Co.  Litt  206,  a;  Powell 
on  Cont  265 ;  2  Black.  Com.  341 ;  Theobald  on  Sureties,  §  223 ; 
Fuller  y.  Davis,  1  Gray,  612 ;  Chitty  on  Cont  635 ;  Way  v.  Wright, 

5  Mete.  380 ;  Hall  v.  Stearns,  Bray t  (Vt)  35 ;  Loflin  v.  Fowler, 
18  Johns.  335;  approved  in  Phmnix  Fire  Ins.  Co.  v.  Mowatt,  6 
Cow.  599;  Cathcart  v.  Cannon,  1  Johns.  Cas.  28;  People  Y.Bart- 
lett,  3  Hill,  570;  Hazard  v.  Hazard,  1  Paine,  295;  State  v.  Allen,  2 
Humph.  258;  State  v.  Adams,  3  Head.  260;  Postel  v.  Williams,  7  T. 
R.  517 ;  Bac.  Abr.  «  Civil  Bail,''  D ;  Canby  v.  Griffin,  3  Harr.  333 ; 
People  V.  Cushney,  44  Barb.  118 ;  United  States  v.  Smith,  4  Day, 
125 ;  Matter  of  Troutman,  4  Zabr.  634 ;  1  Tidd's  Prac.  293 ;  Read 
V.  Case,  4  Conn.  171 ;  Nicolls  v.  Ingersoll,  7  Johns.  146 ;  Newell  v, 
Hoadley,  8  Conn.  381 ;  2  Burrill's  Law  Die.  "  Law  of  Land " ; 
U.  S.  Const  2d  clause,  6th  article;  Articles  of  Confederation, 
4th  article ;  Dana's  Wheat  Int.  Law,  §  115 ;  Lawrence's  Wheat 
Int  Law,  223;  1  Phillimore's  Int  Law,  411;  Gardner's  Inst 
of  Am.  Law,  156,  159;  2  Opinions  of  Att'y-Gen's,  452   to  559; 

6  id.  85,  227  431 ;  1  Bishop's  Crim.  Law,  §  123. 

The  obligee  participated  indirectly  in  the  retention  of  the  crim- 
ma]  in  another  State,  as  both  States  are  members  of  the  United 
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States.    Jameson  (Oonst  Oonyentioxiy  54,  67) ;  1  Aiutin  on 
prndenoe,  222 ;  2  Hnrd  on  Freedom  and  Bondage,  §  798 ;  Brown&' 
law  T.  Forbes,  2  Johns.  101;  Sharp  t.  Sheriff,  7  T.  B.  226. 

Pabk,  J.  (after  disposing  of  a  matter  of  practioe.)  In  all  crimi 
nal  cases  where  a  party  accused  of  crime  is  liberated  on  bail,  tlie 
principal  and  sureties  bind  themselves  that  the  principal  shall 
appear  before  the  court  at  the  time  and  place  appointed,  and 
answer  to  the  crime  charged  against  him.  The  form  of  the  recog- 
nizance is  without  reservation  or  condition,  but  the  law  excuses  the 
sureties  if  they  are  prevented  by  the  act  of  Grod,  or  by  the  act  of  the 
law,  or  by  the  act  of  the  obligee,  from  fulfilling  the  requirements  of 
the  bond.  It  is  not  pretended  in  this  case  that  the  defendants  are 
excused  by  the  act  of  €k>d,  so  that  we  are  only  to  inquire  whether 
they  are  excused  by  the  act  of  the  law,  or  by  the  act  of  the  obligee. 
The  defendants  claim  that  they  are  excused  upon  both  of  these 
grounds. 

We  will  then  consider,  in  the  first  place,  whether  they  are  excused 
by  the  act  of  the  law. 

It  is  not  pretended  that  the  law  of  this  State  interfered  with  the 
performance  of  the  condition  of  the  bond,  but  the  claim  is,  that  the 
law  of  the  State  of  Maine,  where  HcOuire  was  imprisoned,  did,  and 
rendered  the  condition  of  the  bond  impossible  to  be  performed. 
But  what  has  the  State  of  Connecticut  to  do  with  the  law  of  the 
State  of  Maine,  any  more  than  it  has  with  the  law  of  England,  or 
France,  or  of  the  Sandwich  Islands  ?  It  would  not  lie  claimed  that,  if 
McGuire  had  escaped  to  either  of  these  countries,  and  had  been 
there  imprisoned,  that  would  be  a  sufficient  excuse.  The  States  of 
this  Union  are  foreign  to  each  other  in  a  matter  like  this.  So  far 
as  their  local  affairs  are  concerned,  they  are  as  independent  of  each 
other  as  France  is  independent  of  England.  Their  independence  is 
limited  only  by  the  constitution  and  laws  of  the  United  States. 
But  McOuire  was  taken  to  Maine  to  answer  for  a  crime  committed 
against  her  local  government ;  a  matter  that  Maine  has  sovereign 
control  over,  to  punish,  or  not,  just  as  she  pleases.  What  is  meant 
by  the  act  of  the  law  is,  the  law  of  the  State  or  country  where  the 
obligation  is  entered  into.  There  is  reason  why  this  should  be  an 
excuse,  but  there  is  no  reason  why  the  law  of  another  State  should 
be.  Suppose  McGuire  had  gone  to  Maine,  in  order  that  he  might 
be  arrested  for  some  small  ofibnse  that  he  had  previously  committed 
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there.  K  the  defendants'  claim  is  correct,  he  had  it  in  his  power^ 
when  the  bond  was  giren,  to  exonerate  his  bail,  and  escape  all  pun- 
ishment^  perhaps  for  the  heinous  crime  that  he  had  committed  in 
this  State.  This  would  afford  an  easy  way  of  escape  in  many  cases. 
The  criminal  eyen  might  have  an  understanding  with  his  surety 
before  a  bond  should  be  given,  that  he  would  take  such  means  of 
escape,  and  the  fact  would  be  known  only  to  themselves. 

If  it  be  said  that  the  collusion  in  such  cases  would  prevent  any 
exoneration  of  the  bail,  it  is  manifest  that  the  fact  could  never  be 
proved  except  on  the  confession  of  one  or  the  other  of  the  parties, 
which  would  rarely,  if  ever,  be  made.  We  should  hesitate  long  before 
we  should  hold  that  the  common  law  goes  thus  far  to  excuse  bail, 
even  if  cases  could  be  found  where  the  doctrine  contended  for  has 
been  upheld.  But  we  think  the  weight  of  the  decided  case  is  in 
accordance  with  the  view  we  have  taken  of  the  phrase,  ^'  by  the  act 
of  the  law.''  The  defendants  were  in  fault  in  suffering  McOuire  to 
escape  from  the  State.  It  was  in  their  power  to  prevent  his  so 
doing,  and  thus  to  prevent  the  cousequences  that  have  ensued. 

The  defendants  further  claim  that  they  are  excused  by  the  act  of 
the  obligee.  The  obligee  in  the  bond  of  recognizance  is  the  State  of 
Connecticut.  The  claim  is,  that  the  constitution  of  the  United 
States  requires  that  fugitives  ftt)m  justice  shall  be  given  up  on  a 
requiAtion  by  the  executive  of  the  State  from  whence  the  fugitive 
has  fled,  on  the  executive  of  the  State  to  which  he  has  escaped. 
The  executive  of  the  State  of  Maine  made  a  requisition  on  the 
executive  of  the  State  of  New  York  fbr  the  surrender  of  McQuirc. 
He  was  surrendered ;  and  the  claim  is,  that  the  State  of  Connecticut, 
being  a  party  to  the  constitution  that  required  it  to  be  done,  made 
herself  a  party  to  the  surrender.  If  McGuire  had  remained  in  tnia 
State,  he  would  not  have  been  surrendered  on  a  requisition  made  by 
the  executive  of  Maine.  It  was  more  important  to  this  State,  and 
just  as  important  to  the  country  at  large,  that  he  should  be  pun- 
ished for  crime  committed  here,  as  that  he  should  be  taken  to 
Maine  and  punished  for  crime  committed  there.  The  requirement 
of  the  constitution  was  never  intended  to  apply  to  such  a  case. 
This  is  obvious;  for  if  a  party  commits  crime  in  two  different 
States,  and  one  of  them  has  him  in  custody  awaiting  trial,  it  is 
absurd  to  say  that  the  constitution  requires  that  he  should  be  sur- 
rendered to  the  other  State  on  a  requisition  being  made,  for  the 
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State  surrendering  him  wotild  have  an  equal  right  to  require  ihat 
ne  be  returned  again. 

If  then  this  State  would  not  have  surrendered  McGuire,  if  called 
upon  to  do  so  by  the  executiye  of  Maine,  how  can  it  be  claimed  that 
she  participated  in  his  surrender  by  the  State  of  New  York? 
Under  the  constitution,  Connecticut  had  as  much  right  to  McGuiic 
to  punish  him  for  crime  as  the  State  of  Maine.  His  escape  to  New 
York,  through  the  fault  of  his  bail,  jiade  her  rights  none  the  less, 
and  ihose  of  the  State  of  Maine  none  the  greater.  So  long  as  the 
prosecution  against  McOuire  remained  in  court,  Connecticut  insis- 
ted upon  her  right  to  try  him,  by  all  the  means  in  her  power,  and 
required  the  bail  to  produce  him  for  the  purpose.  He  might  have 
been  produced  up  to  the  time  he  was  delivered  to  the  authorities  of 
Maine,  for  the  bail  had  ample  authority  for  the  purpose.  K  they 
had  gone  to  the  State  of  New  York,  even  after  the  requisition  had 
been  made  upon  the  executiye  of  that  State,  and  demanded  the  right 
to  remoye  McOuire  to  this  State  by  yirtue  of  their  bond,  no  doubt 
the  executiye  of  that  State  would  haye  surrendered  him  to  the  bail, 
instead  of  surrendering  him  to  the  authorities  of  Maine,  for  this 
State  had  a  superior  right  to  him,  inasmuch  as  she  had  moved  first 
to  punish  him,  if  guilty,  for  crime  committed  here.  How  then  can 
it  be  said  that  Connecticut  participated  in  his  surrender  P  It  is  not 
true,  either  in  fact  or  by  force  of  the  constitution,  that  she  did  so. 
It  was  not  the  act  of  the  obligee,  and  therefore  there  is  no  defense 
upon  this  ground. 

We  therefore  advise  the  superior  court  to  render  judgment  in 
&vor  of  the  plaintiff  to  recover  the  amount  of  the  bond  withoit 
interest. 

In  this  opinion  the  other  judges  concurred. 

Mora. — 8m  BMItto  ▼•  StoCtfi  dniti  p»  SH^ 


OCTOBEB  TEBM,  1869.  fiS 

atj  of  Bridgeport  y.  New  York  and  New  Hayen  R.  R,  Co. 


OiTT  OF  Bbidgbpobt  y.  Nbw  Yobk  akd  Kbw  Haybk  Bi  IL  Oo. 

(86  0oiiik.»6.) 
Municipal  rigliU  —  raQroad$ — hightDopi —  aueametUifor  betufiU, 

▲  dtj  laid  out  a  new  street  running  parallel  with  a  railroad,  and  appropriating 
throaghout  its  whole  extent  some  portion  of  the  land  embraced  in  the 
charter  of  the  railroad.  The  railroad  was  assessed  for  benefits  arising  from 
the  constraction  of  the  new  street,  apon  the  groand  that  by  reason  of  the 
impxoyement  the  lines  of  sight  would  be  extended  and  the  company  would 
be  enabled  to  run  their  trains  faster  with  less  danger  of  casualties,  and 
would  not  be  put  to  the  inconvenience  of  keeping  gates  and  flagmen  at  the 
crossings.  Meld  (I),  that,  in  the  absence  of  proof  of  an  existing  necessity, 
the  city  had  no  right  to  appropriate  the  land  included  in  the  charter  of  the 
railroad  company  as  a  highway ;  (2)  that  the  benefits  could  not  be  assessed 
upon  the ''  franchises  "  of  the  company ;  and  (3)  that  the  benefits  wero  too 
oonUngent  and  consequential  to  be  assessed  on  the  **  corporation  "  or  any  of 
its  property. 

It  ieenu  that  such  an  assessment  is  not  a  tax  within  the  meaning  of  the  act 
of  1864,  imposing  a  tax  upon  railroad  franchises  in  lieu  of  all  other  taxes. 

Amicable  sabmission  to  determine  the  right  of  the  city  cf 
Bridgeport  to  assess  the  New  York  and  New  Haven  railroad  fcr 
benefits  alleged  to  have  arisen  from  the  constraction  of  a  new  street 
along  theii*  track.    The  facts  agreed  upon  were  as  follows : 

"  The  common  council  of  the  city  of  Bridgeport,  by  resolution 
adopted  in  the  year  1868,  determined  to  lay  out  an  extension  of 
Water  street  from  South  avenue,  southerly  and  westerly  along  the 
north  side  of  the  track  of  the  New  York  and  New  Haven  railroad, 
as  far  as  Division  street.  The  lay-out  through  its  whole  extent 
appropriates  some  portion  of  the  land  over  which,  by  its  charter,  the 
railroad  company  has  a  right  of  way. 

"  Subsequently  to  the  laying  out  of  the  extension,  and  under  the 
provisions  of  the  charter  of  the  city,  a  committee  was  appointed  by 
the  mayor  of  the  city  to  estimate  and  appraise  the  damages  or  bene- 
fits, as  the  case  might  be,  resulting  or  accruing  to  any  person  or 
persons  from  the  taking  of  land  for  the  extension ;  which  committee 
estimated  and  reported  the  amounts  of  benefits,  over  and  above 
damages,  accruing  to  the  railroad  company  from  such  extension,  at 
iho  sum  of  t5,00a 
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''A  considerable  part  of  the  sum  so  assessed  as  benefits  was 
assessed  npon  the  ground  that  by  reason  of  the  kkjing  oat  of  the 
extended  street  the  lines  of  sight  on  the  track  would  be  extended, 
and  the  company  would  be  enabled  to  run  their  trains  at  a  great€r 
speed  and  with  less  liability  to  casualties^  especially  at  points  be 
tween  the  termini  of  the  proposed  street  where  the  railroad  was 
crossed  by  other  streets  of  the  city;  and  that  the  company  would 
not  be  required,  so  soon  at  least  as  they  would  otherwise  be,  to 
maintain  gates  and  keep  flagmen  at  such  crossings ;  and  that  the 
company  would  be  able  to  operate  their  road  more  conveniently* 
economically  and  safely,  and  tliat  thereby  their  corporate  franchise 
would  be  benefited  and  its  value  increased. 

'^  The  city  claims  that  the  committee  had  the  power,  under  the 
charter  of  the  city,  to  take  into  consideration  and  estimate  such  ben* 
efits  to  the  corporate  franchise  of  the  company,  and  that  the  com- 
pany are  liable  to  pay  the  same.  The  company  claim  that  the 
committee  had  no  such  power  and  that  they  are  not  liable  to  pay 
such  portion  of  the  sum  assessed  as  was  assessed  on  account  of  such 
benefits  to  their  franchise. 

"  And  the  question  was  submitted,  whether,  in  the  estimate  of 
damages  and  benefits,  the  franchise  of  the  railroad  company  was 
properly  a  subject  of  assessment. 

''Upon  these  facts  the  case  was  reserved  by  the  superior  court  for 
the  advice  of  this  court 

'^  The  case  was  argued  at  the  February  term,  1869,  by  0.  8,  Sey- 
mour  and  Sumner^  for  the  plaintiffs,  and  by  Beardsley  di  diildf 
for  the  defendants,  and  by  order  of  the  court  was  re-argued  at  the 
present  term." 

/.  Sumnevy  of  Massachusetts,  and  8.  B.  Sumner,  for  plaintiffa 

1.  The  assessment  is  made  under  the  right  of  eminent  domain. 
Vattel,  book  I,  ch.  20,  §  244 ;  Angell  on  High.,  §§  76,  77,  78 ;  1 
Redf.  on  Railw.,  §  63;  City  of  Chicago  y,  Boer,  42  JQL  311 ;  Appeal 
of  North  Beach  d  Mission  R.  E,  Co.,  32  Cal.  499 ;  CrosUy  v.  Hano- 
ver, 36  N.  H.  404 ;  Piscataqua  Bridge  v.  New  Hampshire  Bridge, 
7  id.  36 ;  Backus  v.  Lebanon,  11  id.  19 ;  City  of  Chicago  v.  Larnedy 
34  m.  203 ;  King  v.  Portland,  2  Oregon,  146. 

2.  The  legislature  may  delegate  the  right  of  eminent  domain.  2 
HiUiard  on  Real  Prop.  588 ;  Clark  v.  8ayhrook,  21  Conn.  324. 

3.  The  authority  to  take  property  under  rio^lit  of  eminent  doma^i^ 
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for  public  use,  is  an  inherent  right  1  Redf.  on  Railw.,  §  70,  note, 
and  cases  cited ;  Fiscataqua  Bridge  y.  New  Hampshire  Bridge^  7 
N.  H.  35 ;  Backus  v.  Lebanotiy  11  id.  19 ;  Varick  y.  Smithy  5  Paige, 
137. 

4.  The  exercise  of  this  right  is  no  interference  with  the  obliga- 
(lons  of  contracts  1  Redf.  on  Railw.,  §  69,  art  11 ;  Enfield  ToU 
Brieve  Co.  y.  Hartford  <6  New  Haven  R.  R.  Co^  17  Conn.  40,  454 ; 
Springfield  y.  Connecticut  River  R.  R.  Co,,  4  Gush.  63;  Central 
Bridge  Corporation  y.  City  of  Lowell,  4  Gray,  682. 

5.  The  sovereign  power  may  take  the  franchise  or  property  of  one 
corporation  and  apply  them  to  another.  20  Monthly  Law  Rep. 
486 ;  Angell  on  Highw.,  §  92 ;  Old  Colony  R.  R.  Co.  v.  County  of 
Plymouth,  14  Gray,  162 ;  diaries  River  Bridge  y.  Warren  Bridge, 
1 1  Pet  420 ;  Enfield  Bridge  Company  v.  Hartford  t£  New  Haven 
R.  R.  Co.,  supra;  West  River  Bridge  Co,  y.  Dix,  6  How.  507;  White 
River  Turnpike  Co.  y.  Vermont  Central  R.  R.  Co.,  21  Vt  590 ; 
Illinois  (i  Michigan  Canal  Co.  y.  Chicago  di  Rock  Island  R.  R.  Co., 

14  111.  314;  Seneca  Road  Co.  y.  Auburn  <t  Roclisster  R.  R.  Co.,  5 
Hill,  170;  3  Kinne's  Law  Comp.  320 ;  Armington  v.  Tovm  of  Barnet, 

15  Vt  745 ;  Springfield  y.  Connecticut  River  R.  R.  Co,,  4  CiLsh.  63 ; 
'?  Washb.  on  Real  Prop.  23. 

6.  Corporations  have  no  rights  superior  to  those  of  a  private  in- 
dividual. Remarks  of  Stores,  J.,  in  Bradley  v.  New  York  S  New 
Haven  R.  R.  Co.,  21  Conn.  306 ;  1  Redf.  on  Railw.,  §  70 ;  Armington 
V.  Town  of  Barnet,  15  Vt  745 ;  Fiscataqua  Bridge  Co.  v.  New 
Hampshire  Bridge  Co.,  7  N.  H.  67 ;  Backus  v.  Lebanon,  11  id.  23. 

7.  Charter,  §§  31-34.  The  respondent  corporation  is  a  citizen 
of  Bridgeport.  Angell  &  Ames  on  Corp.,  §§  439,  440,  441,  442 ; 
Albany  £  Schenectady  R.  R.  Co.  v.  Osborn,  12  Barb.  223. 

8.  The  land  of  the  company  was  subject  to  assessment  Appeal 
of  North  Beach  di  Mission  R.  R.  Co.,  32  Cal.  499 ;  City  of  Chicago 
V.  Boer,  41  HL  311;  People  v.  Mayor,  ete.,  of  Brooklyn,  4Comst  431, 
442 ;  Varick  v.  Smith,  5  Paige,  137 ;  Armington  v.  Barnet,  15  Vt 
747;  Northern,  etc.,  B.  R.  Co.  v.  Conelly,  10  Ohio  St  159;  Angell  & 
Ames  on  Corp.,  §  144. 

9.  The  fitct  that  the  company  is  exempt  from  ordinary  taxation 
does  not  exempt  it  from  the  assessment  or  apportionment  here 
made.  Angell  on  Highw.,  §  172 ;  Matter  of  Mayor,  etc.,  of  New 
York,  11  Johna  77;  Sharp  v.  Sjpeir,  4  HiU,  76;  Livingston  y. 
Mayor,  eic,  of  New  Tork,S  Wend.85, 101;  Patereony.  Socieiy,ete^  4 
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Zabr.  385;  Mayor,  etc,  of  BaUitnor$  y.  Oreen  Mount  Cemetery,  7 
Md.  517 ;  New  Fork  &  Erie  R  R.  Co.  y.  8abin,  26  Penn.  St  2^2; 
Oity  of  Chicago  y.  Lamed,  34  DL  203 ;  Meckaniaf  Bank  y.  DeboU,  1 
Ohio  St  591. 

10.  The  proceedings  of  the  dty  would  haye  been  inyalid  if  they 
had  omitted  the  defendants.  City  of  Chicago  y.  Boer,  41  IlL  811 ; 
Oity  of  Chicago  y.  Lamed,  34  id.  203. 

11.  It  can  make  no  difference  that  the  stock  of  the  railroad  oom<> 
pany  may  be  regarded  as  personal  estate.  1  Bed£  on  Bailw.,  §  81, 
note  8 ;  Cumberland,  etc.,  Railway  y.  Portland,  37  Me.  444. 

ieardsley  di  ClUld,  for  defendants,  cited  1  Bedfield  on  Bail- 
ways,  §  69 ;  Weston  y.  Foster,  7  Mete  299 ;  Owners  of  Ground, 
etc,  y.  Mayor,  etc,  of  Albany,  15  Wend.  374;  Matter  of  Albany 
Street,  11  id.  149 ;  Matter  of  William  <§  Anthony  Streets,  19  id. 
690,  691 ;  Inhabitants  of  Worcester  y.  Western  R.  R.  Co.,  4  Mete. 
564 ;  Inhabitants  of  Wayland  y.  County  Commission's  of  Middle^ 
sex,  4  Gray,  500 ;  Old  Colony  R.  R.  Co.  y.  County  of  Plymouth,  14  id, 
155;  State  y.  City  of  New  Brunswick,  30  N.  J.  395;  St^ 
Bank  of  Ohio  y.  Enoop,  16  How.  376 ;  Enfield  Toll  Bridge  Co.  y. 
Hartford  dt  New  Haven  R.  R.  Co.,  17  Conn.  40 ;  Clark  y.  Saybrook, 
21  id.  323 ;  Nicholson  y.  New  York  £  New  Haven  R.  R.  Co.,  22  id. 
88;  Nichols  y.  Bridgeport,  23  id.  207;  Judson  y.  Bridgeport,  25 
id.  429 ;  Trinity  College  v.  Hartford,  32  id.  452 ;  Palmer  Co.  y.  Per- 
rill,  17  Pick.  58;  People  y.  Mayor,  etc,  of  Brooklyn,  4  Comst. 
419 ;  Dorgan  y.  City  of  Boston,  12  Allen,  223 ;  Bangor  dt  Piscata- 
quis R.  R.  Co.  y.  Harris,  21  Me.  533;  Boston  £  Maine  R.  R. 
Co.  y.  County  of  Middlesex,^!  Allen,  324;  Boston  A  Lowell  R.  R. 
Co.  y.  Salem  &  Lowell  R.  R.  Co.,  2  Oray,  36 ;  Angell  on  Highways, 
§  415 ;  1  Bedfield  on  BaUways,  §  133 ;  2  id.,  §  228. 

BuTLEB,  J.  Before  entering  npon  a  consideration  of  the  princi- 
pal question  raised  in  this  case,  it  may  be  well  to  dispose  of  some 
incidental  claims  made  by  the  defendant  corporation. 

It  is  claimed  by  the  defendants  that,  by  the  act  of  1864  (B. 
S.  717,  §  46),  a  heayy  tax  is  imposed  upon  their  fhuichise,  pa}  able 
directly  to  the  State  treasury,  and  that  it  is  proyided  by  the  law 
which  imposes  that  tax  that  it  shall  be  in  lieu  of  all  other  taxes,  and 
that  therefore  the  assessment  in  question,  being  a  tax,  could  not  be  im« 
posed.    I  do  not  think  the  claim  well  founded. 
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The  exemption  referred  to  is  as  follows :  *^  And  this  sum  cr  tax 
Bhall  take  the  place  and  be  in  lieu  of  all  other  taxes  on  railroads  and 
horse  railroad  property  and  franchises  within  this  State/' 

It  has  never  been  claimed  by  the  city  of  Bridgeport,  or  by  any  of 
l].3  municipal  corporations  of  the  State,  that  they  had  power  to  tax 
nikoad  property  situated  within  their  limits,  or  the  franchise  of 
sny  raQroad  corporation,  as  such.  The  property  and  franchise  of 
the  defendant  corporation,  like  those  of  all  others  constituted  by 
ttie  laws  of  the  State,  is  represented  by  the  shares  of  capital  stock, 
and,  prior  to  the  passage  of  the  law  referred  to,  those  shares  were 
subject  to  taxation  by  the  State  and  municipal  corporations,  as  part 
of  the  personal  property  of  their  owners.  No  other  mode  of  taxing 
such  corporations  was  then  practiced.  In  a  great  public  exigency, 
when  the  State  was  greatly  in  need  of  money,  ifc  imposed  a  direct 
tax  upon  railroads  and  other  corporations,  exempting  them  from 
other  taxes  by  the  provision  relied  upon.  It  is  dear  that  by  that 
exemption  the  legislature  intended  to  exempt  the  shares  of  stock 
from  all  liability  to  taxation.  Did  they  intend  any  thing  more  ? 
I  think  not.  The  shares  of  stock  were  not  then  liable  to  assess- 
ments for  benefits  like  that  in  question,  nor  were  the  railroad  com- 
panies then  supposed  to  be  so  liable,  except  for  land  outside  of  their 
tracks  which  they  owned  in  fee ;  nor  were  those  companies  then 
subject  to  any  general  tax ;  and  if  such  an  assessment  is  a  tax 
as  claimed,  I  think  it  would  be  a  strained  construction  of  the  pro- 
viso to  assume  that  the  legislature  contemplated  the  exemption  of 
railroad  franchises  from  such  assessments. 

It  is  doubtless  true  that  such  an  assessment  of  benefits  is  an  ex- 
ercise of  the  taxing  power,  and,  in  a  .general  sense,  a  tax.  It  was 
80  regarded  by  this  court  in  Nichols  v.  Bridgeport,  23  Conn.  207,  to 
which  we  have  been  referred.  But  it  is  never  spoken  of  in  the 
charters  of  cities  and  boroughs,  or  in  the  general  law,  or  in  popular 
intercourse,  as  a  tax.  And  although  thus  strictly  and  in  a  general 
sense  a  tax,  it  is  one  of  a  peculiar  nature.  It  is  a  fo^Z  assessment  im- 
posed occasionally,  as  required,  upon  a  limited  class  of  persons  inter- 
ested in  a  local  improvement,  who  are  assumed  to  be  benefited  by 
the  improvement  to  the  extent  of  the  assessment ;  and  it  is  imposed 
and  collected  as  an  equivalent  for  that  benefit,  and  to  pay  for  the 
improvement.  It  has  consequently  never  been  regarded  as  a  tax,  or 
termed  such  in  legislative  proceedings,  in  our  public  or  private  laws, 
or  in  popalar  intercourse.    In  all  thesb  it  is  known  only  and  dis- 
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tdnctiyely  as  ''  an  assessment  for  benefits,''  and  it  cannot  safely  be 
presumed  that  the  legislature  had  such  assessments  in  oontempla^ 
tion  when  they  passed  the  act  of  1864. 

2.  It  appears  from  the  finding  that,  in  laying  out  the  highway  in 
question,  a  portion  of  the  land  taken  and  appropriated  by  the  rail- 
road company  for  its  use,  under  its  charter,  was  taken  and  appropri- 
ated as  part  of  the  highway  through  its  whole  extent.  It  does  not 
appear  that  it  was  necessary  to  take  it,  and  the  necessity  cannot  be 
presumed.  As  matter  of  fact,  outside  the  record,  we  aU  know  that 
it  was  not  Whether  or  not  it  was  so  taken  with  a  yiew  to  lay  a 
foundation  for  assessing  the  contemplated  benefits  upon  the  re- 
maining landy  or  the  remaining  interest  of  the  company  in  the  land, 
I  do  not  know,  nor  is  it  material  to  inquire.  I  am  satisfied  that 
such  an  assessment  could  not  be  made  upon  either,  and  that  if  such 
was  the  original  intention  it  was  wisely  abandoned. 

In  the  first  place,  it  is  questionable  whether  the  city  of  Bridge- 
port had  power  thus  to  take  the  land  appropriated  and  occupied  by 
the  raUroad  for  such  a  purpose.  The  city  of  Bridgeport  is  author- 
ized by  its  charter  to  lay  out  necessary  public  highways.  In  doing 
this  its  officers  act  under  authority  delegated  by  the  legislature  in 
geneial  terms,  and  in  the  exercise  of  that  power  the  officers  of 
the  city  perform  the  same  public  duty  and  have  substcmtially  the 
same  authority  within  their  territorial  limits  by  the  proyisions  of 
their  charter  that  the  officers  of  boroughs  and  towns  have  and  ex- 
ercise in  like  cases  and  no  more,  and  that  is,  an  authority  to  lay 
out  such  streets  and  highways  as  public  convenience  and  necessity 
may  require.  In  doing  that  they  may  take  and  appropriate  any 
property  which  has  not  been  before  subjected  to  the  eminent  domain 
of  the  State.  But  is  the  ribbon  of  land  which  the  legislature  in  the 
exercise  of  that  right  of  eminent  domain  have  authorized  this  rail- 
road company  to  take,  appropriate  and  hold  for  the  construction  of 
a  railroad,  subject  to  be  taken  from  them  in  whole  or  in  part,  and 
in  the  whole  if  in  part,  under  a  power  to  lay  out  highways  pre- 
viously given  in  general  terms,  by  the  authorities  of  every  town^ 
oitv  or  borough  between  New  Haven  and  the  western  line  of  the 
State,  and  appropriated  for  the  purposes  of  a  highway?  This 
question  has  not,  to  my  knowledge,  been  judicially  determiredy 
but  it  would  seem  upon  principle  that  it  must  be  answered  in  the 
negative. 

The  officers  of  towns  in  laying  out  highways  act  under  a  gen- 
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eral  authority,  and  those  of  the  plaintiff  city  had  a  si)ecial  but  not 
more  extenfiive  power.  The  railroad  company  act  under  and  possess 
a  special  and  exclusive  grant,  and  that  grant  is  a  conlracL  The  leg- 
idatnre  has  virtually  said  to  them :  "  We  give  you  the  privilege  of 
exercising  the  public  right  of  eminent  domain  over  that  ribbon  of 
.and,  to  the  extent  necessary  to  acquire,  possess  and  enjoy  an  ease- 
ment, and  such  exclvsive  control  as  inay  be  necessary  to  its  enjoys 
menij  in  consideration  that  you  will  erect,  maintain  and  operate  a 
railroad  upon  iU"  Did  they  intend  that  that  easement  should  be 
subject  to  be  taken  away  from  the  company,  in  whole  or  in  part,  by 
the  local  authorities  for  the  purpose  of  highways  ?  The  question 
in  this  aspect  is  one  of  presumed  intent,  and  I  think  from  the 
very  nature  of  the  case  the  legislature  cannot  be  presumed  to  have 
intended  to  make,  or  the  company  to  receive,  such  a  limited  and 
subordinate  grant. 

Undonbtedly  the  legislature  may  repeal  the  charter  of  the  defend- 
ants and  destroy  their  right  in  the  land,  for  they  have  reserved  the 
power  to  do  it.  And  so  they  may  authorize  another  company  to 
appropriate  its  property  and  its  franchise,  upon  making  just  com- 
pensation therefor,  and  may  authorize  a  city  to  assess  its  franchise 
for  benefits.  But  the  intention  to  do  so  must  be  clearly  and  un- 
equivocally expressed.  No  power  is  given  to  the  city  of  Bridgeport 
in  express  terms  to  take  the  interest  of  the  defendants  in  the  land. 
WhAtever  power  its  officers  have  is  given,  as  I  have  said,  in  general 
terms,  and  it  has  been  well  said  that  a  general  power,  thus  given, 
ought  not  to  be  construed  to  authorize  the  taking  of  land  already 
appropriated  to  a  highly-important  public  use.  Boston  Water 
Power  Co.  v.  Boston  <&  Worcester  R.  E.  Co.,  23  Pick.  397,  398.  In 
relation  to  the  laying  of  Iiighways  across  the  land  taken  for  rieiil- 
roads,  such  an  intention  may  well  be  presumed,  for  in  respect  to 
them,  in  our  growing  country,  a  necessity  must  be  anticipated, 
and  therefore  must  be  presumed  to  have  been  contemplated.  But 
with  respect  to  parallel  highways  no  such  necessity  can  exist,  for 
the  power  given  to  appropriate  the  adjoining  land  of  individual 
proprietors,  hoioever  occupied,  and  to  any  necessary  extent,  is  ample, 
and  therefore  as  to  parallel  highways  no  such  intent  can  be  pre- 
sumed. Moreover,  the  power  to  take  and  appropriate  even  parallel 
highways  is  given  to  this  and  other  railroads  by  charter,  and  in  the 
general  law.  If  so  taken,  can  the  officers  of  this  and  other  cities  dis- 
possess them  again  whenever  they  think  public  convenience  oi 
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necessity  require  it  ?  And  if  they  do,  cannot  the  railroad  company 
re-take  it?  Which  is  then  to  be  the  dominant  corporation  and 
ultimately  prevail  in  the  struggle  ?  The  solution  of  this  question  in 
my  mind  is,  that  when  the  railroad  company  have  appropriated  land 
under  their  grant  with  the  approbation  of  the  commissioners,  their 
right  was  intended  to  be  and  is  exclusive,  except  as  to  orossmgs, 
which  are  an  absolute  necessity.  '^The  grant  of  land  for  one 
public  use,"  says  Chief  Justice  Shaw,  *^  must  yield  to  another  fnor$ 
urgent "  (4  Cush.  63),  and  the  railroad  is  treated  by  the  legislature 
as  the  more  urgent  and  exclusive  use,  and  such  it  is  in  effect 

And  in  the  second  place,  the  railroad  company  have  a  qualified 
casement  or  right  in  the  land  for  a  specifie  um,  and  the  value  of 
their  right  or  easement  in  the  land  cannot  be  directly  and  substan- 
tially increased  by  the  existence  of  the  highway.  There  are  many 
cases  in  this  country  where  land  held  for  a  specific  use,  which  for 
that  reason  could  not  be  enhanced  in  value  by  the  laying  out  of  a 
highway,  has  been  holden  improperly  subjected  to  assessment  for 
benefits.  Such  was  the  case  of  Tlie  matter  of  Albany  street,  11 
Wend.  149,  where  a  highway  in  the  city  of  New  York  was  laid 
out  through  a  cemetery  holden  by  a  church  for  the  specific  purpose 
of  a  burying  ground  only,  and  benefits  were  assessed  upon  the 
remaining  land.  So  in  the  case  of  Hie  Ovmers  of  Orounds,  etCy  t. 
The  MayoTy  etc^  of  Albany,  15  Wend.  374,  where  lands  were  specifi- 
cally appropriated  to  and  used  by  a  water-works  company  for  a 
reservoir.  In  this  case  the  defendants  have  a  property  or  easement 
in  the  land,  for  a  specific  purpose  and  use,  and  that  property  or 
easement  cannot  be  enhanced  directly  and  substantially  in  value  by 
the  laying  out  and  construction  of  the  highway  upon  and  adjoin- 
ing jl. 

In  the  third  place,  the  city  has  not,  in  point  of  fact,  assessed  the 
benefits  in  question  upon  the  interest  of  the  company  in  the 
adjoining  land,  but  upon  their  entire  franchise,  on  the  distinct 
ground  that  the  corporate  franchise  would  be  benefited  and  its  value 
increased,  because  by  the  })ermanent  removal  and  prevention  of 
obstructions  to  vision  the  lines  of  sight  on  the  road  would  be 
extended  and  the  company  be  thereby  enabled  to  run  its  trains  at 
greater  speed,  with  less  liability  to  casualties  or  to  possible 
future  expense  of  maintaining  gates  or  fiagmen  at  crossings.  This 
is  the  sole  and  only  ground  upon  which  the  assessment  is  based, 
and  in  connection  with  it,  as  so  stated,  the  simple  and  single  quea- 
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tion  ifl  put  to  as,  '^  whether,  in  the  eBtiinate  of  damages  and  bene- 
fits, the  firanchise  of  said  railroad  corporation  is  properly  a  subject 
of  assessment"  We  come  then  to  a  consideration  of  the  question 
whether,  for  the  reasons  stated,  the  benefits  could  legally  be  assessed 
apon  the  franchise  of  the  company.  Upon  full  consideration  we 
are  satisfied  that  they  could  not  and  that  the  assessment  is  void. 

The  term  ''franchise''  has  sereral  significations  and  there  is 
some  confiision  in  its  use.  The  better  opinion,  deduced  from  the 
authorities,  seems  to  be  that  it  consists  of  the  entire  privileges 
embraced  in  and  constituting  the  grant  It  does  not  then  embrace 
the  property  acquired  by  the  exercise  of  the  franchise,  and  thid 
assessment  is  not  upon  any  property  of  the  company.  No  property 
capable  of  assignable  or  marketable  value  is  assessed,  but  the  assess- 
ment is  upon  the  grant  or  franchise  and  a  supposed  increase  of  its 
value  by  reason  of  the  fact  that  one  of  the  powers  conferred  can  be 
exercised  with  greater  facility  and  safety.  Perhaps  it  sufSciently 
appears  that  the  assessment  is  upon  the  corporation  as  the  posses- 
sors or  owners  of  the  franchise,  and  if  so,  one  of  the  defendants' 
objections  must  ML  The  appraisers  are  authorized  by  the  city 
charter  to  appraise  " benefits *' — "resulting" — "to  any  person**— 
from  "such  lay-out,"  and  that  language  certainly  authorized  the 
issessment  against  the  corporation,  if  otherwise  legal.  Assuming 
then  that  it  is  an  assessment  upon  the  company  grounded  on  a 
benefit  to  its  franchise,  is  it  legal  ? 

The  firanchise,  as  we  have  said,  has  no  assignable  or  marketable 
value,  and  an  increased  value  to  the  franchise  must  be  such  as  to 
increase  the  value  of  its  property  and  stock.  An  assessment  upon 
a  franchise  is  legal  if  grounded  on  a  direct  and  immediate  benefit 
which  is  of  that  character,  and  we  can  conceive  of  cases  where  the 
exercise  of  one  of  the  privileges  embraced  in  the  franchise  might  be 
80  directly  and  immediately  aided  as  to  increase  the  value  of  the 
stock  without  increasing  the  value  of  any  property. 

But  in  this  case  we  do  not  think  the  grounds  of  the  assessment  are 
of  that  character.  The  language  of  the  finding  is  very  general,  but  it 
is  obvious  that  the  benefits  on  which  the  assessment  is  grounded  con- 
sist of  an  assumed  contingent  avoidance  of  the  danger  of  casual- 
ties where  some  of  the  highways  of  the  city  cross  the  railroad,  or  the 
assumed  avoidance  of  expense  to  which  the  company  might  be  made 
liable.  The  extension  of  the  lines  of  sight  and  the  running  at 
greater  speed,  in  themselves,  confer  no  benefit    The  benefit  really 
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consists  iu  the  (x)use(|ueut  avoidance  of  danger  and  precantionarj 
ex|)cu8e.  We  are  satistied  that  an  assessment  cannot  be  legally 
grounded  on  such  assumed  benefits,  for  several  reasons. 

1.  There  can  be  no  pretense  that  the  highway,  as  such,  is  of  any 
benefit  whatever  to  the  defendants.  The  assumed  benefit  arises 
wholly  from  the  permanent  removal,  be/ore  constructing  the  high- 
way,  and  in  order  to  construct  it,  .of  certain  buildings  which  had 
obstructed  the  view  from  the  railroad  train  to  some  extent,  and  the 
company  have  and  can  have  no  beneficial  use  of  the  highway  nor 
any  benefit  from  it  except  the  incidental  one  of  preventing  the 
renewal  of  the  obstructions,  and  that  clearly  is  not  a  use  of  the 
highway. 

2.  The  speed  of  the  trains  is  subject  to  the  regulation  and  control 
of  the  general  railroad  commissioners  by  statute,  and  it  does  not 
appear,  nor  can  it  be  presumed,  that  the  commissioners  would 
authorize  the  company  to  run  their  trains  with  any  greater  speed 
across  the  streets  of  the  city  because  of  the  removal  of  those  build- 
ings and  the  extension  of  the  lines  of  sight,  and  so  far  forth  the 
assumed  benefit  is  not  certain  but  contingent 

3.  The  assumed  benefit,  so  far  as  it  is  grounded  on  the  ability  of 
the  company  to  run  their  trains  with  greater  speed  and  with  less 
danger  of  casualties  at  the  crossing,  is  not  an  exdudye,  special  priy- 
ilege,  but  an  incidental  benefit  enjoyed  by  every  member  of  the 
community  who  has  occasion  to  pass  the  crossings,  for  the  increased 
ability  of  every  such  person  to  avoid  the  trains,  by  reason  of  the 
extension  of  his  lines  of  sight,  is  the  same  as  that  of  the  ofiScers  on 
the  train  to  avoid  him.  Watchfulness  on  the  part  of  both  is  a  duty. 
There  is  therefore  no  reason  why  every  man  whose  business  takes 
him  over  the  railroad,  and  who,  by  reason  of  the  extension  of  his 
lines  of  sight,  can  cross  with  greater  safety,  should  not  be  assessed  for 
benefits  as  well  as  the  railroad  company. 

4.  The  real  grounds  on  which  this  assessment  is  based,  namely,  a 
less  liability  to  casualties  at  the  crossings  and  less  danger  of  being 
subjected  in  the  indefinite  future  to  the  expenses  of  gates  and  flag- 
men, are  not  direct  and  immediate,  but  contingent  and  remote.  No 
case  has  been  read  to  us  where  an  assessment  has  been  grounded  on 
such  benefits  and  sustained.  Such  an  assessment  was  attempted  in 
the  case  of  The  State  v.  Newark^  2  Dutch.  619,  and  holden  void. 
The  case  cited  from  the  32d  California,  on  which  the  plaintiffs  have 
very  much  relied,  was  the  case  of  a  horse-railroad.    The  assessment 
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was  grounded  ou  tlie  ownership  by  the  company  of  an  easement  in 
the  street,  and  the  idea  that  the  widening  of  the  street  would  increase 
the  number  of  passengers  in  the  defendants'  cars,  and  consequently 
their  business  and  profits.  The  court  sustained  the  assessment  very 
l^roperly  on  that  ground,  but  they  took  occasion  to  distinguish  the 
casefirom  the  case  of  The  State  t.  Newarhy  in  the  2d  of  Dutcher, 
because  in  the  latter  case  the  railroad  was  run  by  steam  without  stop- 
ping in  the  street,  and  no  benefit  to  its  business  or  from  increased 
value  of  its  stock  from  the  widening  of  the  street  could  be  pre- 
sumed. 

Oir  the  other  hand,  there  have  been  many  decisions  where  new 
highways  have  been  laid  across  railroads  and  the  railroad  company 
haye  claimed  damages  for  increased  liability  to  accidents  at  the  cross- 
ings or  increased  expense  of  ringing  the  bell,  or  for  liability  to  be 
ordered  by  the  commissioner  to  build  a  bridge  over  the  track  or  keep 
gates  or  flagmen.  All  such  claims  for  damages,  and  all  claims  that 
were  not  direct  and  immediate  burdens,  have  been  uniformly  holden 
too  contingent  and  remote  to  be  the  basis  of  an  assessment  for  dama- 
ges. The  same  principle  was  recognized  by  our  own  court  in  the 
case  of  Clark  v.  Saybraok,  21  Oonn.  323.  The  principle  is  applica- 
ble to  an  assessment  for  benefits  as  well  as  an  assessment  for  dama- 
ges, and  the  benefit  must  clearly  appear  to  be  direct,  immediate  and 
certain.    It  does  not  so  appear  in  this  case. 

For  these  reasons  we  are  of  the  opinion  that,  so  far  as  the  assess- 
ment in  question  upon  the  franchise  of  the  company  was  grounded 
on  the  assumed  benefits  expected  to  result  from  the  removal  of 
obstructions  and  the  extension  of  the  lines  of  vision  in  the  particu- 
lars named,  it  was  unauthorized  and  illegal ;  and  if  it  forms  an  undis- 
tingnishable  and  inseparable  part  of  the  whole  assessment  against 
the  defendants,  the  whole  assessment  is  void. 

The  superior  court  must  therefore  be  advised  to  render  judgment 
for  the  defendants. 

In  this  opinion  the  other  judges  ooncnrred. 
Vol.  IV.  — 10 
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BEAKDbL£Y    V.  HaLL. 

(35  Oonn.  STO. ) 

Partn&nhip  d&U — itatuie  of  UmikUiani — di$eharffew  bankmpieg — 8mnda§ 

law. 

In  an  action  against  H.  and  B..  maki^rs  of  a  partnership  promiaflor/  note,  it 
appeared  that  the  partnership  had  been  dlseolyed  soon  after  the  note  was 
made  The  defense  was,  that  the  claim  was  barred  by  the  statute  of  limi- 
tations, and  that  the  defendant  B.  had  received  his  discharge  in  bankruptcj 
under  the  United  States  law.  ffeld^  1.  That  the  admissions  and  acknowl- 
edgment of  the  note  by  B.  made  after  the  disHolutlon  of  the  partnership  but 
before  the  statute  of  limitations  had  taken  effect,  removed  the  bar  of  the 
statute  as  to  both  H.  and  B.  2.  That  evidence  of  an  admission  made  on  Sun- 
day of  a  part  payment  of  the  note  on  a  week  day  was  admissible.  8.  That, 
as  it  appeared  that  the  discharge  in  bankrupU^  had  been  obtained  by  fraud, 
it  was  no  bar  to  this  action,  notwithstanding  it  had  not  been  set  aside  in  » 
regular  proceeding  for  that  purpose. 

Action  on  a  promisBory  note. 

The  note  was  made  March  4,  ISSS,  by  the  defendants,  who  were 
then  partners,  under  the  name  of  Hall  &  Beardsley.  On  the  8th  of 
May,  1858,  the  partnership  was  dissolved.  The  defense  was,  that 
the  statute  of  limitations  had  run  against  the  claim,  and  that  Beard- 
sley had  received  his  discharge  in  bankruptcy.  As  to  the  former 
defense,  the  evidence  was  that  Beardsley  had  made  sundry  admis- 
sions and  acknowledgments  of  the  note,  and  had  paid  a  certain 
150  to  plaintiff,  on  the  note,  after  the  dissolution  of  the  partner- 
ship, which  the  court  construed  to  have  removed  the  bar  of  the 
statute  as  to  both  Beardsley  and  Hall.  Some  of  the  admissions  were 
made  on  Sunday  between  sunrise  and  sunset,  and  defendants  ques- 
tioned the  admissibility  of  the  evidence  of  such  admissions,  because 
they  could  not  bind  defendants  legally  if  made  on  that  day.  As  to 
the  latter  defense,  that  of  the  discharge  in  bankruptcy,  evidence  was 
adduced  to  show  that  Beardsley  when  in  contemplation  of  bankruptcy 
and  just  before  the  commencement  of  this  suit,  and  a  short  time 
before  filing  his  petition  in  bankruptcy,  had  made  a  conveyance  of 
real  estate  to  his  wife,  without  consideration,  through  a  third  per- 
son. The  plaintiff  insisted  that  the  discharge  la  bankruptcy  waa 
fraudulent  and  did  not  affect  the  present  case,  and  the  court  so 
charged. 


OCTOBEE  TEEM,  1869.  75 

Beardfllej  v.  Hall. 

The  verdict  was  against  both  defendaats,  and  they  moved  for  a 
new  trial 

Sanfordy  with  whom  was  Slade^  for  the  motion,  cited  3  Kent's 
Oomm.  56 ;  Parsona  on  Part  187  and  note,  192  and  note ;  Story 
on  Paiiv.,  §§  323,  324  and  note ;  BM  v.  Morrison,  1  Peters,  351 ;  8 
Parsons  on  Gont  (5th  ed.)  70,  80,  84;  Hockley  v.  Fairick,  3 
Johns.  537;  Baker  v.  StacJ^Uy  9  Oow.  420;  Van  Keuren  v. 
Pamielee,  2  Gomst  523 ;  RooeeveU  v.  Marks,  6  Johns.  Gh.  269, 
291 ;  Walden  v.  Sherburne,  15  Johns.  409,  424 ;  Hathaway  v.  Has- 
ken,  9  Pick.  42 ;  1  Swift's  System,  367 ;  Fbx  v.  Abel,  2  Gonn.  541 ; 
Carpenter  v.  Orane,  1  Eoot,  98 ;  Mumford  v.  Buel,  id.  145 ;  Finn 
V.  Donahue,  35  Conn.  216 ;  1  GreenL  Ev.  (Eedf.  ed.)  §§  523,  528, 
546;  James  on  Bankr.  135,  137;  Beach  v.  Miller,  15  La. 
Ann.  601 ;  2  Am.  Lead.  Gas.  790 ;  Bush  v.  Sheldon,  1  Day,  170 ; 
Bostwick  V.  Lewis,  2  id.  447 ;  Peck  v.  Woodhridge,  3  id.  30;  James 
on  Bankr.  135. 

0.  W.  Warner,  with  whom  was  Loomis,  contra. 

Park,  J.  The  qiiestion,  whether  the  admission  by  one  partner  of 
a  partnership  debt,  after  the  dissolution  of  the  partnership,  but 
before  the  statute  of  limitations  has  inin  against  the  claim,  may  be 
sufficient  to  remove  the  bar  of  the  statute  of  limitations  as  to  all  of 
the  partners,  has  been  so  recently  before  this  court  and  decided  in 
the  affirmative,  that  it  is  unnecessary  to  consider  the  question  in  this 
case,  for  it  must  be  regarded  as  settled.  Bissell  v.  Adams,  35 
Cuun.  299. 

It  is  further  claimed  by  the  defendants  that  the  court  erred  m 
charging  the  jury  that  the  admission  of  the  defendant  Beardsley, 
made  on  the  Sabbath  day,  between  the  rising  and  the  setting  of 
the  sun,  that  the  sum  of  150.00  that  he  had  previously  let  the 
plaintiff  have  was  paid  in  part  satisfaction  of  the  note,  was  proper 
evidence  to  prove  the  fact  of  partial  payment.  If  the  payment  had 
been  made  on  the  Sabbath  day,  perhaps  the  transaction  would  not 
have  been  sufficient  to  remove  the  bar  of  the  statute,  according  to 
tlie  authority  of  the  late  case  of  Finn  v.  Donahue,  35  Gonn.  216 ; 
and  perhaps  it  may  be  questionable  whether  an  acknowledgment  or 
new  promise  made  on  the  Lord's  day  would  be  sufficient  for  the 
purpose;  although  the  supreme  court  of  the  State  of  Maryland^ 
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in  the  recent  case  of  TTunnas  v.  Huntery  in  the  29th  of  Maryland 
Reports,. held  ''that  the  code  of  public  acts  of  that  State  did  not 
prevent  an  acknowledgment  or  new  promise  made  on  Sunday  from 
being  used  in  evidence  for  the  purpose  of  removing  the  bar  of  the 
statute  of  limitations.''  But,  however  this  may  be,  we  are  clearly  of 
the  opinion  that  the  mere  acknowledgment  on  the  Lord's  day  that 
a  sum  of  money  that  had  been  previously  paid  to  the  plaintiff  was 
paid  in  part  satisfaction  of  the  note,  was  proper  evidence  to  be 
received  as  tending  to  show  that  it  was  so  paid.  If  the  money  had 
been  so  paid  it  was  a  transaction  of  past  occurrence.  The 
acknowledgment  did  not  apply  the  money  to  the  note ;  it  merely 
furnished  evidence  that  it  had  been  applied.  Neither  did  the 
admission  itself  tend  to  remove  the  bar  of  the  statute.  The  bar 
had,  in  fact,  been  removed  by  the  partial  payment  of  the  note,  and 
the  effort  of  the  plaintiff  was  simply  to  prove  it  by  the  acknowledg- 
ment We  think  the  mere  telling  the  truth  upon  the  Sabbath  day 
in  relation  to  a  matter  like  this,  is  not  transacting  secular  business 
within  the  meaning  of  the  statute. 

The  defendants  further  claim  that  the  court  erred  in  charging  the 
jury  that,  if  the  defendant  Beardsley  obtained  his  certificate  of  dis- 
charge  in  bankruptcy  by  fraud,  his  discharge  could  have  no  effect 
in  the  case.  The  29th  section  of  the  bankrupt  act  of  the  United 
States  declares  that  no  discharge  shall  be  granted,  or  if  granted 
shall  be  valid,  if  the  bankrupt,  among  other  things,  has  made  any 
transfer  of  his  property  in  contemplation  of  becoming  a  bankrupt, 
for  the  purpose  of  preventing  the  property  from  going  into  the 
hands  of  the  assignee,  or  of  being  distributed  under  the  act  in  sat- 
isfaction of  his  debts. 

The  question  made  in  this  part  of  the  case  is,  whether  the  plain- 
tiff, in  a  case  like  this,  can  show  that  the  defendant  made  a  convey- 
ance of  his  property  which  the  bankrupt  act  denominates  a  fraud, 
in  order  to  invalidate  the  discharge  offered  in  evidence  by  the 
defendants.  The  claim  on  the  pai*t  of  the  defendants  is,  that  the 
discharge  can  be  rendered  invalid  only  by  a  direct  proceeding 
orought  for  the  purpose,  and  cannot  be  attacked  collaterally.  But 
it  should  be  remembered  that  the  parties  interested  in  the  discharge 
were  before  the  court,  and  the  question  was,  not  whether  it  was 
defective  in  some  particular,  but  whether  it  was  not  wholly  void, 
vrhelher  it  ever  had  any  validity  whatever.  The  act  declares  such 
discharge  void  if  the  bankrupt  had  made  a  conveyance  of  his  prop- 
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ertj  with  a  view  to  bankruptcy*  If  he  did,  he  never  had  a  dis- 
charge in  contemplation  of  the  law. 

Surely  if  a  party  attempts  to  interpose  a  Yoid  proceeding  as  a 
good  and  yalid  one,  he  must  expect  it  to  be  called  in  question  and 
the  proceeding  made  to  appear  in  its  true  character.  If  this  diB« 
oliarge  was  void  the  defendant  knew  it.  He  was  guilty  of  a  fraud 
on  the  United  States  court  in  obtaining  it^  and  committed  another 
on  the  court  below  in  offering  it  in  evidence. 

It  does  not  follow  because  the  act  provides  a  mode  whereby  the 
discharge  may  be  set  aside  that  its  invalidity  cannot  be  shown  in 
any  other  way.  The  mode  prescribed  annuls  the  discharge,  so  that 
it  cannot  be  pleaded  afterward,  and  that,  perhaps,  is  the  only  mode 
by  which  it  can  be  done ;  but  in  the  case  at  bar  the  discharge  is  not 
affected  beyond  the  present  suit 

A  new  trial  is  not  advised. 

In  this  opinion  the  other  judges  cononrred« 
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(85  Conn.  287.) 
Chmmon  earrier — eommutoHon  ticket — ejection  of  ptueenger, 

U.  puTchaaed  of  a  railroad  company  a  oommutation  ticket  that  entitled  him  to 
ride  upon  their  road  a  certain  time  upon  certain  conditions;  one  of  the 
oonditiona  was  that  the  ticket  shoald  be  shown  to  the  conductor  on  every 
trip  the  holder  might  make,  and  in  case  it  shoald  not  be  shown  when 
requested  by  the  conductor,  regular  fare  for  that  trip  should  be  paid.  On 
one  occasion  D.  by  mistake  left  his  ticket  at  home  and,  when  it  was  called 
for  by  the  conductor,  he  stated  that  he  had  forgotten  it  and  refused  to  pay 
the  regular  fare,  whereupon  he  was  ejected  from  the  train  at  the  next  sta- 
tion.   HM,  that  D.  could  not  recover  of  the  company. 

Amigablb  submission  upon  an  agreed  statement  of  fiusts  which 
are  sabstantially  set  forth  in  the  opinion.  The  ease  was  reserved 
for  the  consideration  of  this  court 

BsonZslfly  dk  AmnMr,  for  plaintilL 

OkOd  S  Bamdtt  for  defendants^ 
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Pabe»  J.  The  plaintiff  purchased  of  the  defendants  a  commnta- 
tion  ticket  that  entitled  him  to  ride  upon  their  road  a  certain  length 
of  time,  upon  certain  conditions. 

One  of  the  conditions  was  that  the  ticket  should  be  shown  to  the 
conductor  on  eyerj  trip  the  plaintiff  might  make,  and,  in  caae  it 
should  not  be  shown  when  requested  by  the  conductor,  that  regular 
fare  for  that  trip  should  be  paid.  On  the  occasion  complained  of 
the  plaintiff,  by  mistake,  left  his  ticket  at  home,  and  consequently 
was  unable  to  show  it  to  the  conductor  when  requested  to  do  so. 

The  conductor  knew  that  he  had  purchased  a  commutation  ticket 
of  the  defendants,  but,  acting  in  accordance  with  the  terms  of  the 
contract  and  the  instructions  of  the  defendants,  demanded  of  the 
plaintiff  regular  fare  for  the  trip.  The  plaintiff  insisted  upon  the 
right  to  ride  in  the  cars  upon  his  ticket  without  producing  it,  and, 
after  informing  the  conductor  that  he  had  inadvertently  left  his 
ticket  at  home,  reftised  to  pay  the  fare  for  the  trip,  and  was  there- 
fore ejected  from  the  train  at  the  next  station. 

These  are  the  main  facts  of  the  case,  and  it  is  difiScult  to  see 
what  claim  they  establish  against  the  defendants.  It  seems  to  be 
conceded  that  the  plaintiff  was  liable  to  pay  the  regular  &re  for  the 
trip,  and  his  refusal  to  pay  gave  the  defendants  a  right  of  action 
against  him  for  the  amount  of  the  fare ;  but  the  claim  is,  that  the 
defendants  had  no  right  to  eject  the  plaintiff  from  the  train. 

If  the  plaintiff  had  no  right  to  ride  in  the  cars  on  his  commuta- 
'tion  ticket,  then  it  follows  that  the  purchase  of  the  ticket,  and  the 
facts  that  are  stated  concerning  it,  have  nothing  to  do  with  the  case 
further  than  to  show  that  the  plaintiff  believed  he  had  a  right  to 
his  passage  by  his  ticket,  and  that  his  refusal  to  pay  the  regular  fare 
was  in  consequence  of  such  belief. 

The  question  then  is,  had  the  defendants  the  right  to  eject  the 
plaintiff  from  the  train  ? 

They  had  a  regulation  to  that  effect  in  cases  like  the  present  one, 
and  the  plaintiff  was  ejected  in  accordance  therewith. 

Was  the  regulation  reasonable  ?  It  is  difficult  to  see  how  this 
case  can  be  distinguished  from  that  of  a  common  passenger,  where 
a  regulation  requiring  this  ejection  from  a  train  should  he  reftise  to 
pay  the  regular  fare  has  been  held  to  be  reasonable.  Htbbard  v.  New 
York  &  Erie  R.  B.  Co^  15  N.  Y.  455.  The  same  principle  was 
recognized  in  Crocker  v.  New  London^  WilUfnaniie  A  Palmer  R.  R 
Co^  24  Conn.  249. 
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It  is  easy  to  see  that  the  conductors  of  trains  on  a  railroad 
cannot  be  expected  to  remember  the  length  of  time  a  commutation 
ticket  has  to  run  in  each  particular  case,  although  it  may  have  been 
n^peatedly  shown  to  them ;  and,  therefore,  if  railroad  companies  are 
bocnd  to  trust  to  the  declarations  of  commuters,  that  the  time  has 
not  expired,  they  are  in  danger  of  being  defrauded  in  many  cases. 
If  it  be  said  that  a  right  of  action  is  sufficient  security,  it  should  be 
obsenred  that  much  vexation  and  expense  attended  the  right  where 
the  demand  is  small  and  cases  are  numerous;  so  much  so  that  the 
yalue  of  the  right  is  greatly  impaired  even  in  cases  where  parties  are 
able  to  respond  in  damages. 

The  only  ground  that  has  been  suggested  why  a  distinction  should 
be  made  between  the  case  of  a  commuter  and  that  of  a  common 
passenger,  is,  that  commuters  must  be  supposed  to  be  able  to  respond 
in  damages  to  the  amount  of  the  fare  of  a  single  trip  upon  the  road, 
and  that  they  generally  reside  in  the  vicinity  of  the  road,  and,  conse- 
quently, process  can  be  easily  served  upon  them.  But  the  same 
might  be  said  of  a  large  class  of  common  passengers,  and  no  such 
distinction  is  made  in  relation  to  them.  And  on  the  occasion  com- 
plained of,  the  plaintiff  was  nothing  more  than  a  common  passen- 
ger. By  the  terms  of  his  contract  he  agreed  to  pay  the  regular  fare 
for  Ihe  Mp,  whenever  his  commutation  ticket  should  not  be  produced. 
It  was  not  produced  and  consequently  the  ticket  did  not  apply 
to  the  trip  any  more  than  it  would  if  the  trip  had  been  specially 
exempted  from  its  operation.  The  plaintiff  was  therefore  nothing 
more  than  a  common  passenger. 

We  therefore  advise  the  superior  court  to  render  judgment  foi 
the  defendants. 

In  this  opinion  the  other  judges  concurred. 
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BwMng  eorponOion  —  efni  of  appoifUm&rU  qf  reeeher  —  retpan$ibiUt§  for 

acU  qf  eathiar. 

Where  a  national  bank  faile  and  the  United  States  comptroller  of  the  cur- 
rency, proceeding  under  eectionB  46  to  (K)  of  the  currency  act,  finds  It  to  be  in 
default,  dedares  the  bonds  deposited  with  the  government  to  secure  the 
circulation  forfeited,  and  appoints  a  receiver,  such  proceedings  do  not  dis- 
solve the  corporation  to  such  an  extent  as  to  bar  an  action  against  it  by  a 
creditor  to  test  the  validity  of  a  claim  disallowed  by  the  receiver. 

Where  the  cashier  of  a  bank  in  the  ordinary  business  of  receiving  paper  for 
collection  commits  a  fraud  on  his  bank  in  not  entering  the  paper  received 
on  the  books,  and  in  retaining  it  without  collection,  protest  or  notice,  the 
bank  is  responsible  for  any  loss  that  may  occur  in  consequence. 

Action  in  assumpsit  for  money  had  and  received.  The  £EK$ts  are 
briefly  as  follows :  The  defendant  bank  failed  in  1868,  and  the  XJnifced 
States  comptroller,  in  pursuance  of  sections  46  to  50  of  the 
currency  act,  found  it  to  be  in  default,  declared  the  bonds  deposited 
with  the  government  to  secure  the  circulation  forfeited,  and  pro- 
cared  the  appointment  of  a  receiver.  The  plaintiff  bank  presented 
its  claims  to  the  receiver,  and,  upon  their  being  disallowed,  the 
plaintiff  bank  brought  this  suit  to  determine  their  validity.  The 
suit  was  defended  under  the  direction  of  the  comptroller,  in  the 
name  of  the  defendant  bank,  for  the  benefit  of  the  stockholders  and 
creditors.  At  the  trial,  it  appeared  that  plaintiff's  claims  were  for 
notes,  drafts  and  checks  sent  by  them  to  the  cashier  of  the  defend- 
ant bank  for  collection,  which  notes,  drafts  and  checks  the  plain- 
tiff bank  had  taken  for  collection,  and  had  paid  the  full  amount 
thereon  to  other  banks  and  individuals  from  whom  they  were 
received;  that,  in  1865,  there  was  due  the  plaintiff  bank  on  this 
account  a  balance  of  over  125,000,  to  provide  for  the  payment  of 
which,  the  cashier  Judd,  of  defendant  bank,  sent  plaintiff  sundry 
drafts  on  third  persons  indorsed  by  him,  and  that  more  than  $7,000 
of  the  amount  of  these  drafts  coiQd  not  be  collected  and  remained 
unpaid.  It  appeared  further  that  the  balance  of  125,000  was  made 
up  of  notes,  drafts  and  checks  of  one  Seeley,  sent  by  the  plaintiff 
bank  for  collection,  and  that,  by  collusion  of  Seeley  with  defend- 
ant's cashier,  they  were  not  entered  on  the  books  of  the  defendant 
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bank,  nor  bronght  to  their  knowledge;  alao,  that  the  drafts  sent  in 
pspnent  of  said  balanoe  were  ftimished  by  Seeley  in  oollosion  with 
defendant's  cashier,  and  were  never  the  properly  of  defendant  bank. 
After  the  balanoe  of  1865  was  stmok  and  thns  partially  settled  by 
defmdanfs  cashier,  mnoh  the  same  oonrse  of  business  was  pursued 
between  the  two  banks  until  the  plaintiff  bank's  olaim  amounted,  in 
1868,  to  oyer  157,000.  Defendant's  cashier  had  continued  to  con- 
spire with  Sedey  to  permit  his  paper  to  accumulate  in  the  bank 
unpaid,  to  retain  the  plaintiff  bank's  paper  sent  for  collection,  with- 
out an  effort  to  collect  it,  and  without  protest  or  notice  of  retention. 
BrideQoe  was  given  of  certain  by-laws  of  the  defendant  bank,  to  the 
effect  that  the  cashier  was  responsible  for  all  moneys,  funds,  valu- 
ables, etc.,  of  the  bank,  and  should  give  security  therefor ;  also,  of 
certain  internal  regulations  between  the  directors  and  the  cashier, 
which  are  immaterial  to  the  case.  The  case  was  reserved  for  the 
advice  of  this  court 

0.  8.  Seymour  and  Tayhry  with  whom  was  Sanford^  for 
plaintiffs. 

C.  B.  Ooodrieh  of  Massachusetts,  and  Averitt,  with  whom  was 
9r»wiier,  for  defendants. 

BuTLBB,  J.  This  case  comes  before  us  on  a  finding  of  fStcts  by 
the  court  below,  and  a  reservation  of  the  questions  arising  thereon 
for  our  advice,  pursuant  to  the  provisionB  of  our  statute. 

The  first  question  reserved  is,  whether  the  case  ought  to  be  die--, 
missed  for  the  want  of  jurisdiction. 

It  appears  firom  the  &cts  found  that  prior  to  the  commencement 
of  this  suit  the  defendant  bank  had  fUled  to  redeem  its  notes,  anu 
that  the  comptroller  of  the  currency,  proceeding  in  accordance 
with  sections  46  to  50  of  the  currency  act,  had  found  it  to  be  in 
de&ult,  had  declared  the  bonds  deposited  with  the  government  to 
secure  the  circulation  forfeited,  had  appointed  a  receiver  who  had 
taken  possession  of  its  assets,  and  that  its  affiurs  were  being  wound  up. 
It  fiirther  appears  that  the  plaintiff  bank  presented  its  claims  to  the 
receiver,  who  denied  their  validity  and  disallowed  them,  and  there- 
upon the  plaintiflb  brought  suit  to  determine  their  validity.  The 
SQit  is  defended  by  the  receiver,  by  direction  of  the  comptroller  of 
flie  tieasuiy,  in  the  name  of  the  defendants,  for  the  benefit  of  the 
stockholders  and  creditors.    They  set  up  in  their  notice,  and  urge 
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in  aigomenty  a  want  of  jtuisdiction  in  the  ooart,  beoanae  the  pro- 
ceedings of  the  comptroller  in  the  premises,  porsoant  to  seotiona 
46  to  50,  produced  a  forfeitore  of  the  franchises  and  a  dissolution 
of  the  defendant  corporation,  and  therefore  no  suit  can  lie  against 
it,  even  to  determine  the  validity  of  a  demand  by  a  creditor.  We 
think  that  this  claim  is  opposed  to  the  well-settled  principles  an%1 
analogies  of  the  common  law,  without  support  in  any  of  the  pro- 
mions  of  the  act  and  contrary  to  its  express  provisions. 

1.  By  the  principles  of  the  common  law  an  absolute  and  un- 
qaalified  dissolution  of  a  corporation  by  a  decree  of  forfeiture  or 
legislative  repeal,  extinguishes  all  debts  due  to  or  from  it,  and  puts 
an  end  to  all  its  rights  of  action  and  property,  and  it  can  no  longer 
sue  or  be  sued  or  do  any  lawful  act  To  prevent  a  harsh  operation 
of  this  rule,  it  is  also  a  well-settled  principle  that  a  dissolution  by 
forfeiture  can  only  be  effected  by  judicial  proceedings  against  the 
corporation  taken  for  that  purpose,  a  hearing,  or  an  opportunity  for 
a  hearing  had,  and  a  judgment  of  forfeiture  rendered  thereon.  For 
the  protection  of  creditors  it  is  also  a  well-settled  rule  that  a  dis- 
solution of  a  corporation  by  winding  up,  or  other  act  of  its  stock- 
holders, or  by  limitation,  or  in  any  mode  except  legislative  repeal  or 
judicial  decree,  does  not  affect  the  rights  of  creditors;  and  that  as 
to  them,  and  their  right  to  enforce  their  claims,  or  determine  their 
\alidity,  by  suit  or  otherwise,  the  corporation  will  be  deemed  to  con- 
tinue in  existence. 

With  these  principles  in  mind  we  listened  attentively  during  the 
argument  of  counsel,  and  have  since  carefriUy  examined  their 
extended  brief,  to  discover  the  modus  operandi  by  which  the  absolute 
dissolution  claimed  was  or  could  be  affected  by  the  winding  up  pro- 
ceedings pursued  in  this  case.  On  this  vital  point  of  the  claim  their 
ideas  do  not  seem  to  be  clear  or  consistent.  In  the  opening  para- 
graph of  the  brief  it  is  said :  ^^  Its  franchises  and  every  corporate 
capacity  had  been  taken  away.''  How  taken,  is  not  there  stated. 
In  the  next  paragraph  it  is  said  that  "  the  refusal  to  redeem  its  bitU 
constituted  a  forfeiture  of  its  franchises^  which,  acted  upon  by  the 
comptroller,  produced  a  dissolution  of  the  corporation.''  The  action 
of  the  comptroller  was  confined  to  the  winding  up  prescribed  in 
sections  46  to  50,  commencing  with  the  appointment  of  an 
agent  to  examine  into  the  default,  and  will  end  with  tbe  final  older 
for  the  distribution  of  assets.  At  what  particular  point  of  time  in 
his  proceedings,  and  by  what  particular  04^  the  dissolution  was 
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prodnoed  is  not  stated,  and  cannot  be  surmised.  In  another  place 
it  is  said:  ^The  action  of  the  comptroller  under  sections  46 
to  50j  unless  he  is  enjoined  by  a  district,  circuit  or  territorial  court 
of  the  United  States,  operates  to  divest  the  association  of  every  cor* 
porate  franchise  or  capacity  which  it  originally  possessed,  including 
suits  by  and  against  it;  it  divests  the  corporation  of  its  assets  by 
transfer  to  the  receiver  for  the  use  of  creditors  after  satisfying  the 
United  States  to  the  extent  of  its  claims  proved  to  the  satis&ction 
of  the  comptroller,  and  a  distribution  of  any  surplus  to  the  share- 
holders and  their  representatives,  and  not  to  the  corporation.  The 
result  of  these  provisions  is  a  dissolution  of  the  corporation.  They 
are  as  effectual  for  this  purpose  as  an  express  declaration  that  there- 
upon the  corporation  should  be  dissolved."  From  this  quotation  it 
would  seem  to  be  the  idea  of  the  counsel  that  dissolution  was  the 
result  of  completed  action  by  the  comptroller,  which  has  not  been 
had  in  this  case.  In  conformity  to  this  claim,  it  is  said  in  another 
place :  '^  These  sections  authorize  the  comptroller  under  certain 
circumstances  to  close  up  the  business  of  an  association,  which 
winding  up,  closing  up,  involves  a  dissolution  of  the  corporation.'* 
That  the  winding  up  of  the  affairs  of  a  corporation  produces  ^o^^t- 
r^iUy  the  death  of  it,  may  be  conceded;  but  it  is  not  that  absolute 
and  technical  dissolution  which  the  law  recognizes  as  extinguishing 
all  its  rights  and  its  existence,  so  that  it  cannot  be  sued  by  a  cred- 
itor. In  another  place  the  idea  is  advanced  that  the  association  and 
its  assets  are  ^'  seized  hj  the  comptroller,"  which  seems  to  imply  that 
the  firanchise  is  taken  by  him,  and  in  still  another  place  '^  that  a 
corporation  cannot  exist  which  has  been  legally  divested  of  every 
corporate  franchise,  and  of  every  asset,  by  the  transfer  thereof  to 
another,  in  pursuance  of  the  statute  under  which  it  was  incorpor- 
ated." This  idea  of  the  transfer  of  the  franchise  to  the  receiver  with 
the  assets  is  an  intelligible  one,  and  would,  doubtless,  put  an  end  to 
the  corporation  as  an  implied  legislative  repeal  if  clearly  authorized; 
but  there  is  nothing  in  the  act  which  justifies  that  claim.  It  is 
doubtful  even  whether  the  receiver  has  a  legal  title  to  the  assets,  for 
he  cannot  dispose  of  them  without  an  order  from  a  federal  court, 
and  the  avails  are  to  be  paid  immediately  to  the  treasurer  of  the 
United  States.  But,  however  that  may  be,  the  act  merely  directs 
him  to  take  possession  of  the  assets^  and  the  franchise  of  the  cor- 
poration is  not  included  in  that  term.  We  are  unable  to  discover, 
therefore,  from  any  thing  that  has  been  urged,  by  what  mode  of 
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operation  known  in  the  law  the  prooeedings  in  qnettion  can  prodnoe 
that  abflolnte  and  technical  dinolntion  of  a  corporation  which  ii 
produced  by  a  judgment  of  forfeiture  or  by  a  legidative  repeal,  and 
bars  a  suit  by  a  creditor. 

2.  ThiB  dbdm  of  the  defendants  finds  no  support  in  any  of  the 
proTisions  of  the  act 

There  are  three  special  cases  in  which  the  comptroller  is  author* 
ised  to  appoint  a  receiver  and  wind  up  the  afBurs  of  associations  for 
defaults  of  duty,  and  one  authorizing  him  to  compel  an  institution 
to  wind  up  its  aflEedrs,  besides  the  provision  in  question.  The  first 
is  found  in  section  12,  and  relates  to  a  deficiency  in  the  surplus. 
The  second  is  in  section  15,  and  relates  to  a  deficiency  of  capitaL 
The  third  is  in  the  dlst  section,  and  relates  to  the  keeping  up 
of  the  required  reserve.  The  fourth  is  in  section  82,  and 
relates  to  a  fiulure  to  name  and  keep  a  place  of  redemption.  These 
are  all  cases  of  default  merely.  In  no  one  of  them,  nor  in  that  relat- 
ing to  a  redemption  of  the  bills,  nor  anywhere  in  the  act,  is  there 
the  slightest  intimation  that  these  defaults  shall  be  considered  causes 
of  forfeiture  and  eflTect  a  dissolution. 

The  fudamental  and  essential  principles  of  the  common  law  aL.u« 
ded  to  were  well  understood  by  the  then  secretary  of  the  treasury 
and  the  jurists  upon  the  committees  of  congress  who  assisted  in 
firaming  the  act,  and  they  are  recognized  upon  its  face.  The  act 
was  a  most  important  and  &r-reaching  one.  It  was  intended  to 
provide  a  substitute  system  of  banking  and  currency  for  the  whole 
country,  and  a  new  substitute  body  of  banking  associations^  all 
of  which  were  to  become  connected  and  blended  in  the  most  inti- 
mate manner  with  all  its  business  operations  and  trade.  They 
did  not  intend  to  leave  any  thing  to  implication,  and  the  act  is 
remarkably  clear  and  specific  in  all  its  provisions,  and  it  is  quite  too 
much  to  ask  that  we  should  hold  that  they  intended  that  the 
winding  up  of  the  affiurs  of  a  corporation  by  the  intervention  of  a 
receiver  should  operate  to  produce  a  dissolution  per  m,  with  all  the 
consequences  attending  a  dissolution  by  judgment  of  forfeiture.  If 
such  had  been  their  intention  they  would  undoubtedly  have 
expressed  it 

3.  And  that  such  was  not  their  intention  dearly  appears  tnm 
express  provisions  in  the  act 

It  has  ever  been  the  policy  of  the  people  of  this  country  to  aflbrd 
to  every  man  ftill  and  ample  opportunity  for  the  determination  and 


FBBBUABY  TEBM,  1870.  85 

PdiquloquA  Bank  t.  Bethel  Buik. 

oifoiroeiiient  of  all  his  personal  rights,  and  rights  of  action  and  of 
properiy.  This  policy  is  recognized  in  every  State  constitntion,  and 
in  the  serenth  amendment  of  the  constitntion  of  the  United  States. 
Important  rights  are  never,  except  in  cases  of  special  necessity, 
sahmitted  to  the  conclusive  decision  of  one  man,  or  of  a  board  of 
men,  without  a  right  of  appeal  to  some  judicial  tribunal,  or  other 
opportnnity  to  review  the  decision.  It  would  therefore  have  been 
extraordinary  indeed*  if  in  framing  and  adopting  so  important  a 
measure,  the  power  of  conclusively  determining  the  rights  of  cred- 
itors against  insolvent  associations,  whatever  their  intricacy  or 
amount^  should  have  been  given  to  a  single  officer  of  the  govern- 
ment who,  under  our  system,  is  quite  as  likely  to  be  a  mere  poli- 
tician as  a  jurist,  without  any  remedy  against  interest,  relationship, 
bias  or  caprice.  On  looking  at  the  act  we  find,  as  might  have  been 
expected,  that  such  power  is  not  given  to  the  comptroller,  as 
has  been  claimed  in  the  argument  He  is  authorized  to  give 
notice  to  all  persons  to  present  their  claims  and  to  make  legal 
proof  thereof,  but  he  is  not  authorized  to  determine  their  validity, 
•0  as  to  oondusively  bind  the  parties.  On  the  contrary,  the  com- 
mon-law right  of  every  man  to  have  his  claim  investigated  and 
determined  in  a  court  of  justice  is  recognized  and  provided  for. 
The  comptroller  is  to  pay  a  dividend  on  all  such  claims  as  may 
have  been  proved  to  his  satisSEU^tion,  or  ^^  adjudicaUd  in  a  court  of 
eompeieni  jurisdiction/'  and  also  to  make  further  dividend  as 
aforesud,  on  all  daims  ^  previously  proved  or  adjudicated.^  It  is 
perfectly  apparent  from  these  provisions,  and  bom  the  absence  of 
express  authority  to  the  comptroller  to  make  a  conclusive  decision, 
that  it  was  the  intention  of  congress  to  leave  the  right  of  the  cred- 
itor to  a  judicial  determination  of  the  validity  of  his  claim,  at  his 
election,  or  upon  disallowance,  in  full  force  and  unimpaired. 

But  there  are  other  express  provisions  which  are  conclusive  upon 
this  point.  It  is  provided  in  the  8th  section  of  the  act,  that  every 
association  formed  under  it  ^'  shall  have  succession  by  the  name 
designated  in  its  organization  certificate,  for  the  period  of  twenty 
yean  fit>m  its  organization,  unless  sooner  dissolved,  according  to 
the  provisions  of  its  articles  of  association,  or  by  the  act  of  its 
ihardiolders  owning  two-thirds  of  its  stock,  or  unless  the  franchise 
shall  be  forfeited  by  a  violation  of  this  act."  The  53d  section 
provides  that  '^  if  any  of  the  directors  shall  knowingly  violate,  or 
permit  its  agents  to  violate,  any  of  the  provisions  ot  the  act,  all  the 
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rights,  priyilegefl  and  franchises  derived  frt>m  it  shall  be  thereby 
forfeited.''  And  it  fiirther  provides  that  sncli  violations  shall  be 
determined  by  a  federal  court,  at  the  snit  of  the  comptroller,  before 
the  association  shall  be  declared  dissolved.  The  defendant  corpora* 
tion  has  not  been  dissolved  by  lapse  of  time,  or  any  provision  of  iti 
articles  of  association,  or  action  of  its  shareholders,  or  any  judg- 
ment of  forfeiture.  Why  then  is  it  not  an  existing  corporation 
irithin  the  spirit  and  comprehensive  terms  of  the  act  ?  The  fieulure 
to  redeem  its  notes  has  been  claimed  in  the  argument  to  have  been 
a  "  cause  of  forfeiture.**  Whether  it  was  so  or  not,  we  need  not 
decide.  If  it  was  not,  the  argument  falls.  If  it  was,  then,  in 
order  to  dissolve  the  corporation,  there  must  be  proceedings  insti- 
tuted for  that  purpose  by  the  comptroller,  and  a  judgment  of  for- 
feiture obtained.  This  has  not  been  done,  and  by  the  express 
provisions  of  the  8th  section  the  corporation  exists. 

The  point  has  been  made  upon  the  brief  and  in  the  argument^ 
that  the  presentation  of  claims  to  the  receiver  and  their  disallow- 
ance by  him  was  conclusive  in  respect  to  their  validity.  In  regard 
to  this  it  is  sufficient  to  say,  that  we  find  nothing  in  the  act  which 
expressly  or  by  necessary  implication  authorized  that  officer  to 
adjudicate  conclusively,  or  at  all,  upon  the  claims  of  the  creditors. 

For  these  reasons  we  are  of  opinion  that  the  court  below  had 
jurisdiction  and  that  the  case  ought  not  to  have  been  dismissed. 

We  come  now  to  the  merits  of  the  case  as  presented  by  the 
finding. 

It  appears  from  the  finding  of  the  court  that  the  plaintiffs'  claim 
was  for  "  notes,  drafts  and  checks  sent  by  the  plaintiff  bank  to  the 
cashier  of  the  defendant  bank  for  collection,  of  which  the  plaintiff 
bank  was  a  holder  for  collection,  but  for  which  notes,  drafts  and 
checks  the  plaintiff  had  paid  to  other  banks  or  individuals  from 
whom  the  same  were  received  by  the  plaintiffs,  the  full  amount 
thereof."  It  further  appears  that  the  cashier  of  the  plaintiff  bank 
had  given  notice  to  the  cashier  of  the  defendant  bank,  requesting 
the  latter  to  protest  all  such  notes  and  checks  as  were  not  paid,  and 
return  them,  but  that  notes,  drafts  and  checks  of  one  Xathan  Seeley^ 
which  were  the  notes,  drafts  and  checks  charged  in  the  plaintiffs' 
account,  were  received  by  the  defendant  bank,  and,  although  not 
paid  by  Seeley,  were  not  protested  or  returned,  or  any  express  notice 
of  their  non-payment  given  to  the  plaintiff  bank.  The  notes,  drafts 
and  checks  so  sent  to  the  cashier  of  the  defendant  bank,  were 
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charged  to  the  cashier  and  posted  in  the  account  against  the  defend- 
ant bank  and  the  indebtedness  was  admitted  by  the  cashier  of  the 
latter.  These  facts  present  a  prima  fade  case  in  favor  of  the 
plaintiff  bank  against  the  de/endant  bank ;  and  as  the  notes,  drafts 
and  checks  were  all  sent  to  be  collected  of  the  drawer  of  them,  and 
the  plaintiffs  were  entitled,  after  a  reasonable  time  elapsed  without 
notice  of  non-payment  or  return,  to  charge  them  up  as  collected,  in 
account,  we  are  of  opinion  that  the  plaintiffs  can  recover  on  the 
common  counts  and  on  the  facts  for  an  account  stated. 

But  other  facts  were  proved,  which  the  defendants  claim  were 
sufficient  to  absolve  them  from  liability.  On  the  28th  day  of  Feb- 
niary,  1865,  there  was  due  from  the  defendants  to  the  plaintiffs  on 
account  of  notes,  drafts  and  checks  sent  by  the  plaintiff  bank  to  the 
defendant  bank  for  collection,  a  balance  of  126,083.17,  to  provide 
for  the  payment  of  which  the  cashier  of  the  defendant  bank  gave 
to  the  plaintiffs  sundry  drafts,  made  by  third  persons,  the  avails  of 
which,  as  collected,  were  credited  to  the  defendants  upon  the  books 
of  the  plaintiffs^  These  drafts  were  indorsed  by  the  cashier  of  the 
defendant  bank,  and  the  sum  of  17,475.65  remains  unpaid  thereon* 
and  that  amount  the  defendants  claim  should  be  applied  in  extin- 
guishment of  so  much  of  the  plaintiffs'  account.  This  claim  is  not 
f.)unded  upon  any  agreement  that  the  drafts  should  be  received  in 
payment,  for  it  is  expressly  found  that  there  was  no  such  agree- 
ment. But  on  the  ground  that  the  balance  of  the  28th  of  Feb- 
ruary, 1865,  was  made  up  of  the  said  notes,  drafts  and  checks  of 
Nathan  Seeley,  sent  by  the  plaintiff  bank  to  the  defendant  bank 
for  collection;  that  by  collusion  of  the  cashier  of  the  defendant 
bank  with  Seeley  in  fraud  of  his  bank,  these  notes,  drafts  and 
checks  were  not  paid,  nor  entered  upon  the  books  of  the  defendant 
bank,  or  their  existence  brought  to  the  knowledge  of  its  directors  ; 
and  that  the  drafts  of  third  persons  furnished  to  the  plaintiff  bank 
to  provide  for  the  payment  of  the  balance  of  February  28,  1865, 
were  furnished  by  Nathan  Seeley  through  Judd,  the  defendants' 
cashier,  and  were  never  the  property  of  the  defendant  bank. 

We  do  not  think  it  material  to  inquire  whether  the  bank  was 
Jiabk  foi  Judd's  indorsement  upon  the  drafts,  or  into  the  extent  of 
toe  authority  given  by  the  by-laws  of  the  bank  to  Judd,  the  cashier, 
for  the  transaction  of  its  business.  It  is  perfectly  apparent  that  the 
cashier  of  the  defendant  bank  received  the  notes,  drafts  and  checkfi 
Bent  by  the  plaintiffs  for  collection;    that  he  had   ostensibly  the 
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powers  usnally  giren  to  the  cashier  of  snch  an  assooiation ;  that  it 
was  his  duty  to  collect  them  or  to  protest  and  retam  them;  and 
that,  by  retaining  them  without  collection,  protest  or  notice^  he 
made  the  defendant  bank  liable  to  the  plaintiflb  for  their  amount 
The  finding  shows  gross  fraud  on  his  part,  by  colluding  with  Seeley 
to  permit  his  paper  to  accumulate  in  the  bank  unpaid ;  by  failing 
to  enter  the  paper  upon  the  books  of  the  bank,  and  to  inform  the 
directors  of  its  possession  and  non-payment ;  and  in  permitting  the 
accounts  of  the  plaintiffs  to  accumulate  in  such  an  unusual  manner 
and  to  such  an  unusual  extent,  without  informing  them  of  it  It 
also  shows  gross  negligence  in  the  officers  of  the  defendant  bank,  in 
intrusting  its  entire  management  to  Judd.  But  these  fStcts  do  not 
constitute  a  defense,  unless  knowledge  of  them  can  be  brought  home 
to  the  plaintiffs. 

The  transactions  were  loose,  and,  looking  to  the  amount  of  the 
defendants'  capital,  unusual,  and  it  would  seem  that  suspicion  at 
least  must  have  arisen  in  the  minds  of  the  officers  of  the  plaintiff 
bank ;  but  the  court  below  has  not  found  knowledge  or  eren  sus- 
picion, and  there  are  no  bcisB  found  which  will  justify  us  in  infer- 
ring such  knowledge  as  matter  of  law. 

We  are  not  able  therefore  to  peroeiye  in  this  finding  any  legal 
defense  against  the  claims  of  the  plaintiflk  There  is  nothing  found 
in  relation  to  the  reception,  collection  or  continued  retention  of  the 
drafts  furnished  in  1865  which  can  be  said  to  hare  extinguished  the 
original  indebtedness  of  February  38,  1865,  or  bar  the  plaintifb 
from  the  reooyery  of  the  balance  of  that  indebtedness.  Nor  is 
there  any  thing  in  the  subsequent  conduct  of  the  business  between 
the  two  banks,  although  rery  unusual  in  its  character,  which  would 
justify  us  in  holdings  as  a  matter  of  law,  that  the  plaintiflk  should 
be  barred  from  recorering  the  balance  of  account  which  subse- 
quently accrued  and  was  admitted  by  the  defendants'  caahier  from 
time  to  time.  It  is  not  our  proyince  to  find  fiMrts  and  we  most 
dedde  the  questions  of  law  presented  to  us  by  the  finding  as  it 
stands. 

For  these  reasons  we  adyise  judgment  for  the  plaintiflk 

In  this  opinion  the  other  judges  concurred. 
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<a6  Oonn.  4M, ) 
Qmmnittihmai  km — paiMin  of  JtMoial  ojfio^r — d«^ifriaiMlib/Ml9iS|bini 

▲Judicial  offieer  appointed  bj  the  oommon  ooondl  of  a  city,  in  pnmianee  o< 
an  act  of  the  legialatnre  afterwaid  declared  onconatitational,  ia  an  oi&cer 
d$  faeto  and  a  leoogniianoe  entered  into  before  him  is  Talid. 

AcnoK  on  a  reoognizance.  The  suit  was  bronglit  by  Brown  as 
treasnrer  of  the  city  of  Hartford  against  (yGonnell,  who  entered 
into  the  reoognizance  before  the  police  oourt  of  the  dty.  The  defense 
was,  that  the  judge  of  the  police  oourt  was  not  legaUy  appointed, 
and  that,  therefore,  the  proceedings  before  him  were  not  valid.  The 
charter  of  the  city  provided  that  the  police  judge  should  be 
appointed  ^  by  a  majority  vote  of  the  entire  common  council,''  and 
the  judge  in  question  was  so  appointed.  The  case  was  reserved  tor 
4ie  d';ri8ion  of  this  oourt 

Hammerily  d  Buckf  toit  plaintifll 

WeOsB  dk  MeManus,  for  defendant,  cited  EM  v.  Marks,  84  DL  868; 
Damglass  v.  MeXuire,  19  Conn.  492 ;  3Me  v.  Brmnan's  Liquar$f 
S5  id.  283 ;  OindnnaK  and  ZaneaviOs  Railroad  Co.  v.  OommissumerB 
9f  CKfUon  County 9 1  Ohio,  77,  87 ;  Marhury  v.  Madison,  1  Oranch, 
176;  People  r.Maynard,  14  HL  419;  Pooph  r.Xane,  23  Wend. 
414^  and  other  cases  bearing  on  the  general  question  of  oonstitu- 
iionality;  also  I%$  PoopU  v.  CarUr,  29  Barb.  208;  Tk$  Pooph  v. 
White,  24  Wend.  539,  540;  Frame  v.  IVebbh,  1  J.  J.  Marsh.  205; 
HOdredtVe  Heirs  v.  Mclntir^s  Devisee,  vL  206. 

BuTLBB,  J.  There  are  two  distinct  questions  raised  in  this  case. 
The  first  is,  whether  the  judge  of  the  police  court  of  the  dty  of 
Hartford  was  judge  of  that  court  de  jure  when  the  proceedings  in 
question  were  had,  and  if  not,  then  second,  whether  he  was  so  a 
judge  de  facto  that  the  proceedings  are  valid. 

The  first  question  involves  the  construction  of  article  5  of  the 
uoustitution  of  this  State,  and  the  constitutionality  of  the  law 
authorizing  the  common  council  of  the  city  of  Hartford  to  appoint 
a  judge  for  the  police  court  of  that  city. 
Vol.  IV.— 12 
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Section  1  of  that  article  proyides  that  ''the  judicial  power  of  the 
State  shall  be  veeted  in  a  snpreme  court  of  errors,  a  superior  courts 
and  such  inferior  courts  as  the  general  assembly  ehall,  from  time  to 
time,  ordain' and  establish.''  Section  3  of  the  same  article  provides 
that  "  the  judges  of  the  supreme  court  of  errors  and  of  the  superior 
and  inferior  courts,  and  all  justices  of  the  peace,  shaU  be  appointed 
by  the  general  assembly  in  such  manner  as  shall  by  law  be  pre- 
scribed." And  it  farther  provides  that  ''the  judges  of  the  supreme 
court  and  of  the  superior  court  shall  hold  their  oflSces  during  the 
term  for  which  they  were  elected,  and  all  other  judges,  etc.,  shall  be 
appointed  annually." 

In  the  opinion  given  by  the  judges  of  this  court  in  regard  to  the 
constitutionality  of  the  soldiers'  voting  act  (30  Conn.  593),  we  held 
that  the  constitution  embodied  ''the  supreme  original  will  of  the 
people  in  respect  to  the  (Organization  and  perpetuation  of  a  State 
government,  and  that,  whatever  that  supreme  original  will  pre- 
scribes, the  general  assembly  and  every  officer  and  citizen  to  whom 
the  mandate  is  addressed  must  do ;  and  whatever  it  prohibits,  the 
general  assembly  and  every  officer  and  citizen  must  refrain  from 
doing,  and  if  either  attempt  to  do  that  which  is  prescribed  in  any 
other  manner  than  that  prescribed,  or  to  do  in  any  manner  that 
which  is  prohibited,  their  action  is  repugnant  to  that  supreme  and 
paramount  law,  and  is  invalid."  This  is  the  rule  by  which  we  are  to 
be  governed  in  construing  the  clauses  involved  and  in  determining 
the  constitutionality  of  the  law  in  question. 

Has,  then,  the  constitution  prescribed  the  authority  by  which  the 
judge  of  this  police  court  shall  be  appointed  ?  for,  if  so,  the  mandate 
must  be  strictly  obeyed. 

It  should  be  borne  in  mind  that  no  judicial  power  is  vested  by  the 
constitution  in  the  general  assembly,  either  directly  or  as  an  incident 
of  the  legislative  power,  and  the  general  assembly  cannot  confer  it. 

Under  the  charter  of  Charles  II,  both  the  legislative  and  the 
judicial  power  were  vested  in  the  general  assembly ;  but  it  was  one 
of  the  objects  which  the  people  had  in  view  in  framing  and  adopt- 
ing the  constitution  to  divest  the  general  assembly  of  all  judicial 
power.  To  that  end  article  2  of  the  constitution  provides,  that 
"the  powers  of  government  shall  be  divided  into  three  distinct 
departments,  and  each  of  them  be  confided  to  a  separate  magis- 
tracy, to  wit:  those  which  are  legislative  to  one;  those  which  are 
CTCCutive  to  a*: other;   and  those  which   are  judicial  to  another.* 
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For  tiie  same  reason  they  used  different  langoage  in  different 
articles  in  oonferring  the  powers.  In  article  3  they  say,  that  the 
Iq^ialatire  power  of  the  State  shall  be  yested  in  the  general  assem- 
bly. In  article  5  they  say,  the  judicial  power  of  the  State  shall  be 
Tested  in  the  supreme  court  of  errors,  eta,  as  hereinbefore  cited, 
rhns,  while  the  entire  legislative  power  is  Tested  in  the  general 
assembly,  the  judicial  power  is  separated  from  it  and  vested  in  the 
courts  ''as  a  separate  magistracy.'^ 

It  is  obvious  from  this  view  of  these  proTisions  that  the  general 
assembly  have  no  power  or  authority  to  organize  courts  or  appoint 
judges,  by  virtue  of  the  general  legislative  power  conferred  upon 
them,  and  that  their  authority  to  do  either  is  special,  and  derived 
from  article  5  of  the  constitution  alone;  and  that  the  judicial 
power  is  not  conferred  by  the  general  assembly,  but  vests,  by  force 
of  the  constitution,  in  the  courts,  when  organized  pursuant  to  the 
special  provisions  of  that  article. 

It  is  conceded,  as  it  well  may  be,  that  the  legislature  had  the 
power  to  constitute  this  police  court,  under  the  provisions  of  section 
I  of  the  fifth  article.  There  is  nowhere  in  that  instrument  any 
limitation  in  respect  to  the  number  or  character  of  the  inferior 
eocrts  which  they  may  establish.  It  was,  therefore,  competent  for 
them  to  provide  for  the  organization  of  the  court  in  question,  and 
tc  define  the  jurisdiction  it  should  possess;  and  when  so  constituted 
the  judicial  power  of  the  State  vested  in  it,  by  force  of  the  consti- 
tution, to  the  extent  of  the  jurisdiction  so  defined. 

It  must  also  be  conceded  that  the  power  to  provide  a  judge  of  the 
court  in  any  way  the  general  assembly  should  see  fit  to  do,  would 
necessarily  be  incidental  to  that  power  to  constitute  the  court,  if  no 
special  provision  had  been  made  for  such  appointment 

But  such  special  provision  was  made,  as  heretofore  recited,  as  fol* 
lows:  ''The  judges  of  the  supreme  court  of  errors,  of  the  superior 
and  inferior  courts,  and  all  justices  of  the  peace,  shall  be  appointed 
by  the  general  assembly  in  such  manner  as  shall  by  law  be  pre- 
scribed.** 

That  provision  is  mandatory,  and  there  is  no  possible  ground  foi 
doubt  in  relation  to  its  construction,  unless  it  is  found  in  the  words 
"  !n  such  manner  as  shall  by  law  be  prescribed." 

The  term  "  manner  *'  is  a  comprehensive  one,  but  it  is  evident  that 
it  has  reference,  in  that  connection,  to  the  mode  of  doing  the  act 
prescribed,  to  the  proceedings  of  the  two  houses  of  the  genera. 
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•flsembly  in  makmg  the  appointment,  whether  by  ballot  or  by  reso- 
lution, and  whether  by  joint  or  concurrent  action  of  the  two  houaes. 
and  could  not  have  been  intended  to  authorize  a  delegation  of  ih« 
power  to  appoint  any  and  all  the  judges,  to  any  oflSoer  or  tribunal  tc 
whom  they  might  think  proper  to  delegate  it  The  term  ^appointed  ** 
means  ^^named,^  or  ^'designated  for,**  or  ^'assigned  to,"  an  office. 
The  act  of  naming,  designating  or  assigning,  is  necessarily  the  direct 
ac*.  of  the  body  or  person  by  whom  the  appointment  is  made.  An 
appointment,  therefore,  by  a  common  council,  pursuant  to  a  law  of 
the  general  assembly,  is  not  an  appointment  by  the  assembly,  and 
the  construction  supposed  would  render  the  words,  '^by  the  general 
assembly,"  superfluous.  But  those  words  are  there,  and  for  a  pur- 
pose, and  if  operative  are  conclusive.  And  such  was  the  ootempo- 
raneous  construction  given  to  the  constitution  by  those  who  framed 
and  adopted  it 

Inasmuch,  therefore,  as  the  judicial  power  of  the  State  is  separated 
from  the  legislative,  and  confided  to  the  courts  as  a  separate  magis- 
tracy, and  the  power  to  organize  courts  and  appoint  judges  is  con- 
ferred by  special  mandatory  provisions,  requiring  direct  action  by 
the  general  assembly,  those  powers  cannot  be  delegated,  and  the 
appointment  of  judges,  in  all  cases  where  the  constitution  has 
not  been  altered  by  amendment,  can  only  be  made  by  vote  of  the 
assembly. 

But  it  is  claimed  that,  however  that  may  be,  the  appointment  of 
Judge  Merrill  was  not  within  the  purview  of  section  3,  article  5 
of  the  constitution,  for  the  reason  that  the  cities  existing  at  the 
time  the  constitution  was  adopted,  of  which  Hartford  was  one,  pos- 
sessed as  a  franchise  the  right  to  hold  city  courts  and  appoint  their 
judges,  and  that  the  franchise  was  continued  by  the  clause  of  that 
instrument  which  continued  the  rights  and  franchises  of  corpora- 
tions. The  claim  is  supported  by  a  decision  made  by  a  deceased 
and  distinguished  judge  of  this  court  on  the  circuit,  but  we  do  not 
think  it  should  be  sustained. 

It  is  unnecessary  to  consider  the  effect  of  that  continuing  clause 
upon  then  existing  rights  and  franchises;  or  whether,  as  a  mere 
municipal  corporation,  the  city  of  Hartford  had  then,  or  has  now, 
an  intimgible,  vested  right,  as  against  the  legislature,  to  hare  a  city 
court  wiUi  civil  jurisdiction  and  appoint  its  judge.  No  rights  or 
franchises  were  contemplated  by  that  continuing  clause  except  such 
•AS  were  then  existing;  and  it  cannot  be  construed  to  embnice  new 
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and  distinct  oonrts  or  judicial  franchiBes  (if  such  they  may  be  called)^ 
sabeeqnently  created.  Whateyer  might  have  been  tme,  therefore^ 
if  the  criminal  jnriidiction  conferred  upon  this  police  court  had 
been  given,  as  an  extension  of  its  jurisdiction,  to  the  then  ezisting- 
€itj  cnurty  a  right  to  haye  and  enjoy  this  new  and  distinct  judicial 
tribunal,  or  the  right  to  appoint  its  judge  cannot  be  regarded  a» 
within  any  franchise  then  possessed  by  the  dty.  We  are  con- 
strained by  this  yiew  to  hold  that  the  law  con&ned  no  authoriij 
uiK>n  the  common  council  to  appoint  Judge  Mbbbill,  and  that  the 
appointment  was  yoid. 

But  I  am  entirely  satisfied  that  Mbbeill  was  judge  de  fado,  and 
that  the  proceedings  in  question  were  yaUd.  It  is  claimed  that  to- 
constitute  an  oflScer  de  fcusto^  there  must  be  color  of  an  election  or 
iqppoiBtment  by  a  body  which  has  actual  power  to  make  it.  In  sup* 
port  of  this  proposition  a  dictum  of  the  late  Chief  Justice  Hustmah 
is  cited  from  his  opinion  in  Dimghus  V.  Wichwire,  19  Conn.  493.  I 
am  not  satisfied  that  the  dictum  was  intended  to  be  as  broad  as  it 
is  claimed  to  be. 

The  general  rule  is  weU  expressed  by  Judge  Siosb8»  in  PhftnatUk 
y.  PaifU&r,  17  Conn.  588,  thus :  f*  An  oflScer  de  facto  is  one  who 
exercises  the  duties  of  an  ofSce  under  color  of  an  appointment  or 
election  to  that  ofSce.  He  differs  on  the  one  hand  from  the  mere 
usurper  of  an  oflSce  who  undertakes  to  act  as  an  oflScer  without  any 
color  or  right,  and,  on  the  other  hand,  from  an  oflScer  de  jure^  who 
is  in  all  respects  legally  appointed  and  qualified  to  exendse  the 
oflSca    These  distinctions  are  yery  obyious  and  haye  always  been. 


It  is  easy  to  suppose  cases  where  an  oflScer  may  be  appointed  by  a. 
body  who  suppose  they  haye  a  right  to  appoint  him,  when  in  law 
they  haye  not,  and  yet  the  oflScer  wiU  be  such  de  fadOy  and  hia 
acts  cannot  be  collaterally  impeached.  Such  cases  haye  in  fiict 
occurred,  and  the  acts  of  the  oflScer  been  sustained.  In  the  State 
of  Massachusetts  the  legislature  passed  a  law  organizing  a  new 
county,  and  authorizing  the  goyemor  to  appoint  a  deputy  sheriff  for 
it  The  law  was  to  take  effect  at  a  future  day.  Before  it  took 
effect  the  goyemor  appointed  a  deputy  sheriff  for  the  county,  and 
he  acted  as  such.  His  power  to  act  was  questioned  collaterally,  and 
it  was  holden  that  the  appointment  was  yoid,  because  the  law  had 
not  taken  effect,  and  the  authority  to  appoint  had  not  been  con- 
ferred, but  that  the  sheriff  was,  neyertheless,  an  officer  de  facio^ 
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and  the  ralidity  of  hiB  acts  could  not  be  ooUateially  impeached. 
F\wter  T.  Beb$e^  9  Mass.  231. 

But  it  is  nnnecessary  to  follow  ont  this  view  of  the  sabjeot  This 
oiBcer  nndonbtedly  had  color  of  appointment  from  the  only  body 
who  had  constitntional  power  to  appoint  him. 

He  was  not  an  usurper.  He  had  oolor  of  appointment  by  the 
common  council  of  Hartford,  and  they  had  color  of  delegated 
authority  from  the  general  assembly.  That  authority  was  defect- 
ire  and  void,  not  because  the  general  assembly  had  not  power  to 
appoint,  but  because  they  could  not  delegate  the  power.  But  they 
didy  in  &ct,  authorize  the  common  council  to  appoint,  and  by  an 
act  which  had  all  the  farms  of  law.  There  was  color,  therefore, 
derived /rom  the  law,  which  emanated  from  the  legislature  who  had 
constitutional  power  to  appoint ;  for  that  law  gave  color  of  appoint- 
ment to  every  ofScer,  whether  judge  or  derk,  who  was  elected  or 
appointed  pursuant  to  its  provisions. 

It  is  claimed  that  there  can  be  no  oolor  where  the  action  of 
the  appointing  power  is  void,  but  there  is  no  foundation  for  the 
claim.  In  the  case  of  Douglass  r.  Wicktoiref  the  appointment 
of  the  seyenth  grand  juror  was  without  authority  and  void,  hut 
his  acts  were  sustained  as  those  of  an  officer  de  factor  So,  In 
Massachusetts,  in  the  case  cited,  where  the  goyemor  appointed 
a  deputy  sheriff  for  a  new  cotmty,  before  the  law  constitut- 
ing the  county  and  authorizing  the  appointment  had  taken 
effect  And  there  are  many  other  cases  of  a  similar  character. 
Thus,  where  a  minor,  who  was  for  that  reason  ineligible,  was 
appointed  to  office,  it  was  holden  that  his  appointment  was  Toid, 
but  that  he  must  be  treated  as  an  officer  de  facto,  on  the  production 
of  his  commission.  The  People  t.  Dean,  3  Wend.  438.  So,  of  a 
commissioner  of  deeds  who  acted  under  color  of  a  void  appoint- 
ment from  the  governor  who  had  no  authority  to  appoint.  Parker 
V.  Baker,  8  Paige,  428.  So,  also,  where  a  minister  of  the  gospel,  who 
was  ineligible  by  statute,  was  appointed  to  office.  Mclnstry  v.  Tbn- 
ner,  9  Johns.  135.  So,  also,  where  a  judge  was  appointed  by  vote 
of  the  legislature,  void  for  want  of  a  constitutional  quorum.  Mor- 
ris V.  The  People,  3  Denio,  381. 

It  is  very  clear  from  these  cases,  and  upon  principle,  that  it  u 
immaterial  whether  an  appointment  is  void  for  the  want  of  legal 
power  to  make  it;  or  through  irregularity  or  informality  m  making 
U :  or  is  ineffective  because  of  the  failure  of  the  appointee  to  comply 
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with  some  condition  precedent  required  of  him.    It  is  saffioient,  in 
mny  caae^  that  the  officer  have  color  of  appointment  from  some 
power  haying  anthorily,  or  color  of  authority,  to  make  it. 
Judgment  must  be  adyiaed  for  the  plaintiff. 

In  tlMB  opinion  Oabpbntbb  and  Loomis^  JJ.,  oononmd.    Park, 
Ji,  diasented. 


Pabks  y.  Shildox. 

(l60oiin.tf8.) 

Aitmekmmi — liab(Uiif€fr0eeiptor^h0nkrup$cif. 

Thm  dieilff  attached  oertaia  property  of  a  debtor,  on  meene  procew,  and  delir^ 
ered  it  to  a  reeeiptor.  Afterward  Jodgment  was  rendered  in  the  0ult»  exe- 
cution was  issued,  and  the  sherilT,  having  failed  to  obtain  payment  thereof 
of  the  debtor,  made  demand  of  the  property,  of  the  receiptor,  whereon  to 
leyy.  The  receiptor  refused  to  deliver  the  property;  and  on  the  next 
day  the  debtor  filed  his  petition  in  bankruptcy.  SM,  that  the  proceedings 
In  bankruptcy  were  no  defense  to  an  action  brought  by  the  sheriff  against 
the  receiptor  for  the  amount  of  the  execution. 

AGnoN  on  a  receipt  giyen  by  the  defendant  to  plaintiff  for  gooda 
attached. '  The  fiacts  are  stated  in  the  opinion.  The  yerdict  was  for 
the  plaintiff;  and  defendant  moved  for  a  new  triaL 

T.  O.  Perkins  and  JoneSy  for  the  motion. 

&  Hatty  against 

CABPEimEB,  J.  On  the  31st  day  of  January,  1868,  the  plaintiff; 
a  depnty  sheriff,  attached,  on  mesne  process,  certain  property  of 
Andrew  J.  Easton,  and  deliyeredthe  same  to  the  defendant  taking 
his  receipt  therefor  in  the  usual  form.  Judgment  was  rendered  in 
the  suit  on  the  13th  day  of  March  following,  and  execution  issued, 
which  came  mto  the  hands  of  the  plaintiff  for  seryioe.  On  the  2d 
day  of  April  he  made  demand  of  the  debtor  for  payment  of  the  eze* 
eution,  which  being  refused,  he  made  demand  of  goods  whereor  to 
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hffj  to  istiflfy  the  same.  None  being  ahown  him,  and  he  being  ons- 
ble  to  find  any  within  his  precinctiy  he  demanded  of  the  defendant 
a  letam  of  the  property  attached.  This  demttnd  was  refosed,  and 
on  the  next  day  Easton  filed  his  petition  for  the  ben^t  of  the 
United  States  bankmptoy  act.  This  action  is  brought  on  the 
receipt  The  defense  is  that  the  attachment  was  dissolved  by  the 
proceedings  in  bankruptcy. 

Upon  the  trial  the  defendant  asked  the  conrt  t6  duoge  the  jury, 
that,  nnder  the  act  of  congress  relating  to  bankmptcy,  the  attoch* 
ment  was  dissolyed^  and  the  property  was  rightftilly  deUyered  to  the 
assignee,  and  no  action  on  the  receipt  conld  be  sustained.  The 
court  reftised  so  to  charge,  but  on  the  contrary  charged  that  the 
defendant  was  liable,  and  the  defendant  moves  for  a  new  triaL 

It  is  conceded,  on  the  one  hand,  that  the  attachment  would  have 
been  dissolved  by  operation  of  the  bankrupt  law  if  there  had  been 
no  subsequent  proceedings  upon  the  execution ;  and  on  the  other, 
that  if  the  execution  had  been  actually  levied  on  the  property,  it 
would  have  created  a  vaUd  lien,  which  would  have  been  unaflTected 
by  the  proceedings  in  bankruptcy.  The  defendant  now  claims  that 
there  was  no  actual  levy  and  therefore  no  lien. 

We  do  not  think  the  defendant  is  exactly  in  a  condition  to  make 
this  claim.  It  was  his  duty,  when  the  demand  was  made,  to  re-de- 
liver the  property  to  the  officer.  Had  he  done  so  it  would  have  been 
the  duty  of  the  officer  immediately  to  levy  the  execution,  and  pre- 
sumptively he  would  have  done  so.  The  only  reason,  then,  why  the 
execution  was  not  levied,  was  the  reftisal  of  die  defendant  to  re-de- 
liver the  property  in  fulfillment  of  his  contract  Upon  the  princi- 
ple that  no  man  shaU  be  permitted  to  take  advantage  of  his  own  &ult 
or  neglect  of  duty,  we  do  not  see  why  the  defendant  is  not  estopped 
from  making  this  claim. 

But  we  think  the  ruling  of  the  court  below  can  be  vindicated 
upon  other  and  less  technical  grounds.  The  officer  received  the  exe- 
cution on  the  25th  of  March.  It  was  his  duty  within  a  reasonable 
time  to  take  measures  for  its  collection.  Had  he  fiuled  to  do  so,  and 
in  consequence  of  such  neglect  the  debt  had  been  lost,  he  would 
have  been  liable  to  the  creditor.  Had  the  property  been  in  his  per- 
sonal custody  he  would  without  doubt  have  levied  the  execution  imme- 
diately upon  Easton's  refusal  to  pay.  A  fJEulure  to  do  so,  and  con- 
sequent loss,  would  have  subjected  him  to  liability,  unless  he  could 
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•how  sufficient  reasonB  for  the  delay.  That  there  would  have  been 
no  each  delay  is  evident  from  the  &ct  that  he  did  all  in  his  power  to 
perfect  the  levy  on  the  day  on  which  he  made  demand  of  Easton. 
It  would  seem  then  that  the  creditor  lost  his  lien  upon  the  property, 
or  jather  failed  to  acquire  an  indefeasible  lien,  in  consequence  of  the 
fact  that  the  officer,  instead  of  retaining  possession  in  himself,  took 
a  receipt  therefor.  K  so,  the  officer  is  clearly  liable  to  the  creditor, 
and  has  his  remedy  over  against  the  receiptor. 

But  be  this  as  it  may,  the  i*eceipt,  although  contingent  in  some 
respects,  is  not  a  mere  contract  of  indemnity.  The  obligation  of 
the  receiptor  is  undoubtedly  discharged  if,  before  demand,  the  suit 
is  determined  against  the  attaching  creditor,  or  the  debt  is  paid  or 
otherwise  discharged;  or,  in  some  cases,  if  the  property  can  be 
shown  to  be  the  property  of  a  third  person,  and  that  it  has  been 
delivered  to  the  rightful  owner.  So  too  the  receiptor  may  pay  the 
debt,  or,  if  the  officer  has  already  paid  it,  may  indemnify  him,  and 
thus  save  himself  from  liability  on  his  receipt. 

But  on  the  other  hand,  while  the  lien  created  by  the  attachment 
continues,  the  officer  may  at  any  time  demand  a  return  of  the  prop- 
erty, and  if  it  is  refused  he  has  an  immediate  right  of  action,  irre- 
s)pectiFe  of  the  question  whether  it  wiU  or  will  not  be  needed  for  the 
payment  of  the  debt  on  which  it  was  attached.  In  such  a  case  the 
contingent  liability  of  the  officer  to  the  creditor  is  a  sufficient  inter- 
est in  him  to  entitle  him  to  maintain  the  suit  But  the  liability  of 
ths  receiptor  is  absolute.  The  officer  coUects  and  holds  the  funds 
subject  to  the  result  of  the  suit,  and  pays  them  to  the  creditor 
or  debtor,  as  the  result  may  be.  In  either  case  the  receiptor  Iooks 
to  the  debtor  for  his  indemnity. 

How  was  it  in  the  present  case  ?  When  demand  was  made  of  the 
defendant,  the  lien  created  by  the  attachment  still  continued,  judg- 
ment had  been  rendered  in  that  suit,  execution  had  issued,  demand 
had  been  made  of  the  debtor,  and  he  had  refhsed  to  pay;  so  that 
property  was  needed  forthwith  to  respond  to  the  judgment 

The  moment  the  defendant  refused  to  re-deliver  the  property,  his 
liability  to  the  officer  became  absolute  for  the  amount  of  the  execu- 
tion and  costs,  provided  it  did  not  exceed  the  valuation  named  in 
the  receipts,  and,  if  it  did,  then  for  the  sum  so  named. 

If  this  is  a  correct  view  of  the  nature  of  a  receipt,  and  the  liability 
•f  the  parties  thereto,  then  it  necessarily  follows  that  the  flemand 
Vol.  IV.  — 1.^ 
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Bought  to  be  recovered  in  this  action  is  a  debt  due  from  the  defend- 
ant to  the  plaintiff.  That  snch  an  indebtedness  wiU  not  be  dis- 
chiirged^  nor  in  any  manner  affected,  by  proceedings  in  bankmptqy 
apon  the  petition  of  Easton,  we  think  is  too  clear  for  aigomeni 

For  these  reasons  a  new  trial  is  not  adrised. 

In  this  opinion  the  other  judges  concurred. 


KoKEON  T.  PHonnx  Mutual, LivB  breuBAVOi  Ooxpajtt. 

(16  O01111.IQ8J 

lAftWKwnMU — mMtfnu  qf  pa^fmeni  tf  prwUmm. 

Tkt  wife  of  N.  took  oat  a  policj  on  his  Ufe  in  a  Ufe  insnnuioe  company  te 
which  he  was  agent.  The  receipts  for  the  preminnui  on  polides  of  thia 
company  were  in  the  form  of  renewal  certificates,  and  contained  a  condi- 
tion that  the  receipt  should  not  be  valid  and  binding  on  the  company  ontil 
the  premium  was  paid  and  the  receipt  coontendgned  by  the  agent.  After 
the  death  of  N.  receipts  for  the  several  premiums  were  found  maang  his 
papers,  but  they  were  not  ooantersigned  by  him.  MM^  that  the  receipts 
y/rere  prima  fade  evidence,  in  an  action  on  the  poUcy,  of  the  payment  of  the 
premiums.    Park  and  Looms  di$»enHng 

Action  on  a  life  insurance  policy.  The  Phoenix  Life  Insurance  Go. 
issued  its  policy  to  the  wife  of  Seth  P.  Norton  for  $2,000  on  the  life 
of  her  husband,  for  her  benefit,  and,  in  the  event  of  her  decease 
before  his,  for  the  benefit  of  her  children.  Norton  was  an  agent  of 
the  company  and  negotiated  the  insurance.  The  receipts  of  pre- 
miums of  tlxis  company  were  in  the  form  of  certificates  of  renewal, 
containing  a  condition  that  the  receipt  should  not  be  valid  until 
the  premium  was  actually  paid  and  the  receipt  countersigned  by 
the  agent.  The  policy  was  issued  in  June,  1866,  and  Norton  died 
in  October,  1867 ;  and,  after  his  death,  two  of  these  receipts  were 
found  among  his  papers,  but  they  were  not  countersigned  by  him. 
At  the  trial  the  plaintiff,  the  widow  of  Norton,  testifisd  that  the 
premiums  had  been  paid,  if  at  all,  from  her  husband's  Dwn  estate; 
that  she  had  no  knowledge  that  any  premium  had  becL  paid  on  the 
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policy.    The  plaintiff  offered  the  receipts  in  eyidence,  and  they  were 
admitted  under  defendant's  objection* 
The  foUowing  are  the  receipts: 


nud  PremlmiiAi 


fU4l 

»7S| 


part  of  Premiuma,    •    .  $71  89 
[pterest  on  4  notea,   .    .    .    .  17 
of  note  surrendeied,  ( 
oTer  dlTldend,  f 

Extra  Premium, 

Oaahdue 8010 

Note  In  addition  for  71 


''  Office  of  PhcBnix  Mutoal  Life  In- 
surance Co.,  Hartford*  Oonn^  June 
20, 1866. 

Policies  No.  7233  and  7284,  insur- 
ing the  life  of  Seth  P.  Norton,  are 
hereby  continued  in  force  for  one  year, 
to  wit,  until  the  20th  day  of  June, 
1867,  at  12  o'clock,  noon.  But  this 
certificate  receipt  shall  not  be  valid  or 
in  any  manner  binding  on  this  company,  until  the  premium,  inter- 
est and  assessment  is  paid  as  per  margin,  and  this  receipt  counter- 
signed by  S.  P.  Norton. 

J.  P.  BuBNS,  Secretary.^* 


iTed  the  aboTe  thla 
day  of         ,18   . 

At 


Agent. 


Annual  Premiums,  .  .  .  .  «U4  «|    ^  Office  of  Phoduiz  Mutual  Life  In- 

[ntevest  on  4  notes,  ....18<K  ^        tyiai^  r 

surance  Go.,  Hartford,  Oonn^  June 

dividend, 67  Oo|  20,  1867. 


due, tn  6C 


BeoelTed  the  above  this 
dayof         ,1B   . 

At 


Policy  No.  7233,  insuring  the  life  of 

I  Seth  P.  Norton,  is  hereby  continued 
in  force  for  one  year,  to  wit,  until  the 
__^  20th  day  of  June,  1868,  at  12  o'clock, 
noon.  But  this  certificate  receipt  shall  not  be  valid,  or  in  any 
manner  binding  on  this  company,  until  the  premium,  interest  and 
assessment  is  paid  as  per  margin,  and  this  receipt  countersigned  by 

8.  P.  Norton. 

J.  F.  Burks,  Secretary!* 

On  the  back  of  these  certificates  was  printed  the  following :  ^^  The 
insured  will  please  take  notice  that  no  receipt  for  premium  on  this 
policy  is  valid  unless  signed  by  the  president  or  secretary  of  the 
company,  at  Hartford,  Conn.,  and  that  no  agent  has  authority  to 
interline,  alter  or  otherwise  change  any  policy,  or  to  receive  any 
premii  m  after  date  of  its  being  due,  without  special  permission  from 
the  office  of  the  company." 

The  court  charged  as  follows : 

"The  burden  of  proof  is  on  the  plaintiff  to  show  that  the  annual 
premiums  on  this  policy  have  been  paid  at  the  times  and  in  the 
manner  specified  in  the  policy,  or  that  the  payment  Aas  been 
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waifodL  But  if  the  jury  shall  find  that  the  annual  premium  due  on 
the  30th  of  June,  1867,  was  paid  on  or  before  the  said  20th  day  of 
June,  suoh  payment  reoeiyed  by  the  company  would  be  a  wairer  of 
the  payment  of  the  premiums  for  preyious  years,  and  the  certificate 
or  receipt  dated  June  20, 1867,  under  the  circumstances  of  th^  case^ 
iB  prima  facie  evidence  that  such  payment  had  been  made.** 

The  jury  found  for  the  plaintiff,  and  the  defendants  moved  fo*  a 
new  triaL 

Gfoodman  S  Hyde,  for  the  motion* 

«/•  B.  Foster  and  Robinson,  against. 

BxTTLEB,  J.  The  sole  question  presented  by  this  record  is,  whether 
the  court  below  erred  in  holding  the  certificate  of  renffwsl  prima 
facie  evidence  of  payment  of  the  premium. 

It  must  be  conceded  that  the  certificate  contains  the  usual  oper- 
ative words  to  constitute  a  renewal,  and  that,  if  they  were  not 
accompanied  by  any  qualifying  condition,  they  would  authorize  the 
presumption  that  all  acts  required  of  the  policy  holder  to  entitle 
him  to  an  extension,  including  the  payment  of  the  premium.  Lad 
been  performed.  The  real  question  therefore  is,  whether  there  is 
any  thing  m  iiie  conditions  which  accompany  the  renewal  clause  that 
rebut  that  presumption.    I  do  not  think  there  is. 

The  first  condition  is  that  the  renewal  clause  of  the  certificate 
shall  not  be  operative  until  the  premium  is  paid.  To  this,  under 
the  circumstances  of  the  case,  no  importance  should  be  attached. 
It  cannot  rebut  the  presumption. 

If  Seth  P.  Norton  had  been  the  payee  of  this  policy,  and  hud  not 
been  the  agent  of  the  defendants,  and  that  had  been  the  only  condi- 
tion attached,  it  clearly  would  not  have  rebutted  the  presumption  of 
payment  of  the  premium.  It  is  not  to  be  supposed  that  the  officers 
of  this  company  would  send  to  a  policy  holder  a  certificate  of  re- 
newal with  such  a  condition  annexed,  unless  the  premium  was  paid, 
or  some  agreement  of  waiver  or  for  giving  time  had  been  made.  In 
reference  to  such  a  certificate  in  possession  of  a  policy  holder,  the 
reasonable  presumption  therefore  would  be  that  the  company  pre* 
pared  their  certificates  in  blank,  in  that  way  to  avoid  the  danger  of 
having  them  obtained  surreptitiously,  and  to  enable  them  to  make 
defense  in  case  of  loss  where  the  certificate  was  delivered  pursuant 
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to  some  gpecial  agreement  which  had  not  been  perfonned*  And 
onder  the  circumstances  of  this  case  that  condition  can  hare  no 
greater  effect  in  this  certificate. 

Although  Elizabeth  Norton  was  the  payee  named  in  the  policy, 
the  notice  and  the  undisputed  OTidenoe  show  that  it  was  in  sub- 
stance  and  effect  a  contract  between  Seth  P.  Norton  and  the  defend- 
ants. It  was  the  common  case  of  a  husband  insuring  his  life  in  the 
name  of  his  wife  to  make  provision  for  his  fftmily,  and  must  have 
been  so  understood  by  the  company.  That  condition  therefore 
should  noty  as  I  think,  be  permitted  to  operate  to  rebut  the  pre- 
sumption of  payment  arising  from  the  renewal  clause. 

The  remaining  condition  is  that  the  certificate  should  be  counter- 
signed by  Seth  P.  Norton,  as  agetU. 

It  seems  perfectly  obyious  that  such  countersigning  could  not 
have  been  in  the  contemplation  of  the  parties.  In  relation  to  it 
Norton  was,  and  must  have  been  understood  to  be,  a  principal  and 
not  an  agent.  As  he  was  to  pay  the  premiums  and  was  to  retain  the 
certificate,  it  was  of  no  possible  importance  to  either  party  that  he 
should  sign  it.  The  evidence  shows  that  he  was  not  the  agent  of 
the  plaintiff  in  the  transaction.  Although  the  policy  was  in  her 
name  she  was  a  mere-payee,  and  the*  company  did^not  e.g>eet  him  jj^ 
collect  the  money  of 'bis  wife^,  l^  ^A^'na^Wt^and  cbuji^ 
leave  the  certificate  with  her  as  in  ordinary  cases  of  insurance  ob- 
tained and  renewed  by  agents.  Such  expectation  would  be  as  un- 
natural as  in  a  case  where  the  policy  is  made  payable  to  a  third  person 
as  sBcwriiy  merely ^  and  the  company  know  it,*  and  such  policies  are 
very  common.  The  truth  evidently  i&y  that  the  blank  certificates 
of  the  company  were  prepared  in  this  way  to  be  used  by  the  local 
agents  where  they  furnished  policies  to  third  persons,  and  one  of 
them  was  used  in  this  case,  but  without  intending  that  it  should 
operate  otherwise  than  as  an  unqualified  renewal.  And  this  view  is 
eonfirmed  by  the  course  of  dealing  between  the  parties.  The  pre- 
mium, it  appears,  was  paid  in  1866,  and  a  like  certificate  given. 

We  have  been  referred  to  a  manuscript  opinion  in  the  case  of 
Badger  v.  The  American  Popular  Life  Insurance  Company,  (See 
hereafter.)  In  that  case  the  supreme  judicial  court  of  Massachu- 
setts decided  that  a  policy  for  the  life  of  a  local  agent,  sent  to  him, 
containing  a  condition  that  the  policy  should  not  be  valid  till  coun- 
tersigned by  him,  must  be  so  countersigned.  The  facts  of  the  case 
)o  not  appear,  and  the  opinion  of  the  court  is  very  brief.    The  court 
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held  that  the  insnranoe  company  had  a  right  to  msert  the  oonditiont 
and  the  inBmed  was  bound  to  comply  with  it^  and  that  they  would 
not  inquire  into  the  motires  of  either.  It  is  obyious  that  tha^ 
learned  court  was  satisfied,  from  the  evidence  or  otherwise,  that  the 
condition  was  intentionally  inserted.  Under  the  circumstances  iS 
this  case  we  are  not  so  satisfied.  Looking  to  the  real  character  ^f 
the  contract  it  was  a  senseless  condition,  and  we  think  that  it  was 
not -contemplated  by  the  parties  that  it  should  be  an  operative  one. 

There  is  another  reason  why  the  decision  referred  to  is  not  appli- 
cable. The  court  in  that  case  say  that  there  was  no  eyidence 
^  tending  to  prove  a  waiver  of  the  condition/'  and  the  clear  implica- 
tion is  that,  if  there  had  been,  the  decision  would  have  been 
difierent  In  this  case  there  is  evidence  tending  to  prove  a  waiver. 
The  policy  was  of  a  peculiar  character,  and  had  a  market  value  of 
about  $800,  because  by  its  terms  it  could  be  surrendered  to  the  com- 
pany and  that  sum  obtained  from  them  for  it.  There  was  a  like 
certificate  issued  to  Norton  in  1866,  when  it  is  admitted  that  the 
premium  was  paid,  and  that  certificate  embraced  another  policy 
also,  and  was  not  countersigned.  Norton  had  been  many  years 
employed  by  the  defendants  as  a  local  agent,  and  was  such  at  his 
\/€C9i1ji;.aliuj  ^Q  piu§t  preilume''thU;3ie  uildeMtood  his  business,  that 
'  £e  wa^in  %Pequeni  cdmiAdiricatidA*  With  tlfe  defendants,  and  that  he 
would  not  have  neglected  to  countersign  both  those  certificates  if 
there  had  not  been  some  understanding  that  the  condition  was  not 
to  be  operative,  and  w^  waived.  Norton  is  dead,  and  the  company, 
mistakenly,  as  we  think  under  the  circumstances,  plant  themselves 
on  a  sheer  technicality,  and  explain  nothing.  Under  such  circum- 
stances we  cannot  say,  as  the  court  said  in  Massachusetts,  that  there 
was  not  evidence  tending  to  prove  a  waiver  of  the  conditions  of  the 
certificate,  and  we  are  satisfied  that  justice  has  been  done.  A  new 
trial  is  not  advised. 

In  this  opinion  Oabpekteb,  J.,  concurred. 

Park,  J.  In  this  case  the  court  charged  the  jury  that  the  cer- 
tificate of  the  renewal  of  the  policy,  dated  June  20,  1867,  was, 
under  the  circumstances  of  the  case,  prima  fade  evidence  that  the 
premium  on  the  policy  for  that  year  had  been  paid ;  although  the 
certificate  declares,  in  exprr^s  terms,  that  it  shall  not  be  valid,  or  in 
any  manner  binding  on  the  company,  until  the  premium,  interest^ 
and  assessment  are  paid,  as  per  margin,  and  the  receipt  counter- 
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signed  by  S.  P.  Norton.  The  margin  referred  to  contains  merely  a 
statement  of  Norton's  acoonnt  with  the  company  concerning  the 
policy  for  that  year  and  the  balance  due  for  the  premium. 

It  seems  to  me  that  the  certificate  of  renewal,  instead  of  being 
prima  faci$  eyidenoe  that  the  premium  was  paid,  shows  manifestly 
tLe  contrary.  It  bears  evidence  on  its  face  that  when  the  company 
sent  the  certificate  to  Norton,  no  money  was  received  to  apply  on 
the  premium  for  that  year.  Its  language  is:  ^^This  certificate 
leceij^t  shall  not  be  valid,  or  in  any  manner  binding  on  this  com- 
pany, until  the  premium  is  paid." 

Norton  was  an  agent  of  the  company,  and  that  part  of  the  cer- 
tificate which  requires  that  the  receipt  shall  be  countersigned  by 
him  was  evidently  designed  for  cases  where  third  persons  were  in- 
sured, and  has  no  application  to  his  policy.  He  can  in  no  sense  be 
regarded  as  an  agent  of  the  company  in  affecting  his  own  insurance 
or  any  of  its  renewals.  So  far  as  his  policy  was  concerned  the  com- 
pany dealt  with  him  directly,  and  the  clause  in  the  certificate  which 
I  have  quoted  would  have  been  stricken  from  the  certificate  if  the 
company  had  received  the  premium.  It  says,  substantially,  the 
money  has  not  been  received ;  and  therefore  declares  that  the  re- 
newal shaD  not  take  effect  until  the  premium  is  paid. 

And  further,  the  blank  receipt  for  the  premium  in  the  margin  of 
the  certificate  still  remains  in  blank.  No  one  could  execute  it  but 
the  company,  for  it  is  manifest  Norton  was  no  agent  of  theirs  to 
collect  the  premium  of  himself.  He  could  not  give  a  receipt  for 
his  own  money  and  bind  the  company  by  the  transaction. 

What  ground  then  is  there  for  claiming  that  the  certificate  bears 
upon  its  fiioe  prima  facie  evidence  that  the  premixmi  was  paid  ? 
What  circumBtanoe  is  there,  which  can  legitimately  be  taken  into 
consideration  in  connection  with  the  certificate,  tiiat  shows  such 
fact  ?  Written  instruments  may  be  read  in  the  light  of  surrounding 
circumstances  when  they  are  ambiguous,  but  not  otherwise.  Thi« 
is  familiar  law.  1  Swift's  Dig.  180.  What  ambiguity  is  there  in  the 
certificate  regarding  the  payment  of  the  premium  ?  It  is  entirely 
sOent  on  the  subject  It  says  nothing  whatsoever,  ambiguous  or 
otherwise,  that  indicates  that  the  premium  had  been  paid. 

But  it  is  said  that  a  similar  certificate  was  sent  to  Norton  the 
year  before,  and  sending  him  the  one  in  question  conduces  to  show 
that  the  premium  of  the  preceding  year  hud  been  paid,  and  this 
establishes  the  mode  of  dealing  between  the  parties.    If  the  mode 
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of  dealing  can  be  established  by  one  transaction,  it  was  a  fact  for 
t])e  consideration  of  the  jury  upon  the  question  whether  payment 
of  the  premium  for  the  year  1867  had  been  made,  and  has  nothing 
tx)  do  with  the  question  of  law  involved  in  the  charge  of  the  court 

It  is  further  said  that  Norton  was  in  possession  of  the  certificate 
of  renewal,  and  that  this  is  strong  evidence  that  the  premium  was 
paid.  But  the  instrument  declares  that  it  shall  have  no  effect  what- 
soever until  the  premium  of  that  year  is  paid.  This  clause  was  as 
much  binding  on  Norton,  for  aught  that  appears,  as  it  was  in  cases 
where  third  parties  were  insured.  The  only  difference  in  the  cases 
consists  in  the  mode  adopted  by  the  company  in  making  the  con- 
tnicts.  In  the  one  case  they  acted  in  person ;  in  the  others  by  repre- 
sentatives.  But  the  mode  of  making  a  contract  has  nothing  to  do 
with  its  binding  obligation  when  made,  or  the  rules  of  law  regarding 
its  construction.  This  clause  then  must  be  construed  as  binding  on 
Norton.  But,  if  the  possession  of  the  certificate  is  entitled  to  any 
weight,  it  is  a  consideration  manifestly  dehors  the  question  of  law  I 
am  considering.  It  should  have  been  left  to  the  jury  to  determine 
whether  the  company  would  deliver  to  Norton  an  instrument  per- 
fectly worthless  till  he  complied  with  the  condition  on  which  it 
should  take  effect,  that  is,  till  he  paid  the  premium.  The  questicm 
involved  in  the  charge  is,  does  the  instrument  itself  show,  ^  matter 
of  law,  that  Norton  complied  with  the  condition  ? 

It  is  further  claimed  that  manifest  justice  has  been  done  in  the 
case,  and  that  therefore  a  new  trial  should  not  be  advised,  although 
the  court  may  have  erred  in  its  charge  to  the  jury.  But  how  can 
this  be  true,  when  the  charge  of  the  court  substantially  deprived 
the  defendants  of  a  trial  by  the  jury  of  the  questions  of  fact  now 
relied  upon  by  the  plaintiff  to  establish  this  daim  ? 

The  motion  shows  that  the  only  question  in  dispute  on  the  trial 
was  whether  the  premium  had  been  paid.  The  plaintiff  offered  the 
certificate  in  evidence  to  prove  the  fieuit,  and  the  defendants,  believ- 
ing that  the  plaintiff  had  feuled  to  make  out  her  case,  offered  ^o 
evidence  on  the  subject.  In  this  state  of  the  case  the  court  churged 
the  jury  that,  under  the  circumstances,  the  certificate  was  prima 
fads  evidence  that  the  premium  had  been  paid.  This  was  telling 
them  substantially  to  return  a  verdict  for  the  plaintiff. 

The  defendants  therefore  have  had  no  trial  by  the  jury  of  the 
question  of  fact ;  and  indeed  no  trial,  either  of  law  or  fact,  for  this 
elaim    concedes   that  the  ruling  of  the  court   which  decided  the 
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eauBe,  was  erroneous.  All  ihe  trial  that  the  defendants  have  really 
had  has  been  in  this  oonrty  which  is  whoDy  a  oonrt  of  law. 

Again,  if  a  new  trial  can  be  refused  in  this  case  on  the  ground 
that  justice  has  been  done,  a  similar  course  might  be  taken  in 
erery  case  of  error;  and  this  court  would  be  required,  in  motions 
Cor  a  new  trial,  to  review  all  the  questions  of  fact  inyolved  in  the 
trial  of  the  cause  in  the  court  below.  This  would  be  contrary  to 
an  precedent  hitherto  established,  and  would  require  that  all  the 
evidence  in  such  cases  should  be  certified  to  this  court ;  for  without 
the  evidence  before  us  we  cannot  intelligently  say,  as  we  cannot  here, 
ihat  justice  has  been  done. 

I  think  a  new  trial  should  be  advised. 

In  this  opinion  Loomib,  J.,  oonourred. 

Vol.  JV,  —  U 
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(iiIowa»Mb) 

b  AB  Mtlon  lor  duidfir  H  la  not  neeeMfcry  lo  piofve  tlie  pwd—  woids  «s 
avsmd  in  tlie  peitltloBt  tmt  it  ^  mifllcl«nt  lo  prore  Umbi  ■abitentiallj  m 
thanlik  iet  loHh. 

AonoK  for  slander  by  Desmond  against  Brown.  Judgment  for 
defendant  Plaintiff  appealed  to  this  oourt  on  exceptions  to  tha 
eharge  to  the  joiy  which  is  set  forth  in  the  opinion. 

H.  T.  MeNuUjf,  for  appellant 

Roimis,  Ibuke  dk  Buri,  and  T.  &  WOmm,  for  q;ypellee. 

BsoKy  J.  The  district  court  gare  the  following^  among  other 
instructions,  to  the  jury,  yiz. :  '^  The  burden  of  the  issue  is  on  the 
plaintiff,  and  you  must  be  satisfied  from  the  preponderance  of  the 
proof  that  the  defendant  spoke  the  words  as  charged  in  the  petition , 
and  any  substantial  yarianoe  wiU  be  &tal  to  plaintiff's  right  to 
cecoTer.  And  it  is  not  suflScient  to  prove  the  words  substantifilj 
m  a  different  form  or  in  equivalent  words^  but  they  must  be  proren 
in  substance,  in  form  as  charged.'' 

This  instruction  is  erroneous,  and  directly  in  conflict  with  the 
rule  as  recognised  by  this  court  In  MeOUntock  t.  Oriekf  4  Iowl^ 
453,  it  is  explicitly  laid  down,  that  it  is  not  necessary  to  prove  the 
precise  words  as  ayerred  in  the  petition,  but  it  is  sufficient  to  prove 
them  substantially  as  therein  set  out  This  rule  is  doubtless  in 
accord  with  the  current  of  authorities.  In  addition  to  the  authori- 
ties cited  in  support  of  the  rule  in  McOUniock  y.  Oricky  the  follow- 
ing are  to  the  same  effect:  Kennedy  r.  Lowryy  1  Binn.  393 ;  Miller 
v.  Miller,  8  Johns.  74;  Oruhhs  v.  Kyxer,  2  MoCord,  304. 

In  reply  to  this  objection,  based  upon  the  foregoing  instruction, 
defendant's  counsel  argue,  that,  as  there  was  but  one  witness  to  the 
speaking  of  the  words,  the  plaintiff  himself,  the  jury  could  not  hare 
teen  misled  by  the  instruction  We  do  not  see  ho  t  this  follows  ar 
a  conclusion.  But,  in  fact,  it  appears  from  the  record,  thfci  ihe 
words  were  not  proved  in  form  as  charged  in  the  petition,  so  that 
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the  jnry^  under  the  instmction  giyen  by  the  district  court,  could  not 
have  found  for  the  plaintiff;  while,  according  to  the  rule  recognized 
by  this  court,  as  stated  above,  there  was  no  such  variance  between 
the  petition  and  proof  as  would  preclude  the  jury  from  finding  a 
verdict  for  plaintiff.  It  is,  therefore,  evident  that  the  plaintiff  was 
prejudiced  by  the  instruction. 

Several  other  grounds  of  error  are  assigned  and  urged  in  argu- 
ment by  appellant's  counseL  It  is  needless  to  consider  them,  as  the 
judgment^  for  the  error  above  pointed  out,  must  be 
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k  dty  holdfl  title  to  its  public  squares  <f»  tnui  for  the  pablle,  and  they  ate  aol 
liable  to  sale  on  execations  against  the  oorporation  for  its  general  in- 
debtedness. 

Action  by  Bansom,  a  tax  payer  of  Iowa  city,  to  set  aside  an 
execution  sale  of  ^'  College  Green,''  a  public  square  of  said  city* 
The  execution  was  issued  on  a  judgment  against  the  city  for  general 
corporation  indebtedness,  and  the  square  was  bought  by  Boal,  who, 
with  the  city,  was  made  defendant  in  this  action.  Boal's  answer 
was  a  cross  petition  against  the  city  to  quiet  his  title,  and  the  action 
was  continued  between  them.  The  cross  petition  was  dismissed ; 
Boal  appealed. 

FaircM  d  Booty  for  appellant 

Robinson  dk  Paitersony  for  appellee. 

CoLB,  C.  J.  The  only  question  presented  by  this  record  for  oar 
determination  is,  whether  a  public  square  of  a  city  is  liable  to  sale 
on  execution  against  the  city  for  its  general  indebtedness.  The 
question  is  neither  new  nor  difficult. 

The  cities  of  our  State  ^old  the  titles  to  the  streets,  alleys  and 
public  squares  in  trust  for  the  public ;  and^  upon  principle,  such 
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trast  property  can  no  more  be  sold  to  satisfy  the  debts  of  the  dtj 
than  can  any  other  tmst  property  be  sold  to  satisfy  the  indiyidnal 
debts  of  any  other  tmstee.  The  property  so  held  by  the  dtj  oan 
only  be  nsed  for  the  purposes  to  which  it  was  dedicated.  It  cannot 
be  sold  to  satisfy  its  debts.  This  was  directly  so  held  in  I%e  Oiif 
of  Alton  Y.  Ittinoia  Trust  Co.,  12  IlL  38.  Nor  can  the  legisUtora 
authorize  an  appropriation  of  the  property  to  any  other  than  the 
trust  purposes.  Warren  y.  Mayor  of  Lyons,  23  Iow%  351,  and 
authorities  there  dted.  It  is  not  a  question  of  exemption  firom 
execution  sale  under  the  statute. 

Ajfirtnodm 


Mahdibsohid  t.  Oitt  of  Dubuque  ^ypeUant 

SSIowmi  Hl) 

B^hwaif  bpdsMoation — ttability  ofwrpufoHm  far  it^wrim  oau9§d  by  d^fioU 

in-^mufMpal  corparaHon, 


In  an  actian  agalnBt  a  city  for  the  Yalae  of  a  horso^  lost  hj  plalntlif  In 
Beqnenoe  of  a  defect  in  a  bridge,  alleged  to  be  part  of  a  highway  whieh  the 
olt J  waa  bound  to  keep  in  repair,  it  appeared  that  the  waj  had  been  dedl- 
oated  to  the  eitjr,  bat  that  no  acta  of  acceptance  had  been  performed  before 
the  loea,  other  than  public  OBer,  bat  that,  after  the  lo«,  the  dtj  had  re 
paired  the  bridge  and  the  embankment  ai^acent.  SM,  that  pUintUTooald 
recoYer.    Williaics,  J.,  diaentin^. 

It  is  the  datj  of  a  dtjr  not  only  to  keep  its  streets  in  repair,  bat  to  erect  bar 
lien  and  protectionfl  to  prcYcnt  traYelers  ftom  paairfng  without  its  limits, 
but,  in  its  general  directiona,  into  dangers  and  obatructiona.    Per  BnoK*  J. 

AonoK  by  Manderschid  against  the  city  of  Dubuque  to  reoover 
for  the  loss  of  a  horse  injured  while  crossing  a  defectiye  bridge  in 
said  city.  The  place  of  the  injury  was  called  the  Sixth  street  ex- 
tension, and  the  bridge  was  built  in  1857,  by  the  Harbor  ImproTe- 
ment  Company.  The  road  has  been  used  by  the  public  oyer  since. 
In  1865  the  company  built  a  mill  on  their  property,  and  this  '^  exten- 
sion "  was  the  regular  road  to  the  milL  The  accident  complained 
of  occurred  in  1867.  Soon  after,  the  city,  at  the  request  of  the 
mill  owners,  repaired  the  bridge  and  the  embanlorent  adjacent  It 
appeared  firom  the  evidence  that  the  bridge  was  ^'  aoout  a  quarter  of 
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ft  mile ''  from  the  termination  of  Sixth  street  proper.    The  judge 
deliyered  the  following  instmctionB  to  the  jury: 

1.  "  If  yon  find  ftx)m  .the  eyidenoe  that  the  bridge  where  the  aod- 
dait  is  alleged  to  have  happened  was,  at  the  time  of  the  accident^  a 
part  of  a  public  highway  of  the  city  of  Dubuque^  and  was  out  of 
repair  and  in  a  dangerous  condition^  and  that  the  accident  was  occas- 
ioned by  reason  of  the  defect  in  the  bridge,  and  that  such  defect 
was  known,  or  might  have  been  known,  to  the  city  authorities  by 
the  exercise  of  ordinary  care,  and  also  that  the  accident  happened 
without  the  failure  of  the  plaintiff  to  exercise  ordinary  care  to  aroid 
it,  then  you  should  find  for  the  plaintiff. 

2.  ^^  If  the  place  where  the  accident  happened  was  no  part  of  a 
public  highway  or  street,  but  a  private  way  constructed  by  a  pri- 
Tate  company  for  its  own  use  and  purposes,  and  never  accepted  by 
the  city  of  Dubuque  as  a  public  highway,  then  you  should  find  for 
the  defendant ;  unless  you  should  further  find  that  the  dangerous 
place  was  in  such  near  proximity  to  a  public  highway  as  to  be  dan- 
gerous to  persons  using  the  public  street,  then  yo.u  should  find  for 
the  plaintiff  Whether  the  place  was  in  such  proximity  to  the 
street,  and  dangerous,  is  for  you  to  determine. 

3.  '*  If  a  street  with  bridges  had  been  constructed  and  used  as  a 
public  highway  for  more  than  ten  years,  it  would,  ^^ma  facie,  be 
deemed  a  public  street,  with  all  the  rights  and  responsibilities  attach- 
ing to  such  a  public  use.  But  this  presumption  may  be  rebutted  by 
evidence  that  it  was  only  intended  as  a  private  way. 

4.  ^  Acts  of  the  city,  such  as  repairing  the  bridge  in  question 
after  the  accident  had  happened,  would  not  alone  be  sufficient  to 
establish  the  fact  that  it  was  a  part  of  a  public  highway ;  but  such 
acts,  if  proved,  may  be  considered  as  items  of  evidence  tending  to 
show  that  the  city  recognized  the  street  as  a  public  highway.^' 

Verdict  for  plaintiff;  judgment  thereon,  and  appeal  by  defendantu 

£  McCenetfy  for  appellant 

&  P.  Adams  and  W.  Chandler,  for  appellee. 

Beck,  J.  The  questions,  both  of  law  and  fiact,  arising  in  this 
case,  relate  to  the  character  of  the  Sixth  street  extension;  whether 
A  contemplation  of  law  it  was,  at  the  time  of  the  injury  complained 
9f.  a  highway.    It  is  not  denied,  that,  if  it  in  fact  was  a  highway, 
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defendant  is  liable  in  this  action,  and  that  the  yeidiot  and  jadg* 
ment  shonld  be  Bostained.  To  these  qnestiona  alone  is  our  atten- 
tion directed  by  the  aigument  of  the  ooonael  of  thepartiefly  and  no 
others  will  be  considered. 

There  is  no  evidence  contained  in  the  record  tending  to  show  that 
the  street  extension  in  question  had  been  established  as  a  highway 
under  authority  of  legislatire  enaftment,  that  it  was  a  highway 
under  any  statutory  law  of  the  State.  If  a  highway  at  all,  it  is  such 
by  dedication  of  the  owner  of  the  soil  and  acceptance  by  the  city, 
and  this  is  the  main  point  to  be  determined  in  the  case. 

I.  In  order  to  sustain  a  highway  by  dedication,  it  is  necessary  to 
show,  not  only  that  which  in  law  will  amount  to  a  dedication  on  the 
part  of  the  owner  of  the  soil,  bat  also  the  acceptance  of  the  high- 
way as  dedicated  by  the  public  This  is  especially  necessaiy  when 
the  municipality  or  other  body  burdened  with  the  duty  of  keeping 
it  in  repair  is  charged  with  negligence  of  that  duty,  and  damages 
are  sought  to  be  recovered  therefor. 

We  will  first  inquire  what  will  sufficiently  establish  in  law  the 
dedication  of  land  for  a  highway  by  the  owner  of  the  soil  No  par- 
ticular form  need  be  pursued  by  the  owner  in  order  to  dedicate  the 
land  for  the  purpose  of  a  highway.  Any  act  indicating  a  clear 
intention  to  dedicate  is  sufficient  The  intention  of  the  owner  to 
set  apart  the  lands  for  the  use  of  the  public  as  a  highway,  the  animug 
dedicandi  is  the  foundation  principle,  the  very  life  of  dedication. 
When  this  is  unequivocally  indicated  by  the  acts  of  the  owner  of 
the  soil,  so  far  as  he  is  concerned,  the  dedication  has  been  mad^.  It 
follows  that  dedication  is  a  conclusion  of  fact  to  be  drawn  by  the 
jury  from  the  circumstances  of  each  case,  and  the  questions  to  be 
determined  by  them,  as  against  the  owner  of  the  soil,  is,  whether  the 
animus  dedicandi  sufficiently  appears  firom  aQ  the  facts  of  the  case. 
2  Smith's  Lead.  Gases,  Hare  &  Wallaoe's  Notes,  181,  etaeq^y  and 
authorities  cited;  Angell  on  Highw.,  §  142;  Onstott  v.  Murray 
22  Iowa,  467. 

II.  It  has  been  held  that  long  use  of  the  lands  by  the  public  as  a 
highway  is  evidence  of  a  fbrmer  dedication.  The  period  of  contin- 
ued and  uninterrupted  use  by  the  public,  whidi  will  raise  the  pre- 
sumption of  dedication  in  some  States,  corresponds  with  the  term 
fixed  for  the  limitation  of  real  actions.  Such  has  been  the  ruling 
of  this  court  Keyes  dt  Crawford  v.  7bt7, 19  Iowa,  123 ;  ChistoU  t 
Murray,  22  id.  457. 
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In  other  States  a  period  of  time  shorter  than  that  required  to 
limit  an  action  to  recorer  lands,  daring  which  the  use  by  the  pablio 
has  continued,  has  been  held  sufScient  to  raise  a  presumption  of 
dedication.  See  authorities  cited  in  Angell  on  Highw.,  §  143,  et  8eq. 
and  2  Smith's  Lead.  Gas.,  Hare  &  Wallace's  Notes,  180,  ei  Beq. 

UL  Use  by  the  public  of  a  highway  during  a  time,  of  whateyer 
Quration,  is  not  the  only  circumstance  that  will  raise  a  presumption 
of  dedication.  It  may  be  shown  by  other  facts,  from  which  may  be 
properly  inferred  an  unquestionable  intention  to  dedicate  the  land 
for  the  purpose  of  a  highway. 

Acts  of  the  owner  of  the  land,  implying  his  assent  to  its  uses  as  a 
highway  and  indicating  an  animus  dedicandi,  when  accompanied 
by  user  on  the  part  of  the  public,  without  regard  to  the  time  during 
which  the  way  has  been  used,  are  sufScient  to  authorize  an  infer- 
ence of  prior  dedication.    Marcy  y.  Taylor,  19  UL  634 

Thus,  where  the  land  owner  buiU  a  street  upon  his  premises  which 
was  used  as  a  highway,  it  was  held  to  amount  to  a  dedication.  Lade 
r.  Shipard,  2  Strange,  1004. 

Selling  lots  abutting  upon  lands  used  as  a  way;  describing  high- 
ways as  such  in  a  map  or  plot  by  the  land  owner;  standing  by  and 
seeing  ways  improyed  or  made^  and  other  like  acts  which  induce  the 
[iiblic  to  belieye  that  the  land  is  set  apart  as  a  highway,  will  raise 
a  presumption  of  dedication.  See  authorites  cited  in  Angell  on 
Highw.,  §  143,  et  seq.,  also  the  following  cases,  illustrating  the 
application  of  this  doctrine.  Connor  y.  President  and  Trustees  of 
New  Albany y  1  Black£  43 ;  Oroynn  y.  Homan,  15  Ind.  201 ;  Wil- 
liams  y.  Wiley,  16  id.  362 ;  State  y.  Atherton,  16  N.  H.  203 ;  Lotans' 
dale  y.  Portland,  1  Oregon,  397 ;  Harding  y.  Jasper,  14  Gal.  642. 

The  act  of  the  owner  of  lands  within  the  limits  of  a  city,  in  con- 
structing a  street  oyer  them,  and  the  necessary  bridges  suitable  for 
ihe  public  trayel,  and  in  throwing  them  open  to  public  use,  appears 
to  be  the  clearest  expression  of  an  intention  to  dedicate,  and  in  the 
absence  of  eyidence,  showing  a  contrary  intention,  ought  to  be  so 
held.  Lands  in  a  city  are  rendered  more  yaluable  by  the  increase 
of  &cilities  of  approach  to  and  oyer  them,  and  may  thus  be  made 
more  useful  for  all  purposes  of  city  lots.  Unless  there  be  something 
to  indicate  otherwise,  it  will  be  presumed  that  a  street  opened  and 
constructed  by  the  owner  of  such  lands  was  established  with  a  yiew 
to  increase  the  yalue  of  his  property  by  thus  dedicating  a  part  of  it 
to  the  public  use. 
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I Y.  We  have  seen  the  acceptanoey  by  the  pablio,  of  the  highway, 
is  necessary  to  effectnate  the  dedication.  This  is  certainly  tme,  in 
order  that  the  proper  public  authorities  may  be  charged  with  the 
burden  of  keeping  the  way  in  repair,  and,  consequently,  liable  for 
neglecting  so  to  do.  It  will  be  necessary  next  to  inquire  waat 
amounts  to  an  acceptance  and  what  is  sufficient  evidence  thereo£ 

It  is  probably  the  settled  doctrine  in  England  that  no  formal 
acceptance,  other  than  public  use,  is  necessary,  in  order  to  make  the 
dedication  of  a  highway  effectual  See  Angell  on  Highw.,  §  158 
While  this  rule  is  not  uniformly  recognized  in  this  country,  yet  it 
is  believed  that  the  weight  and  prevailing  current  of  authorities 
support  it  Curtis  v.  Hotft,  19  Conn.  154, 169 ;  Baker  v.  Clark,  4 
N.  H.  380 ;  State  v.  Ifudd,  3  Fost  327 ;  CoU  t.  Sprout,  35  Me.  161 ; 
The  People  v.  Beaubien,  2  Doug.  256,  286 ;  Staie  v.  Cutten,  3  Vt. 
530 ;  Morley  v.  2'aylor,  19  IlL  634 ;  Green  v.  Oa>UMn,  29  Conn.  157 ; 
Boyce  v.  TJie  State,  16  Ind.  451 ;  Norse  v.  Ranno,  32  Vt  600 ; 
Holdam  v.  Cold  Spring,  21  N.  Y.  474 ;  Owynn  v.  Homan,  15  Ind. 
201 ;  Leech  v.  Waugh,  24  III  228;  Connehan  v.  Ford,  9  Wis.  240 ; 
Daniels  v.  The  People,  21  111.  439;  Holdam  v.  Trustees  of  Cold 
Spring,  23  Barb.  103 ;  Jennings  v.  Inhabitants  of  Tisbury,  ft  Gray, 
73 ;  Bissell  v.  N.  Y.  Central  R  IL,  26  Barb.  430 ;  Hays  v.  The  State, 
8  Ind.  425 ;  The  State  v.  HiU,  10  id.  219 ;  Smith  v.  The  State,  3 
Zabr.  130;  State  v.  Sarton,  2  Strob.  60 ;  State  v.  Atherton,  16  N.  II. 
202. 

It  is  held,  in  Massachusetts,  that  uninterrupted  and  general  use, 
by  the  public,  of  a  road,  as  a  highway,  for  twenty  years,  the  time 
fixed  by  statute  for  the  limitation  of  real  actions,  is  sufficient  to 
charge  a  town  with  liability  to  keep  it  in  repair,  notwithstanding  a 
statutory  provision  that  no  way  which  has  not  become  public  shall 
be  chargeable  upon  a  city  or  town,  as  a  highway,  unless  it  be  laid  out 
and  established  by  such  town  or  city,  in  the  mapner  prescribed  by 
statute.  Jennings  v.  Inhabitants  of  Tisbury,  5  Gray,  73 ;  see  Gen. 
Stats,  of  Mass.  (1860)  243,  774. 

It  has  been  ruled,  in  Indiana,  that  use  and  repairs  of  a  road,  by 
the  public,  continuously  for  ten  years,  or  less,  is  sufficient  to  author- 
ize a  jury  to  infer  dedication  by  the  owner  of  the  land  over  which 
the  road  passed,  for  the  purpose  of  a  highway,  although  a  statute 
of  the  State  declares  that  all  public  roads  which  have  been  or  may 
be  used  as  such  for  twenty  years  or  more,  shall  be  deemed  puLlic 
highways.     TJie  Stale  v.  fTill,  10  Ind.  219. 
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Work  done  by  proper  anthority  to  repair  roads  ased  as  highways, 
when  no  evidence  of  their  establishment  under  statute,  nor  other 
eyidenoe  of  acceptance  is  shown,  has  repeatedly  been  held  sufficient 
to  authorize  the  inference  of  acceptance,  by  the  constituted  public 
authorities,  of  ways  dedicated  to  public  use.  Marcy  y.  Taylor,  19 
LL  e34 ;  Folsom  v.  UnderhiU,  36  Yt  580 ;  State  y.  Atherton,  16  N. 
H.  :e03 ;  People  v.  Jones,  6  Mich.  176 ;  Alvord  v.  Ashley,  17  IIL  303 ; 
The  Commonwealth  v.  Beiding,  13  Mete  10. 

The  convenience  to  the  public  of  a  highway  in  question,  coupled 
with  use  by  the  public,  when  dedication  is  sufficiently  shown,  may 
be  proved,  in  order  to  base  a  presumption  of  acceptance.  Oreen  v. 
(hnaan,  29  Conn.  157 ;  Ghithrie  v.  Ifew  Haven,  31  id.  308. 

The  several  rules,  supported  by  the  authorities  above  cited,  are  in 
harmony  with  reason  and  necessary  corollaries  from  other  undis- 
puted doctrines.  It  cannot  be  denied  that  long  user  by  the  public, 
repairs  under  authority  of  the  proper  public  officers,  and  other  acts 
of  the  public  or  oL  the  proper  authorities,  are  evidence  of  dedica- 
tion, as  against  the  land  owner,  in  cases  where  he  disputes  the  right 
of  the  public  to  the  enjoyment  of  the  easement 

XJs^  by  the  public  for  ten  years,  and  in  one  case  for  a  shorter 
period,  has  been  held  in  this  State  sufficient  upon  which  to  base  a 
presumption  of  dedication.  See  Keyes  S  Orawford  v.  Tait,  and 
Onstott  V.  Murray,  supra.  Ui)on  evidence  of  this  character  land 
owners  are  deprived  of  the  use  of  their  lands,  and  fines  and  penal- 
ties are  enforced  in  criminal  proceedings,  qui  tarn  and  other  actions, 
in  cases  without  number,  to  be  found  in  all  the  books,  both  English 
aixd  American.  But  to  support  a  dedication,  acceptance  by  the 
public  or  public  authorities  of  the  lands  dedicated  must  in  all  cases 
be  shown,  or  proper  evidence  must  be  given  from  which  it  can  be 
inferred.  In  such  cases  acceptance,  it  is  uniformly  held,  may  be 
proved  in  the  manner  indicated  in  the  authorities  above  cited,  viz., 
by  user,  by  repairs,  etc.  Now  it  appears  to  be  unreasonable,  and 
contrary  to  the  plainest  principles  of  justice,  that  acceptance  may 
be  thus  proved  and  inferred  against  the  land  owner,  or  those  who 
are  charged  with  the  violation  of  law  by  obstructing  a  public  way, 
and  ye!:,  that  the  same  evidence  will  be  sufficient  to  prove  the  like 
tad,  when  the  public  authorities  are  charged  with  neglect  of  duty  or 
violation  of  law  touching  the  highway,  whereby  the  private  citizen 
suffers  loss.  Tb's  would  be  establishing  one  kind  of  law  for  the 
atizen,  and  another  for  municipal  and  other  quasi  corporations  and 
Vol.  IV.— 26 
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public  officers ;  and  the  recognition  of  different  mles  of  eyidenoe  in 
cases  where  the  same  fiusts  and  same  issues  are  presented  for  deter- 
mination of  the  same  or  like  rights,  duties  and  legal  liabilities.  It  is 
plain  that  acceptance  may  be  prored  in  a  case  against  the  publie 
authorities  for  neglect  to  repair  a  highway  resting  upon  dedication, 
by  the  same  evidence  that  is  sufficient  to  establish  it  in  a  case  where 
the  citizen  is  charged  with  obstructing  a  highway,  as  the  owner  ifl 
required  to  surrender  his  land  under  a  dedication  to  the  public. 

It  has  been  suggested  as  an  answer  to  this  argument,  that,  in  cases 
against  the  citizen  for  obstructing  the  highway,  or  against  the  land 
owner  who  denies  the  dedication,  acceptance  is  shown  by  the  fact  of 
the  commencement  of  legal  proceeding,  prosecution,  or  the  finding 
of  the  indictment;  that  is,  whatever  act  is  done  or  proceeding  insti- 
tuted to  sustain  the  highway,  as  against  the  citizen,  amounts  to  an 
acceptance  by  the  public  or  the  proper  public  officers.  As  a  matter 
of  fact,  in  no  case  can  this  view  be  sustained.  The  informer  who 
institutes  prosecutions,  the  grand  jury  that  presents  the  indictment^ 
or  the  citizen  who  brings  a  private  action  against  one  who  obstructs 
a  road,  in  no  sense  are  clothed  with  authority  to  accept  a  dedication 
in  behalf  of  the  public.  Besides,  if  this  were  admitted,  such  accept- 
ance must,  of  necessity,  be  after  the  act  causing  the  obstruction,  and 
as  acceptance  is  necessary  to  effectuate  dedication,  it  follows  that, 
at  the  time  the  act  was  done  for  w^ich  proceedings  or  prosecutions 
are  instituted,  no  dedication  in  fact  existed. 

An  argumeot,  against  the  conclusion  we  have  adopted,  is  based 
upon  the  ground  of  hardship  to  the  counties  and  cities  of  the  State  if 
they  are  held  liable  to  keep  in  repair  highways  not  laid  out  and  estab- 
lished under  their  authority,  or  not  recognized  by  the  formal  act  of 
the  proper  officers  or  authorities  of  these  corporations,  expressed  in 
a  manner  indicating  the  formal  acceptance  of  tht%  highway  as 
dedicated,  by  resolution,  order  or  ordinance  of  the  proper  author- 
ity of  the  county  or  city.  The  argument  is,  that  these  corporations 
will  be  burdened  with  liability  growing  out  of  claims  for  injuries 
resulting  from  defective  highways  of  this  character.  The  appre- 
hension, we  think,  is  not  well  founded.  As  a  fact,  it  is  well  known 
that  claims  for  such  injuries  are  very  unfrequent  But  a  very  lim- 
ited number  of  such  cases  are  within  our  knowledge,  and  we  do  not 
see  that  the  rule  we  adopt  will  tend  to  increase  them.  However  this 
may  be,  in  our  opinion,  if  a  citizen  sustains  injury  by  reason  of  a 
defective  highway,  which  is  recognized  as  necessary  for  the  public 
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oonyenienoe  by  public  use  and  repairs  made  by  pablio  aathoriiy,  he 
is  as  jnsUy  entitled  to  compensation  as  though  the  highway  had 
been  established  by  formal  act  of  the  public  oflScers  intrusted  with 
that  duly.  The  same  alignment  could  be  made  against  all  high- 
ways. If  counties  and  cities  may  be  burdened  in  this  way,  by 
highways^  by  dedication  and  acceptance  by  the  public,  so  they  may 
be  with  those  established  in  any  other  way.  But  this  view  cannot 
weigh  against  the  wants  and  convenience  of  the  public  for  neces- 
sary avenues  of  communication.  Such  wants  being  indicated  by 
public  travel  and  recognized  by  the  public  authorities,  by  repairs 
and  in  other  ways  indicated  above,  it  becomes  clearly  the  duty  of 
the  counties  and  cities  to  provide  for  them,  by  keeping  in  repair 
such  highways. 

It  is  doubtless  within  the  power  of  the  counties  and  cities  to  vacate, 
or  by  proper  action  to  refuse  to  accept,  highways  established  by 
dedication,  so  that  it  is  impossible  for  land  owners  to  force  upon 
the  public  roads  not  necessary  for  the  public  convenience.  Such  as 
ue  necessary  the  public  authorities  ought  to  keep  in  repair. 

It  will  be  noted  that  the  question  in  this  case,  whether  the  high- 
way as  dedicated  was  accepted  by  the  public,  was  submitted  by  the 
instructions  to  the  jury.  This  is  a  proper  question  of  fact  ezdu* 
sively  for  the  jury  to  determine.  The  evidence  submitted  in  this 
case  is  competent  upon  that  issue,  as  we  have  seen,  under  the  fore- 
going aathorities.  We  are  not  prepared  to  say,  that  the  verdict 
which  implies  the  finding  of  acceptance  by  the  public,  is  not  sup- 
ported by  the  evidence. 

Applying  these  doctrines,  which  are  well  supported  both  upon 
precedent  and  reason,  we  have  no  difficulty  in  sustaining  the  rulings 
and  judgment  of  the  court  below.  The  law  embodied  in  the  instruc- 
tions to  the  jury  fully  accords  with  the  doctrines  above  announced. 
The  instructions  asked  by  defendant  and  refused  were  either  in 
conflict  therewith  or  substantially  given  in  another  form,  upon  the 
court's  own  motion. 

y.  Under  section  23  of  the  charter  of  Dubuque,  it  is  provided 
that  no  addition  to  the  city  shall  be  lawful  unless  it  be  submitted  to 
the  city  counsel,  who  have  exclusive  authority  to  provide  for  and 
regulate  the  width  of  streets  and  alleys  therein.  An  objection  ie 
based  upon  this  provision,  to  the  effect,  that,  upon  the  land  ov(*r 
which  the  street  in  question  passes,  the  city  council  possesses  excin* 
<ive  authority  to  establish  streets.    But  the  defendant  has  failed  to 
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thow  that  the  street  is  within  an  addition,  which  is  oertainlj  neoes- 
sary  to  bring  it  within  the  provision,  even  shonld  we  hold  thafc  it 
possesses  the  force  and  effect  claimed  for  it,  which  by  no  means 
appears  to  ns.  Besides,  we  gather  from  the  record  that  the  island 
and  slough  over  which  the  city  extends  is  within  the  original  limits 
of  the  city,  and  that  an  amendment  of  the  charter  contemplated  the 
construction  of  the  street  oyer  the  same  precisely  in  the  manner  the 
record  describes  the  Sixth  street  extension.  Acts  5th  Gen.  Assem. 
ch.  17,  §  1. 

VI.  It  is  objected  that  the  repairs  npon  the  street  and  bridge 
done  by  the  city,  as  disclosed  by  the  record,  were  after  the  injnry 
which  is  the  foundation  of  plaintiff's  action,  and  that,  therefore,  such 
facts  are  not  proper  evidence  to  show  acceptance  of  the  dedication. 
Defendant  therefore  argues,  that  the  fourth  instruction  given  by 
the  court  is  erroneous,  in  that  it  was  calculated  to  mislead  the  jury, 
there  being  no  facts  in  evidence  before  the  jury  upon  which  it 
oould  have  been  based.  In  our  opinion,  repairs  subsequent  to  the 
injury  are  sufScient  to  show  acceptance  of  the  highway  as  dedicated. 
Not  that  the  acts  themselves  amounted  to  acceptance,  and,  by  retro 
spective  effect,  operated  at  a  time  anterior  to  the  injury,  but  they 
are  clearly  competent  to  be  given  in  evidence,  as  tending  to  show 
that  the  city  had  previously  recognized  and  adopted  the  street.  This 
rule  is  recognized  in  Folsom  v.  Underhilly  36  Vt  580,  a  case  in 
point  fully  supporting  the  view  we  have  just  expressed. 

VII.  The  second  instruction  is  objected  to  on  the  ground  that  it 
is  not  applicable  to  the  case  made  by  the  evidence.  It  is  not 
claimed  that  it  is  erroneous  as  the  announcement  of  an  abstract 
principle  of  law,  but  that  there  are  no  facts  contained  in  the  record 
to  which  it  is  applicable.  The  bridge,  it  is  insisted,  is  a  quarter  of 
a  mile  from  the  beginning  of  the  extension  at  Sixth  street  proper. 
It  is  insisted  that  it  cannot  be  possible  the  bridge  is  in  such  near 
proximity  to  the  street  that,  in  contemplation  of  law,  the  city  would 
be  liable  for  injuries  sustained  by  reason  of  its  dangerous  character. 

We  think  differently.  It  is  the  duty  of  the  city,  not  only  to  keep 
the  street  in  repair,  but  to  erect  barriers  and  protections  to  prevent 
travelers  from  passing  without  its  limits,  but,  in  its  general  direc- 
tion, into  dangers  and  obstructions.  The  city  cannot  be  permitted 
ii  suffer  a  street  to  terminate  in  a  kind  of  a  cul  de  sac  leading  to 
precipices  or  pitfalls,  whereby  the  life  and  property  of  the  traveler  if 
endangered 
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The  ooart  by  the  instraction  rery  properly  left  the  jury  to  deter* 
mine  whether  the  defective  bridge  was  so  near  the  pnblio  highway  as 
to  be  dangerous  to  persons  traveling  thereon.  See  Davis  v.  Hillf  41 
K .  H.  329,  and  authorities  there  cited. 

It  is  the  opinion  of  a  majority  of  the  court  that  no  error  appears 

;r.  the  record  before  us.    The  judgment  of  the  circuit  court  is 

ttierefore 

AffirtnstL 
WiLUAHS,  J.,  delivered  a  dissenting  opinion. 

NOSB.  ^8ee  BHflftdtMiii  T.  (XNtit.  8  Am.  Beii.  SS.~ 


Blattsk  t.  Dbs  MoiifTEB  Yalley  Bailboad  Oompakt,  appellant 

(19  Iowa,  us.) 
MunMpal  tcrporaUan — railroad — rigM  af  tMy — righiB  <if  lot  owMrt, 

%f  the  first  eection  of  a  city  ordinance  a  railway  company  was  anthorlied  tc 
Imild  its  road  oyer  and  across  certain  streets  of  the  city,  pratided,iX  shoald 
be  boilt "  on  the  grade  of  the  dtj/'  By  the  second  section  the  company 
was  anthorised  to  baild  a  bridge  across  a  river  ninning  through  the  city. 
HM,  that  the  clause  in  the  first  section  relatiTe  to  grade  did  not  prohibit 
the  company  from  erecting  suitable  embankments,  above  grade,  as 
approaches  to  the  river ;  and  that  the  company  was  not  liable  to  a  lot  owner 
lor  damages  resulting  from  the  erection  of  the  embankment.  Bbqk»  J 
dimenUng, 

AonoK  by  Slatten  against  the  Des  Moines  Valley  Bailroad  Oom- 
pany  to  recover  damages  resulting  firom  the  erection  of  an  embank- 
ment in  front  of  plaintiff's  premise&  The  embankment  was  part  of 
a  line  of  railway  built  by  defendants  in  the  city  of  Des  Moines,  and 
constituted  an  approach  to  their  railroad  bridge  across  the  Des 
Moines  river.    The  answer  sets  up  the  following  dty  ordinance : 

"Sbcttiov  \,Be  U  ordainedhiftheeiigcaunaa  c/Hm  jr^jnsf.  That  the  right  of 
way  be  and  the  same  is  hereby  granted  to  the  Des  Moines  Valley  Bailroad  Com- 
pany through  the  dty  of  Des  Moines,  over  and  across  Market  street,  and  sueb 
ether  streets  and  aUeys  east  and  west  of  Market  street  as  may  be  necessary  tc 
f nn  through  the  dty,  •  •  •  praoided,  said  railroad  company  shall  build 
IhslT  said  road  on  the  giade  of  the  dty,  or  such  grade  as  may  be  agreed 
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"'g  9.  Be  Ufwrak0r  ordained.  That  the  right  to  boild  and  opente  a 
nilioad  bridge  on  Market  street,  over  and  aeroM  the  Dee  Moines  river  in  tfaa 
dtj  of  I)es  Moines,  is  hereby  granted  to  the  Des  Moines  Valley  Railroad  Gon- 
pany,  prcmded,  said  oompanj  shall  bnild,  or  oanse  to  be  bnilt^  a  zailioad  bridge 
across  said  riTer»  within  Ato  jears  from  the  first  day  of  Janoary,  1866." 

Plaintiff  demarred  to  the  answer,  and  the  demorrer  was  sustained. 
The  judgment  was  affinned  at  general  term^  and  defendant  now  ap- 
peals to  this  court 

JSmry  Strang  and  WUhnm  di  Wright,  for  appellant 
FhiUips,  Gatch  di  PhiUip^y  for  appellee. 

OoLB,  0.  J.  L  The  first  question  in  ord^  which  arises  upon 
the  demurrer  to  the  answer  is,  as  to  the  proper  construction  of  the 
dty  ordinance,  set  out  at  length  in  the  preceding  statement  The 
first  section  grants  the  right  of  way  to  the  defendant  for  its  railroad 
oyer  and  along  Market  street,  but  provides  that  the  company  shall 
build  its  road  on  the  grade  of  the  city,  or  such  grade  as  may  be 
agreed  upon.  Without  more,  this  would  limit  the  company  to  the 
grade  fixed  by  the  city,  unless  the  defendant  should  show  that  some 
other  grade  had  been  agreed  upon. 

The  second  section  grants  to  defendant  the  right  to  build  and 
operate  a  railroad  bridge  on  Market  street,  over  and  across  the  Des 
Moines  river.  There  is  no  limitation  in  this  section  as  to  the  grade 
or  height  of  the  bridge;  and  the  limit  as  to  grade  contained  in  the 
proviso  to  the  first  section  applies  only  to  the  street.  By  no  princi- 
ple of  legal  construction  can  it  be  said  that  the  bridge  was  to  lx> 
built  upon  the  grade  fixed  by  the  city  for  the  street  No  specific 
requirement  being  made  in  connection  with  the  grant  of  the  right 
to  build  and  operate  the  bridge,  none  would  attach  except  the  one 
generally  implied,  that  it  should  be  built  in  a  reasonable  and  proper 
manner,  with  at  least  ordinary  skill  and  care. 

The  grant  of  the  right  to  build  and  operate  the  bridge  is  clear  and 
certain ;  and  this  grant  carried  with  it  all  the  incidental  rights  and 
powers  which  were  requisite  to  the  efficacious  and  beneficial  exercise 
and  enjoyment  of  the  right  And  among  these  there  must,  of 
course,  be  included  the  right  to  construct  necessary  and  suitable 
approaches,  without  which  the  bridge  could  not  be  operated  at  alL 
Bo  far,  then,  as  the  construction  of  the  ordinance  is  concerned,  we 
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haye  no  doubt  thtki,  by  its  tennSy  the  defendant  had  the  right  to 
bnild  its  road  upon  tiie  grade  of  the  street  (or  any  other  grade 
agreed  upon),  and  to  build  the  bridge  with  suoh  approaches  thereto 
as  were  necessary  and  proper  for  the  efELcacious  enjoyment  and 
operation  of  it 

II.  The  next  question  in  natural  order  arising  is,  whether  the  city 
council  of  the  city  of  Des  Moines  was  itself  possessed  of  authority 
to  grant  such  rights  to  the  defendant  And  this,  under  our  pre- 
Tious  dedsionsi,  does  not  admit  of  any  doubt  MiUmrn  y.  The  City 
of  Cedar  Bapide  et  al,  12  Iowa,  246 ;  The  (My  of  Dee  Moinee  y. 
EaUy  24  id.  234;  The  (My  of  Clinton  y.  The  C.  R.  £  M.  B.  R.  R. 
Go^  24  id.  455.  Whether  the  defendant  was  or  not  entitled  to  the 
same  rights  under  the  statutes,  eyen  in  the  absence  of  any  grant  by 
the  city  of  Des  Moines,  we  need  not  now  discuss  or  determine. 

IIL  And,  finally,  is  the  defendant  liable  for  the  consequential  dam- 
ages resulting  to  plaintiff  by  the  construction  of  its  road,  bridge 
and  approaches  in  the  manner  it  has  done,  which,  as  we  haye  seen, 
was  authorized  by  law  and  ordinance  of  the  city?  For  it  will  be 
remembered,  the  defendant  ayers  in  the  answer  demurred  to,  that  the 
bridge  was  properly  located  and  constructed  at  the  lowest  practicable 
altitude;  that  the  embankment  constituted  the  approach  to  thi» 
bridge,  and  the  same  was  necessary  and  indispensable  to  the  opera^ 
tion  of  the  bridge^  and  was  constructed  in  good  fiuth  and  with  • 
out  negligence. 

The  supreme  court  of  Pennsylyania,  iii  an  opinion  prepared  by 
Thompson,  G.  J.,  and  announced  last  month  in  the  case  of  Wood- 
ward d  Vincent  y.  Welle,  Leg.  Gaz.  yol.  2,  No.  23,  June  10, 1870, 
laid  down  this  doctrine :  ^^  Consequential  damages  are  neyer  recoyer- 
able  firom  a  corporation  of  this  nature,  excepting  when  expressly 
giyen,  and  on  the  terms  on  which  they  are  allowed."  The  corpora- 
tion in  that  case  was  authorized,  by  an  act  of  the  legislature,  to 
improye  a  stream,  and  thi  action  was  brought  to  recoyer  damages 
resulting  from  the  proper  exercise  of  the  corporate  power.  This,  it 
stems  to  us,  is  sound  doctrine;  and,  indeed,  it  must  be  true,  as 
a  general  proposition,  that  the  rightful  and  bona  fide  exercise  of  a 
lawful  power  or  authority  cannot  afford  a  basis  for  an  action.  If 
the  power  or  right  is  exercised  carelessly,  negligently,  wrongfully, 
impoperly,  and,  may  be,  maliciously,  the  party  so  exercising  it  may 
be  liable  to  respond  in  damages  for  any  injury,  direct  or  conseqaen 
tial,  resulting  to  another  from  thus  exercising  the  right  or  power ' 
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bnt  Buch  liability  can  only  arise  apon  and  for  the  manner  of  doing 
the  act,  and  not  for  the  act  itself. 

We  have  examined  the  cases  cited  by  the  appellee's  oonnsel  in 
support  of  their  yiews^  which  is  in  antagonism  to  the  general  prop- 
osition we  have  just  above  stated,  and  also  other  cases.  But  those 
oases  do  not  conflict  with  our  general  rule.  The  case  of  SUUe  v. 
7%«  Ohio  and  Miss.  IL  R.  Co.,  7  Ind.  479,  is  where  the  railroad  com- 
pany constructed  its  road  along  a  street  and  upon  a  grade  not 
authorized  by  law  or  the  ordinance  of  the  city,  and  the  court  held 
that  it  was  '^an  unauthorized  earth  embankment  and  obstruction  of 
a  public  highway/'  for  which  defendant  was  liable ;  and  the  court 
expressly  say,  that  it  will  not  decide  whether  the  city  might  not 
authorize  the  embankment,  for  there  was  no  showing  that  it  had. 
In  Haynes  y.  Thomas^  7  Ind.  38,  it  was  held,  that  the  acts  of  the 
defendants  were  not  authorized  by  any  constitutional  law;  so  in 
Gardner  v.  Newbury,  2  Johns.  162.  The  case  of  Tlie  E.  d  C.  R  R. 
Co.  y.  Dick^  9  Ind.  443,  was  where  the  company  had  constructed  an 
embankment  across  a  bayou,  to  the  injury  of  the  plaintiff's  land  by 
flooding  it,  etc.  The  court  say :  ''  So  fax  as  the  interest  of  the  com 
pany  is  concerned,  the  embankment  may  be  erected  in  a  proper 
manner  and  place,  and  still  be  constructed  in  such  a  manner  aa 
necessarily  to  injure  the  plaintiff^  and  for  aught  that  appears  in  the 
record,  the  road  might  haye  been  built  and  completed  so  as  to  obyi- 
ate  the  injury  of  which  he  complains"  So,  in  Protzman  y.  The  L 
d  C.  R.  R.  Co.y  9  Ind.  467,  the  court  held  that  the  city  council  could 
not  authorize  a  railroad  company  to  use  the  streets,  and  hence  a 
party  whose  property  was  injured  by  such  use  could  maintain  his 
action  therefor. 

In  Broum  y.  The  0.  di  8.  R  R.  (%.,  12  K.  Y.  486,  the  act  of  in- 
corporation  left  the  company  liable  for  consequential  injuries  to 
persons  resulting  from  building  their  road  across  streams,  etc.  The 
case  of  Lawrence  y.  T^  0.  N.  R.  R.  Cb.,^6  Ad.  ft  L.  643,  was  for 
obstructing  water  by  reason  of  insuflSoient  openings,  etc.  It  was 
held  that,  as  by  proper  caution  the  injury  might  haye  been  ayoided, 
the  company  was  liable.  So,  also,  in  tiie  cases  of  the  Rochester 
White  Lead  Co.  y.  The  City  of  Rochester,  3  N.  T.  463 ;  Raddiff  y. 
Mayor  of  Brooklyn,  etc.,  4  id.  195 ;  Bailey  y.  Mayor,  etc,  3  Hill,  531. 

The  following  cases  will  be  found  to  support  the  conclusion  in 
this:  Mason  y.  M.  <§  P.  R.  R.  Co.,  31  Me.  215;  Aldrich  y.  Che- 
Mre  R.  R.  Co.,  1  Fost  356 ;  Bloodgood  y.  M.  dl  H.  R.  R.  Co.,  14 
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WencL  51 ;  Beehman  y.  8.  £  &  B.  B.  Oo^  9  Paige,  45;  ffaich  y. 
Vemumi  CkrUrdl  B.  B.  Co.,  25  Vi  49 ;  Do€^e  y.  Essexy  3  Mete  380. 
The  city  of  Dee  Moines  had  the  authority  to  change  the  grade 
of  the  street  in  front  of  plaintiff ^s  property,  and  that,  too,  without 
liabUity  to  plaintiff  for  any  injury  resulting  to  her  property  there- 
from. This  point  has  been  frequently  decided  by  this  court,  and  is 
in  accord  with  the  current  authorities.  See  Oreal  y.  The  City  of 
Keohuky  4  G.  Greene,  47,  and  cases  there  cited ;  see,  also,  the  cases 
cited  supra.  What  the  city  might  do  directly  itself  it  may  do  indi- 
rectly by  another.    The  demurrer  should  have  been  overruled. 

B&versed. 
Bbok,  J.,  dissenting. 


Lakb,  appellant,  y.  Rbjok 

(SBIowa,95&) 
Promiuorjf  noU — hMerof  fi^oUaXiUpap^t'-^JirQmi. 

in  ftn  action  on  a  negotiable  promiaBorj  note,  the  defense  was  fhtnd  in  Hi 
inception,  and  the  judge  diarged  the  joiy  that  plaintiff  ooold  not  recover 
if  he  had  *  notice  of  each  facts  and  dicnmstances  as  would  have  put  a 
reasonable  man  upon  inquiry/'  in  regard  to  the  faith  of  the  note.  HdA^ 
erroneous,  on  the  ground  that  the  rule  of  law  requires  proof,  direct  or  by 
circumstances,  that  a  holder  for  value,  who  took  the  note  before  maturity 
in  the  ordinary  course  of  business,  had  aehuU  notice  of  the  fraud,  in  order 
to  defeat  his  recovery. 

AcnoN  by  Lake,  the  indorsee  of  a  negotiable  promissory  note, 
against  Beed,  the  maker.  .  The  defense  was  fraud  in  its  inception 
and  fiulure  of  consideration.  Trial  by  a  jury ;  yerdict  and  judgment 
for  the  defendant    The  plaintiff  appeals.  ' 

Lae&j/  d  Shephardy  for  appellant. 
Semm's  d  OutiSy  for  appellee. 

OoLB,  0.  J.  The  only  real  question  in  this  case  is  as  to  the 
eorrectness  of  this  instruction  giyen  by  the  court  to  the  jury: 
*  Although  the  note  may  have  been  procured  by  firaud,  perpetrated 
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by  the  payee  of  the  note  or  his  agents,  yet  if  pUuntiif  took  the  note 
before  maturity  in  the  ordinary  conrfle  of  bnaineBB  and  for  a 
Talnable  conaideration,  such  fraud  would  not  be  available  as  against 
plaintiff  as  a  defense,  until  it  is  shown  that  the  plaintiff  had  notice 
of  such  fraud,  or  such  fads  and  circumstances  as  taouJd  have  piU 
a  reasonable  man  upon  inquiry  in  relation  to  the  sam/s^^ 

The  latter  part  of  the  instruction  is  misleading  and  erroneous. 
The  course  of  the  English  authorities  upon  this  question,  and  the 
re-establishment  of  the  early  doctrine  of  Lord  Eenyok  in  Lawson 
▼.  Weston^  4  Esp.  56,  after  it  had  been  oyerruled  by  CHJl  y.  Oudiif 
3  B.  &  C.  446,  is  concisely  given  in  Gage  v.  Sharp,  24  Iowa,  15. 
The  American  authorities  are  not  essentially  different  from  the 
English  in  their  course  and  present  conclasion.  The  early  and 
present;  doctrine  is,  that  the  right  of  a  bona  fide  holder  for  value, 
in  the  usual  course  of  business,  of  negotiable  paper,  cannot  be 
defeated  by  proof  that  he  was  negligent,  and  omitted  to  make  in- 
quiries which  common  prudence  would  have  dictated. 

The  case  of  The  Trustee  of  Iowa  College  v.  HiU,  12  Iowa,  462,  la 
not  in  conflict  with  this  doctrine.  It  is  there  said  that  plaintiffs 
^  are  not  to  be  charged  with  notice  because  of  any  want  of  diligence 
on  their  part  in  making  inquiry,  or  even  if  they  took  the  note 
under  suspicious  circumstances,  provided  they  had  no  notice,  actual 
or  constructive,  of  the  alleged  equities,"  etc.  And  so  in  the  case 
of  Kelly  V.  Fordy  4  Iowa,  140 :  ^  If  defendant  claims  that  the 
assignee  received  the  note  with  notice  of  fraud,  or  want  of  con- 
sideration in  its  inception,  such  notice  must  be  proved,  and  the 
plaintiff  cannot  be  charged  with  such  notice  by  reason  of  any  want 
of  diligence  on  his  part  in  ascertaining  the  fisict  of  such  fraud  or 
want  of  consideration,  even  when  he  is  in  a  situation  where  such 
facts  could  be  ascertained  by  inquiry."  This  is  the  now  settled  doc- 
trine. See  2  Pars,  on  Notes  and  Bills,  279 ;  Story  on  Notes,  §  197. 
The  distiAction  is  this,  to  wit :  The  rule  of  law  requires  proof,  direct 
or  by  circumstances,  that  the  holder  had  notice  of  the  defects  or 
equities ;  while  the  rule  as  stated  in  the  instruction  only  requires 
proof  that  the  holder  was  in  such  a  situation  as  that  he  might  have 
had  notice  if  he  had  been  diligent  in  making  inquiries,  which  hit 
iitoation  offered  and  invited  him  to  make. 

.aeverseom 
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BoBB  T.  MoDoKALD,  appellant 

(99  lowfttSBd.) 

WrU  nf  AoftwM  earpui^-JuiUee  of  the  peaee — diioMUaMe  4(f  mtbpmmm. 

f  lainiiff  WAS  BabiKBiiaed  to  make  lus  affidayit  before  a  juBtioe  of  the  peaoa 
but,  lef using  to  comply,  he  was  committed  hy  the  jastioe,  wherenpon  a 
writ  of  habeoB  ^orpu$  was  obtained  from  the  snpreme  court.  Seld,  that  he 
mnat  remain  in  custody,  although  his  affidayit  could  not  be  used  in  the  pro- 
eeeolng  for  which  it  was  required,  on  the  groond  that  when  a  person  is 
being  punished  for  contempt,  unless  the  proceedings  leading  thereto  are  so 
gioflslj  oefectlve  as  to  render  them  void,  the  judgment  of  commitment,  in 
the  absence  of  statute,  cannot  be  reviewed  in  anj  other  tribunaL  Williamb, 

Wbit  of  haiyxu  carpus.  The  facts  are  sabstantially  as  follows: 
There  had  been  a  trial  in  the  district  court  of  Monroe  county^  and 
OLC  Tncker,  against  whom  the  yerdict  was  rendered,  after  the  ad- 
journment of  the  term  at  which  the  case  was  tried,  had  filed  his 
petition  for  a  new  trial  according  to  the  proyisions  of  section  3116 
of  the  Redsion.  When  a  uew  trial  is  sought  under  the  provisions 
of  this  section,  '^  the  case  shall  be  tried  as  other  cases  by  ordinary 
proceedings."  The  petition  for  a  new  trial,  filed  by  Tucker,  stated 
that  he  wished  to  have  taken  the  affidavit  of  John  Bobb,  the 
plaintiff  in  this  habeas  corptis  case,  to  be  used  on  the  trial  of  the  case 
stated  in  the  petition,  to  prove  that  the  defendant,  in  the  original 
trial,  one  Achesou,  gave  the  jury,  afber  they  retired  to  deliberate  on 
their  verdict,  intoxicating  liquors,  and  that  he  also  bribed  the  wit- 
nesses at  the  triaL 

In  accordance  with  this  petition  the  justice  of  the  peace  sum- 
moned John  Bobb,  who  refused  to  be  sworn  and  to  make  his 
affidavit  of  his  knowledge  of  the  facts  in  relation  to  which  his  testi- 
mony, by  affidavit,  was  wanted.  Bobb  was,  for  this  refusal,  com- 
mitted for  contempt ;  and,  to  secure  his  release,  he  obtained  this 
writ  and  was  discharged  by  a  judge  of  the  circuit  court  From  the 
order  discharging  Bobb,  there  is  an  appeal  to  this  court  by  defend- 
•ut,  McDonald,  the  sheriff. 

Daniel  Anderson  and  Stuart  Bros.y  for  appellant. 

Ferry  dt  Toiansend,  for  appeUee. 
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WBiGHTy  J.  The  basis  of  plaintiff's  application  was,  that 
Tucker's  petition  for  a  new  trial,  under  section  3116  of  the  Bcris- 
ion,  was  to  be  tried  ^'as  other  cases,  by  ordinary  proceedings." 
Hence,  upon  testimony  in  open  court  or  depositions,  not  upon  tx 
parte  affidavits,  and  that  the  applicant  therefor  had  no  righ :  "^o 
demand,  nor  the  justice  power  to  require,  a  witness  to  make  (ho 
proposed  affidavit 

Though  we  should  concede  the  first  part  of  this  proposition,  we 
should  still  not  be  prepared  to  concur  in  the  order  discharging  the 
petitioner.  As  to  the  nature  of  these  applications  for  a  new  trial, 
however,  see  Alger  v.  Merritt^  16  Iowa,  123  ;  Richards  v.  Nuckolls^ 
19  id.  556  ;  Sturgeon  x^  FerroUy  14  id.  160.  It  seems  to  us  that  the 
first  inquiry  is,  whether  the  circuit  court  had  any  power,  nnder  this 
writ,  to  inquire  into  the  regularity  or  legality  of  the  proceedings  of 
the  magistrate  adjudging  the  contempt  and  making  the  order  of 
commitment  It  will  be  remembered  that  the  witness  (this  peti- 
tioner) three  times  defiantly  and  persistently  reftised  to  obey  the 
process  with  which  he  was  served ;  and  that,  upon  being  brought 
before  the  justice,  he  still  obstinately  refused  to  take  the  required 
oath  or  make  the  desired  affidavit  If  the  justice  had  the  power  tc 
issue  these  subpoenas,  then  there  can  remain  no  question  bat  that 
the  witness  was  in  contempt  and  liable  to  punishment  Bev.,  §  2fi88, 
cl.  4.  The  justice  was  a  judicial  officer,  acting  in  the  discharge  of 
an  official  duty,  and,  as  such,  a  contempt  of  his  authority  or  orders, 
within  the  scope  of  his  powers,  was  punishable.  Could  this  person 
or  witness  then  determine  for  himself,  in  disobedience  of  the  pro* 
cess  with  which  he  was  served,  that,  as  his  affidavit  would  not  be 
admissible,  he  would  stand  out  against  all  efforts  to  take  the  same  ? 
It  seems  to  us  most  clearly  not  The  law  invests  a  party  subpoenaed 
with  no  such  dangerous  powers.  The  rights  of  litigants  and  powers 
of  courts  are  not  subject  to  be  defeated  and  set  at  naught  by  the 
caprice  and  self-will,  the  sole  judgment  of  a  defiant  witness,  or  an 
equally  defiant,  and  doubtless  more  interested,  party. 

The  law  gives  to  a  party  the  right  to  apply  to  a  justice,  or  xny 
officer  competent  to  take  depositions,  to  have  affidavits  taken.  I'his 
he  does  by  petition,  stating  the  object  for  which  he  desires  the  same. 
Bev.,  §  4038.  By  the  sections  succeeding  it  is  provided  that  the  officer 
may  issue  subpoenas,  take  the  testimony  in  the  form  of  affidavits  or 
depositions,  may,  in  his  discretion,  require  notice  to  the  opposite 
pu^  or  person  interested  in  the  testimony,  and  tl^t  the  court  to 
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which  an  ex  parte  affidayit  thus  taken  is  produced  may  require  the 
witness  to  be  brought  before  some  competent  officer  for  cross-exam- 
ination. And  what  right  had  the  witness  in  this  case  to  determine 
for  himself  that  the  justice  was  not  proceeding  strictly  in  accord 
with  this  statute  ?  What  right  had  he  to  determine  whether  his 
affidavit  would  or  would  not  be  receiyed  on  the  motion  for  the  new 
trial  ?  How  did  he  know  but  that  it  was  to  be  taken  upon  notice 
or  by  agreement  ?  How  could  he  tell^  or  what  right  had  he  to  sup- 
pose^  that  there  would  be  an  objection  to  his  affidavit  when  taken  ? 
How  could  he  know  but  that  the  party  asking  the  affidavit  might 
not  also  seek  an  injunction,  under  section  3505  of  the  Revision,  and 
need  his  affidavit  to  make  a  probable  cause  for  granting  the  same  ? 

The  substance  of  the  whole  case,  however,  is  in  the  thought  that 
the  justice  had  power  to  issue  these  subpoenas  and  to  take  this  par- 
ty's affidavit,  and  the  witness  had  no  right  by  this  process  to  have 
investigated  the  legality  of  that  proceeding.  A  single  judge  can- 
not, in  this  method,  review  the  order  of  commitment,  nor  determine 
in  advance  for  him,  as  this  witness  undertook  to  do,  that  the  affida- 
vit would  not  be  admissible  in  a  state  of  case  by  him  supposed. 

The  witness  might  as  weU  have  undertaken  to  decline  answering 
a  q'iestion  because  it  was  leading,  or  the  testimony  incompetent,  or 
the  like,  and  thus  set  at  defiance  the  proceedings  and  orders  of  the 
magistrate.  Upon  this  subject  see  Piatt  v.  Harrieotiy  6  Iowa»  79 ; 
Ex  parte  Oraee,  12  id.  208;  State  v.  Duffy,  15  id.  425;  Printz  v. 
Cheeneyy  11  id.  469. 

Then  we  must  not  forget  that  the  justice  was  undertaking  to  pun- 
ish this  witness  for  a  contempt  of  his  authority  and  orders.  He 
certainly  had  a  right  to  issue  a  subpoena^  commanding  plaintiff  to 
appear.  This  no  one  will  deny.  It  was  the  duty  of  plaintiff  to  obey 
that  mandate.  In  reftising  this  obedience  he  defied  the  law,  and 
was  in  contempt  of  its  authority.  It  would  certainly  be  a  most  dan- 
gerous doctrine,  and  much  more  so  than  seems  to  be  esteemed  pos- 
sible by  petitioner,  if,  on  habeas  corpus^  the  judgment  or  order  of 
the  judge  could  be  reviewed.  The  rule  is  well  settled,  that  in  such 
cases,  that  is,  when  the  party  is  being  punished  for  a  contempt, 
unless  the  proceedings  leading  thereto  are  so  grossly  defective  as  to 
render  them  void,  the  judgment  of  commitment  cannot,  in  the 
absence  of  statute,  be  reviewed  in  any  other  tribunal,  and  certainly 
eaunot  otherwise,  or  in  other  cases,  be  attacked  under  this  writ 
We  stato  the  rule,  but  have  no  time,  nor  does  the  occasion  demand^ 
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that  we  do  mora.    It  is  well  sustained.    Ex  parte  Keameyy  7  Wheat 

88;  Heard,  on  Hab.  Oorp.  412^  and  the  nnmerons  cases  there  cited* 

"  Infinite  confusion  and  disorder,''  says  BLACKSTOinB,  ^  would  follow, 

if  courts  could,  by  habeas  oorptiSj  examine  and  determine  the  ^n 

tempts  of  others.    Lochfoood  t.  The  State,  1  Oarter  (Ind.),  161  ^  A 

parte  MeKee,  18  Mo.  599. 

SeioeKreML 
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<»Iowft,«6.) 
0<mttUutianalUikw — UMtUU — Meoonddeed. 

A  eoontj  treasorer,  haying  given  an  Imperfect  or  informal  tax  deed  whleh 
does  not  pasB  the  title,  maj,  on  his  own  motion,  give  a  second  deed  comet 
in  fact  and  regular  in  form.    Wright,  J.,  diueinting. 

An  act  of  the  legislature,  declaring  a  tax  deed  conclusive  evidence  that  aU  of 
the  essential  requirements  of  the  law  regulating  the  exercise  of  the  taxing 
power  were  complied  with,  is  unconstitutional.    Wrioht,  J.,  dimerU\%g, 

Action  by  McCready  against  Sexton  &  Son,  to  recover  one  hun* 
dred  and  sixty  acres  of  land.  Plaintiff  counts  upon  his  '^  original 
entry  "  made  in  March,  1855 ;  defendant  upon  u  tax  title  under  a  sale 
made  in  October,  1860,  and  deed  thereon  of  October  6, 1866,  made 
by  the  treasurer  of  Dallas  county,  and  duly  acknowledged  and 
recorded.  The  evidence  showed  that  the  land  was  sold  in  parcels  of 
forty  acres  each,  for  the  taxes  of  1858  and  1859,  to  defendants;  that 
the  sale  had  been  once  adjourned,  but  that  no  notice  thereof  had 
been  posted ;  that  the  treasurer  made  out  a  certificate  of  sale  and  a 
deed  thereon,  about  the  time  of  the  sale,  at  defendants'  request,  and 
sent  it  to  them ;  that  the  deed  of  1866  was  in  the  handwriting  of 
on""  of  the  defendants.  The  jury  found  for  the  plaintiff  generally 
and  also  a  special  verdict  as  follows: 

^'  1.  We  find  that  more  than  five  years  have  elapsed  between  the 
sale  and  the  commencement  of  this  suit. 

*'  2.  We  find  that  there  was  fraud  in  the  sale  of  the  land. 

^^  3.  We  find  that  there  was  fraud  by  defendants  in  obtaining  tha 
deed." 
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Defendants  moyed  to  set  aside  the  yerdict  but  the  motion  was 
denied.  Defendants  appealed.  The  cause  was  twioe  argaed  in  this 
eonrt. 

«/•  R.  Reed  and  Barero/t  d  Oatch,  for  appellants,  argaed  the 
princiiial  points  of  the  case  in  an  elaborate  manner.  They  insisted 
that  the  treasurer  had  the  power  to  give  a  second  deed  if  the  first 
was  defective,  and  cited  Blackwell's  Tax  Titles,  440,  441 ;  Maxy  y. 
Clabauyh^  1  Gilm.  26 ;  Bank  of  Utica  y.  Mersereau,  3  Barb.  Ok.  518 ; 
suae  y.  Wynn,  19  Wis.  304 ;  Woodman  y.  Olnpp,  21  id.  353,  354. 
They  also  argued  that  the  legislature  had  the  constitutional  right 
to  make  the  tax  deed  conclusiye  eyidence  of  the  regulating  of  the 
proceedings  on  the  grounds : 

1.  That  the  powers  of  taxation  and  of  eminenf  domuiii  were 
largely  in  the  discretion  of  the  legislature.  BlackwelFs  Tax  Titles,  8 ; 
(^ooley's  Const.  Lim.  479 ;  Sedg.  Stat,  and  Const.  Law,  554 ;  Prov- 
idence  Bank  y.  BiVinge,  4  Pet.  562 ;  Kirhy  v.  ShaWy  7  Harr.  258 ; 
DeboU  y.  Ohio  Life  Ins.  Co,^  1  Ohio  St.  587,  589 ;  Mechanics  and 
Traders^  Bank  y.  DeboU,  id.  600 ;  Plank  Road  Co.  y.  Husted,  3  id. 
583,  584 ;  Brewster  y.  Hough,  10  N.  H.  143 ;  fferrick  y.  Randolph, 
13Vt.  529. 

2.  The  express  and  implied  limitations  contained  in  the  consti- 
^ition  alone  goyem  the  legislature  in  the  mode  of  exercising  the 
laxing  power.  Oooley's  Const.  Lim.  72,  73,  168,  172 ;  Sedg.  Stat 
and  Const  Law,  180, 182,  677 ;  Kirby  y.  Shaw,  7  Harr.  258 ;  Cochran 
y.  Surley,  20  Wend.  381 ;  Bennett  y.  Boggs,  1  Bald.  74,  75 ;  Sharp- 
less  y.  The  Mayor,  etc.,  21  Penn.  162;  The  State  y.  Almond,  4  Am* 
Law  Beg.  536,  542,  544;  The  People  y.  77ie  Mayor,  etc.,  4  Comsi 
428 ;   Wynhamer  y.  The  People,  3  Kern.  411,  430,  452,  476. 

3.  The  exercise  of  the  taxing  power  is  goyemed  neither  by  the 
proyision  that  '^private  property  shall  not  be  taken  for  public  use 
without  just  compensation,"  nor  by  the  proyision  that  "  no  person 
shall  be  depriyed  of  his  property  without  due  process  of  law.'' 
Sedg.  Stat  and  Const  Law,  501 ;  Blackwell's  Tax  Titles,  30, 40 ;  Sedg. 
Stat  and  Const  Law,  570,  572 ;  People  y.  Mayor,  etc,  4  Comst  423; 
People  y.  Smith,  21  N.  Y.  595 ;  West  River  Bridge  Co.  y.  Dix,  6 
How.  507;  Wynhamer  y.  The  People,  13  N.  Y.  378;  Nichols  y. 
Bridgeport,  23  Conn.  189;  Allen  y.  Armstrong,  16  Iowa,  508; 
Harris  y.  Wood,  6  Monr.  643 ;  McCarroll  y.  Weeks,  6  Oyert  215 ; 
MeColhugh  y.  Maryland,  1  Wheat  428. 
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4.  The  assessment,  levy  and  sale  are  formal,  and  the  deed  may  be 
well  made  conclusive  evidence  thereo£  Knox  v.  Cleveland,  2S  Wis. 
245 ;  Wakely  v.  Nichols,  16  id.  588 ;  Burrows  v.  Bashford,  22  id.  103. 
See  Allen  v.  Armstrong,  16  Iowa»  512,  515 ;  Atkins  v.  Hinman,  % 
Oilm.  452 ;  Hinmany.  Pope,  1  id.  141 ;  Stewart  v.  Corbin,  25  Towa, 
146, 147 ;  &fiith  v.  Cleveland,  17  Wis.  565,  566 ;  Owyne  v.  Neis- 
wauger,  18  Ohio,  406,  407 ;  The  PeopU  v.  Mitchell,  35  N.  T.  557 ; 
IToeMl  V.  Chapin,  13  id.  515. 

5.  The  legislature  has  the  same  power  to  make  the  deed  ^conclu- 
sive evidence  '^  as  it  has  to  make  statutes  of  limitation  in  other  cases. 
See  Stevens  v.  Fisher,  19  Wend.  181;  Myers  v.  Dodd,  9  Ind.  290; 
Hopkins  v.  Ladd,  35  HI.  178 ;  Perham  v.  Decatur  County,  9  Oa. 
352 ;  TyUr  v.  People,  8  Mich.  320 ;  McMillen  v.  Lee  County,  6  Iowa, 
891,  394 ;  People  v.  Oallagher,  4  Mich.  244 ;  Boss  v.  Whitman,  6  GaL 
851 ;  Commonwealth  v.  Drewey,  15  Oratt  (1  Va.) 

6.  The  legislature  has  this  power  for  the  following  reasons: 

(1)  **  As  a  matter  of  public  policy. 

(2)  '^  Because  experience  proves  it  to  be  a  necessary  means  to 
enforce  the  collection  of  taxes,  without  which  the  power  to  collect 
taxes  is  ineffectual. 

(3)  ^  Because  it  is  in  the  nature  of  a  penalty  against  the  negligent, 
which  the  legislature  had  the  right  to  impose. 

(4)  ^^  Because  it  was  a  necessary  inducement  to  offer  to  the  pur- 
chaser before  the  State  could  sell  the  delinquent  lands. 

(5)  *^  Because  the  owner  had  notice  of  the  law,  and,  by  not  inter- 
posing any  objection  within  the  time,  is  conclusively  presumed  to 
have  assented  to  it. 

(6)  ^^  Because  it  is  nothing  more  in  effect  than  a  statute  of  limita- 
tions, as  held  in  Smith  v.  Cleveland,  17  Wis.  556.** 

8.  Sibley,  for  appellee. 

OoLB,  0.  J.  L  When  the  plaintiff  offered  in  evidence  the  dupli- 
cate of  the  original  entry  of  the  land  in  controversy,  showing  the 
entry  thereof  by  himself,  the  defendants  objected  to  the  evidence, 
because  it  appeared  by  the  plaintiff's  petition  that  the  land  had 
been  sold  for  taxes  more  than  five  years  prior  to  the  bringing  of 
this  suit,  and  there  was  no  showing  that  plaintiff  was  a  minor  or 
insane.  The  objection  was  overruled,  and  thereon  the  first  error  it 
assigned. 
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There  was  no  error  in  oyerruling  the  objection.  For  the  plaintiff 
nad  the  right  to  first  show  his  title,  and  then  show  the  fact  of  his 
n  '.nority  or  insanity ;  and  such  would  be  the  regular  order  of  testis 
mouy  But,  further  than  this,  the  period  of  fiye  years'  limitation 
provided  by  the  revenue  act  (Rev.,  §  790)  does  not  begin  to  run  till 
a  completed  sale ;  that  is,  till  the  execution  and  recording  of  the  tax 
deed^  as  was  held  by  this  court  in  Eldridge  v.  KueM,  27  Iowa,  160« 
llie  petition  in  this  case  was  filed  in  October,  1866,  and  states  fixe 
tax  deed  to  have  been  made  in  1864  or  1865  —  less  than  five  years. 

IL  Upon  the  offer  by  the  plaintiff  of  the  certificate  of  sale,  the 
dpfendants  objected  to  its  being  received  in  evidence,  on  the  grounds 
that  it  was  not  the  best  evidence  of  the  sale ;  that  the  tax  deed  was 
conclusive  evidence  of  the  regularity  of  the  sale,  and  that  the  sale 
was  therein  recited,  and  that  it  was  irrelevant  and  immaterial.  The 
objections  were  overruled  and  the  certificate  admitted.  The  ruling 
is  now  assigned  as  error. 

That  the  record  of  the  tax  sale  made  by  the  treasurer  at  the  time 
of  sale,  in  a  book  provided  for  that  purpose  and  pursuant  to  his 
legal  duty,  is  of  a  more  satisfactory  and  convincing  character 
than  any  certificate  of  the  fact  made  subsequent  thereto,  and  in  case 
of  conflict  the  former  should  override  the  latter,  cannot  be  seriously 
doubted  or  questioned;  and  this  for  many  reasons,  and  among  them 
the  one  that  the  statute  requires  the  certificate  to  be  made  from  and 
''as  the  same  was  described  in  the  record  of  sales."  Of  course,  if 
the  certificate  is  made  from  the  record  of  sales,  and  should  afterward 
be  found  not  to  conform  thereto,  the  result  must  be  that  the  certifi- 
cate yields  to  the  record  And  yet,  since  the  statute  requires  the 
treasurer  to  give  the  certificate  to  the  purchaser,  and  makes  the 
same  assignable  and  a  muniment  of  the  right  and  title  of  the  holder, 
it  was  competent  evidence  and  the  court  did  not  err,  so  far  as  this 
objection  is  concerned,  in  receiving  it  Eev.,  §§  777,  778.  The 
objection  that  the  tax  deed  is  conclusive  evidence  of  the  regularity 
of  the  sale  and  all  prior  proceedings  will  be  hereafter  considered. 
See  as  to  the  point  here  ruled.  Blight  v.  Banks,  6  Monr.  (Ky.)  206 ; 
BligM  V.  AtioeU,  7  id.  268. 

III.  The  defendants  also  objected  to  the  introduction  of  the 
recoid  of  tax  sales,  including  the  land  in  controversy,  and  this  on 
the  ground  that  the  tax  deed  is  conclusive  as  to  those  matters.  This 
queafcion  of  condusiveness  of  the  d^d  is  discussed  at  length  and 
ietermined  under  the  sixth  point  of  this  opinion,  and  it  is  only 
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neoessary  to  say  here  that  there  was  no  error  in  admitting  in  eyi- 
denoe  the  record  of  sales.  And  the  evidence  of  the  witness  Graham 
was  objected  to  on  the  same  gronnd,  but  was  properly  admitted,  aa 
we  shidl  hereafter  see. 

rV.  The  defendants  moyed  the  court  to  set  aside  the  Terdid  of 
the  jury  and  to  grant  them  a  new  trial,  inier  alioy  because  the 
court  had  erroneously  instructed  the  jury,  and  their  verdict  was 
contrary  to  the  evidence.  This  motion  was  overruled  and  excepted 
to.  The  court  instructed  the  jury :  ''If  you  find  that  the  tax  sale 
was  void  when  made,  or  that  the  deed  made  thereon  to  the  defend- 
ant was  obtained  by  fraud,  then  you  will  find  for  the  plaintifT,  even 
if  the  sale  was  made  more  than  five  years  before  the  suit  was 
brought" 

''Fraudulent  conduct  on  the  part  of  defendants,  or  either  of  them, 
if  you  find  there  was  any  in  the  purchase  of  said  land  at  tax  sale,  or 
in  the  procurement  of  the  tax  deed,  would  vitiate  said  deed  and  ren- 
der it  void.^'  The  jury  found  specially  that  there  was  fraud  in  the 
sale  of  the  land  and  in  obtaining  the  deed,  and  must  have  grounded 
their  general  verdict  for  plaintiff  on  these  special  findings. 

That  the  owner  of  land  may  defeat  a  sale  thereof  for  taxes  by 
showing  fraud  committed  by  the  ofScer  selling  the  same,  or  by  the 
purchaser,  is  weU  recognized  upon  general  principles,  and  is  also 
expressly  provided  by  our  statute,    fiev.,  §  784,  last  proviso. 

Bitt  in  this  case  the  entire  evidence  is  contained  in  the  transcript 
and  is  set  out  in  the  statement  preceding  this  opinion,  and  we  hold 
that  there  is  substantially  no  evidence  tending  to  show  either  fraud 
by  the  officer  or  in  the  purchaser ;  and  certainly  there  is  not  suffi- 
cient evidence  to  authorize  the  instructions  or  to  support  the  verdict. 
The  court,  therefore,  erred  in  overruling  the  motion  to  set  aside  the 
verdict  and  grant  a  new  trial.  Since  the  evidence  is  very  brief,  and 
is  all  set  out  in  the  statement,  it  becomes  unnecessary  for  us  to  fur- 
ther discuss  or  review  it. 

For  this  error,  the  judgment  must  be  reversed,  unless  the  second 
deed  made  by  the  treasurer,  and  upon  which  these  defendants  rely 
for  their  title,  is  void  or  ineffectual  to  pass  the  title  to  them,  by 
reason  of  the  want  of  power  or  authority  in  the  treasurer  to  make 
such  second  deed.  If  he  has  no  such  power,  then  the  defendants 
have  no  legal  title,  and  are  not  prejudiced  by  the  error,  and  :he  judg« 
ment  should  be  affirmed  notwithstanding  the  error.  For,  to  justlQ^ 
a  reversal,  there  must  be  error  shown  which  has  prejudiced  the 


JUNE  TEEM,  1870.  £19 


Mec  ^9Bdj  ▼.  Sexton  ft  Son. 


party  appealing.  It  becomes  necessary^  therefore,  to  dedde  whether 
the  treaBurer  can  make  a  second  deed  so  as  to  pass  the  title.  We 
therefore  torn  onrselyes  to  the  questions  of  the  condoaiyeness  of  a 
tax  deed,  and.  to  the  power  of  the  treasurer  to  make  a  second  deed* 
It  was  upon  these  two  questions,  mainly^  that  the  re-argument  of 
this  case  and  the  other  cases  of  Hurley  t.  Street  and  Parker  t. 
Sexton  dt  San,  was  ordered.  They  haye  been  yery  fdlly  and  ably 
re-argued,  and  it  is  but  just  that  we  should  acknowledge  our  obliga- 
tion to  counsel  for  the  aid  aflEbrded  us  thereby. 

V.  The  question  then  arises,  can  the  treasurer  make  a  second  deed, 
correct  in  fact  and  regular  in  form,  haying  made  an  imperfect 
or  informal  one  which  did  not  pass  the  title  ? 

This  question  is  not  entirely  new ;  it  has  before  been  directly  adju- 
dicated. It  was  held  in  Maxcy  y,  Clabaughy  1  Oilm.  (lU.)  26, 
that  the  power  and  duty  both  existed.  Under  the  statute  of  that 
State,  then  in  force,  the  clerk  of  the  county  commissioner's  court  was 
the  officer  authorized  to  make  the  sale  and  tax  deed.  The  tax  deed 
was  made  on  the  3d  day  of  March,  1834,  for  the  taxes  of  1833,  and 
the  first  deed  was  made  by  the  clerk  who  made  the  tax  sale,  and  was 
dated  March  8,  1838 ;  this  deed  was  ambiguous,  in  that  it  failed  to 
show  whether  the  sale  was  for  the  taxes  of  1833  or  1834.  On  the 
IQth  of  Noyember,  1841,  the  successor  of  the  clerk  who  made  the 
sale  and  first  deed  made  another  deed  to  the  purchaser,  reciting  the 
making  of  the  first  deed  and  the  mistake  therein,  and  also  that  it 
appeared  from  the  records  and  papers  in  his  office  that  the  sale  was 
made  for  taxes  of  1833.  This  second  deed  was  correct  and  regular, 
but  was  excluded  as  eyidence  by  the  court  below.  On  appeal  to  the 
supreme  court,  ^^L.  Trumbull,  for  the  defendant  in  error,  contended 
that  the  clerk  of  the  county  commissioner's  court  had  no  authority 
to  correct  the  mistake.  Application  should  haye  been  made  to  a 
court  of  equity,  by  making  all  persons  parties  who  are  interested. " 
But  the  court  held :  '^  It  is  manifestly  the  duty  of  the  clerk  in  such 
a  case  to  execute  and  deliyer  a  good  and  perfect  deed  to  the  pur- 
chaser for  the  lands  purchased.  If  he  fiuls  or  neglects  to  perform 
the  duty  he  can  be  compelled  to  do  so  by  a  writ  of  mandamtM.  The 
successor  in  this  case,  being  in  possession  of  the  same  files,  and  thus 
haying  the  same  means  to  make  the  correction  which  his  predeces- 
sor had,  may  likewise  be  compelled  by  a  writ  of  mandamus  to  make 
a  similar  correction.  It  seems  to  us,  that  what  a  court  will  compel 
an  officer  tc  do  I  y  yirtue  of  a  writ  of  mandamus,  he  may  be  permit- 


220  IOWA. 

MoCreadj  ▼.  Sexton  ft  Son. 

ted  to  do  Tolontarilj.  This  cannot  operate  injnriously  to  the 
party  against  whom  such  deed  is  offered.  *  *  *  The  deed  was 
admissible  in  eyidence,  and  the  court  erred  in  rejecting  if  This 
case  not  only  decides  very  directly  and  squarely  the  question  above 
stated,  but  it  also  decides  that  the  successor  of  the  ofiSoer  may  make 
the  second  deed  and  correction^  and  may  do  so  seven  years  and  eight 
months  after  the  sale. 

In  White  v.  Winney  19  Wis.  304,  the  court  says :  '^  Where  the  tax  deed 
first  issued  to  the  legal  owner  of  a  tax  certificate  is  fatally  defect- 
ive in  form,  he  may  demand  of  the  officer  a  new  tax  deed  in  proper 
form,  and,  if  he  reAises  to  execute  it,  he  may  be  compelled  to  do  it  by 
mandamus"  And  again,  the  same  court  in  the  case  of  Woodman  v. 
J7.  S.  Clappy  21  Wis.  350,  uses  the  following  language,  per  DixoK, 
0.  J. :  ^*  In  deciding  these  questions,  we  adhere,  of  course,  to  the 
principles  heretofore  established  by  the  judgment  of  this  court, 
namely,  that  it  is  competent  for  the  clerk  of  the  board  of  supervisors, 
%n  cases  like  this,  to  execute  and  deliver  new  deeds,  where  those 
already  executed  are  defective  or  void,  and  that  the  effect  of  every 
tax  deed  properly  executed  is  to  be  determined  by  the  law  in  force  at 
the  time  of  the  sale.''  The  same  doctrine  is  affirmed  by  the  same 
court,  per  Oolb,  J.,  in  the  case  of  Woodman  v.  W,  L.  Glapp  etaLj%\ 
Wis.  355. 

In  Finley  v.  Brown,  22  Iowa»  538,  the  treasurer  had  made  the 
second  deed,  and  it,  as  well  as  the  first  deed,  was  admitted  in  evi- 
dence, and  this  ruling  was  assigned  as  error ;  held,  that  there  was 
no  en*or.  The  opinion  does  not  discuss  the  point,  but  it  must,  in 
order  to  reach  the  conclusion,  have  decided  directly  in  the  affirma- 
tive the  question  above  stated. 

In  Harper  v.  Sexton,  22  Iowa»  442,  where  the  defendant,  a  pur- 
chaser at  a  tax  sale,  having  received  one  tax  deed  for  the  property 
in  controversy,  which  was  invalid,  asked,  by  way  of  cross  action  in 
his  answer,  that  the  treasurer  be  compelled  to  make  a  second  and 
valid  deed,  this  court  said :  '^  It  is  doubtless  true  that  the  relief  asked 
by  defendants  in  this  case,  as  against  the  treasurer,  might,  in  a 
proper  and  clear  case,  be  obtained  by  a  proceeding  in  mandamus,  or 
possibly  by  suit  in  equity.''  But  the  relief  asked  by  defendant  was 
denied  in  that  case,  on  the  sole  ground  of  inadequate  consideration, 
a  large  proportion  of  the  taxes  for  which  the  property  was  sold  be 
ing  illegal  or  unauthorized. 

The  judgment  in  the  case  of  AckUy  v.  Sextan,  24  Iowa,  320,  was 
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reyeraed  becaiue  the  court  below  had  permitted,  against  objection, 
the  introdnctiony  in  evidence,  of  a  copy  of  a  tax  deed,  without  any 
accounting  for  the  absence  of  the  originaly  and  an  opinion  upon  the 
question  above  stated,  as  well  as  upon  several  others  made  in  the 
case,  were  expressly  withheld. 

The  power  and  right  to  amend  tax  proceedings  were  fully  dis- 
cussed and  sustained  in  Oibson  v.  Bailey,  9  N.  H.  168,  and  it  was 
there  held  to  be  settled  that  such  amendments  might  be  made  ^'  to 
conform  to  the  truth  of  the  facf  See,  also,  Atkins  v.  Hinman,  2 
GriluL  437  (451).  And  Mr.  Blackwell,  whose  personal  inclination 
appears  to  have  been  against  the  adjudication,  says :  "  There  does 
not  appear  to  be  much  objection  to  this  doctrine,  by  which  the 
rights  of  third  persons  are  saved  and  the  power  is  confined  to  cases 
where  the  law  has,  in  fact,  been  complied  with  by  the  officers,  but  a 
record  of  their  proceedings  has  been  imperfectly  made  up,  and 
where  sufficient  evidence  of  the  compliance  appears  upon  the 
face  of  the  record,  either  in  express  terms  or  by  legitimate  infer- 
ence, from  the  fSacts  actually  stated."  Blackwell  on  Tax  Titles  (2d 
ed.),  361,  ch.  21. 

The  same  author  says  (ch.  22,  p.  372,  2d  ed.) :  ^'  The  power  to  con- 
vey, when  it  once  attaches,  is  a  continuing  one,  and  the  exercise  of 
it  is  nut  barred  by  lapse  of  time,  except  so  far  as  the  general  stat- 
utes of  limitation,  which  bar  the  right  of  entry  upon  the  land  and 
the  recovery  of  the  possession  of  it  by  action,  may  affect  the  rule. 
The  certificate  of  sale  vests  in  the  purchaser  an  equitable  interest 
in  the  land,  and  he  lias  a  right  to  be  clothed  with  the  legal  title  at  any 
time  after  the  period  of  redemption  has  elapsed,  and  before  his  right 
is  barred  by  the  statute  of  limitation,  and  even  afterward,  where  the 
premises  are  not  in  the  adverse  possession  of  another." 

That  the  treasurer,  under  our  statute,  is  clothed  with  this  cofUin- 
uing  power  to  convey ,  and  that  the  purchaser  has  a  right  to  be  vested 
toith  the  legal  title,  is  clear  beyond  question.  Bev.,  §§  781-784  And 
in  this  connection  it  should  be  remembered,  that  the  rule  of  the 
common  law,  that  statutes  in  derogation  thereof  are  to  be  strictly 
oonstmed,  has  no  application^  and  is  expressly  repealed,  and  instead 
thereof  it  is  enacted  that  our  statutes  '^  shall  be  liberally  construed, 
with  a  view  to  promote  their  objects  and  assist  the  parties  in  obtain- 
ing justice."  Bev.,  §§  29, 2622, 5112, 513.  And,  in  addition  to  this 
tule  of  liberal  construction,  we  have,  in  the  revenue  law  itself,  fre- 
fncrt  provisions  to  the  effect  that  any  irregularity,  informality, 
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error,  eta,  shall  not  aflbct  the  yalidity  of  the  proceedings  or  the  titk 
deriyed  therennder,  etc    Bey.,  §§  748,  753,  76,  770,  786,  787,  eta 

It  has  been  flrequently  held  that  if  the  officer  whose  datj  ^t  is  to 
execute  and  deliyer  the  certificate  of  pnrohase,  or  deed  of  conyey- 
ance,  refdses  to  do  so,  where  the  purchaser  has  become  entitled  to 
either  by  a  £Edr  and  regular  purchase,  he  may  compel  the  execution 
of  them  by  mandamus^  or,  in  certain  cases,  by  bill  in  equity. 
Maxcy  y.  Olabaugh,  supra;  People  y.  Mayor ,  eic,  10  Wend.  395; 
White  y.  Winnie,  19  Wis.  304 ;  Harper  y.  Sexton,  supra  ;  Bank  of 
Utica  y.  Mersereau,  3  Barb.  Oh.  528.  And  it  was  held,  in  the  first 
of  these  last  cited  cases,  and  also  by  this  court,  in  Tliomas  y.  Ken^ 
nedy,  24  Iowa,  397  (401),  that,  where  equity  (or  mandamus)  would 
compel  a  party  to  correct  a  mistake,  '^  it  is  perfectly  competent  for 
him  to  do  yoluntarily  that  which  could  haye  been  enforced." 

And  this  is  reasonable^  and  must  be  so  from  the  yery  nature  of 
the  casa  For  the  power  or  jurisdiction  of  a  court  to  compel  the 
doing  of  an  act  in  all  cases  of  mandamus,  only  arises  where  tiie  cor- 
poration, board  or  person  refuses  or  omits  to  do  what  the  htw 
espeddUy  enjoins  as  a  duty,  resulting  from  an  office,  trust  or  station. 
8  Blackst  Gomm.  110;  opinion  of  Marshall,  G.  J.,  in  Mar- 
bury  y.  Madison,  1  Granch,  137  (168) ;  Bey.  1860,  §  3761.  Hence, 
unless  the  law  does  enjoin  it  as  a  duty  the  court  cannot,  by  man^ 
damns,  compel  the  doing  of  it  The  court  possesses  no  inherent  or 
conferred  power  to  authorize  the  officer  or  person,  by  its  process  of 
mandamiM,  to  do  the  particular  thing  commanded;  and  it  can  only 
exercise  this  mandatory  authority  when  the  law  specially  enjoins 
upon  the  person  commanded  the  duty  of  doing  that  particular 
thing.  How  entirely  and  perfectly  absurd  is  it  then  to  say  that  the 
officer,  the  treasurer,  cannot  do  the  act,  make  the  new  and  corrected 
deed  himself  yoluntarily,  but  he  may  be  compelled  to  do  it  by  man- 
damus. K  he  may  be  compelled  by  mandamus  to  make  the  second 
and  perfect  deed  according  to  the  facts,  conyeying  the  title  to  the 
purchaser,  it  is  because  the  law  specially  enjoins  the  doing  of  it  as 
his  duty ;  and  if  the  law  enjoins  it  as  his  duty,  then  it  must  follow, 
ineyitably,  that  the  law  will  hold  the  act  yalid  when  done.  A  writ 
of  mandamus  does  not  giye  any  new  power ;  it  only  compels  him  to 
exercise  the  power  which  the  law  has  conferred  upon  him ;  and  can 
only  be  properly  issued  when  he  omits  or  refuses  to  do  the  act.  If 
he  is  willing  to  do  it,  and  does  do  it,  then  the  court  has  no  basii 
upon  which  it  can  exercise  its  jurisdiction.    The  act,  therefore,  if 
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done  \  olnntarily,  most  be  just  as  valid  as  if  done  under  the  writ  of 
mandamus* 

And  in  the  case  of  Th$  Bank  of  UHca  y.  Meraereau,  3  Barb.  Gh. 
SlSy  9*ipra,  which  was  a  bill  or  soit  in  chancery,  it  was  held,  that» 
"  if  this  supposed  error  in  the  form  of  the  comptroller's  deed  (given 
for  taxes)  was  now  material,  it  would  not  justify  a  court  of  equity 
m  declaring  that  the  purchaser  had  no  title  to  the  land  by  virtue 
of  his  purchase ;  but  the  comptroller  would^  if  necessary,  be  required 
to  give  him  a  new  deed  in  the  proper  fonn"  And  this,  although 
many  years  had  elapsed  since  the  sale,  and  execution  of  the  tax 
deed. 

The  case  of  Owynne  v.  Ifeiswanger,  20  Ohio,  556  (564),  does  not 
conflict  with  any  of  the  foregoing  cases,  nor  does  it  decide  that  a 
court  of  equity  will  not  correct  a  mistake  in  a  tax  deed  or  the  like, 
but  only  that  a  '*  majority  think,  when  a  tax  title  is  not  good  at  law, 
a  court  of  chancery  has  no  power  to  aid  the  purchaser  in  com- 
pleting his  title ; "  and  to  the  same  effect  is  AUes  v.  Hinchler  et  dL, 
36  HL  265. 

Again,  it  is  argued,  that,  by  the  making  of  the  first  deed,  the 
treasurer  exhausts  his  power  to  convey,  and  this,  although  he  failed 
to  convey  the  title,  either  by  reason  of  misrecital  of  facts  or  9ther< 
wise.  The  answer  to  this  argument  is  not  difficult.  The  purchaser 
at  the  sale  (the  proceedings  prior  thereto  having  conformed  to  the 
statute,  in  so  far  as  to  make  them  valid  and  binding)  acquires  the 
right  to  have  the  legal  title  conveyed  to  him  at  the  expiration  of 
the  time  of  redemption  (in  case  no  redemption  is  made) ;  and  it  is 
the  duty  of  the  treasurer  to  convey  that  title  to  him.  Any  act  of 
the  treasurer  which  comes  short  of  conveying  the  title  (the  purchaser 
having  the  right  thereto),  although  he  may  have  intended  to  convey 
it,  does  not  discharge  his  duty  te  convey,  and  cannot  therefore 
exhaust  his  power.  For,  having  the  power  to  convey,  that  power 
must  continue  untU  he  does  convey.  If  he  should  mi^e  a  deed  void 
on  its  bee,  and  hence  no  deed,  or  make  a  deed  to  the  wrong  person, 
or  of  the  wrong  parcel  of  land,  such  acte  would  not  exhaust  his 
power  to  make  a  valid  deed  te  the  right  person  for  the  right  piece 
of  land*  For,  having  the  power  to  convey  the  land  sold  to  the 
purchaser,  he  can  only  exhaust  it  by  the  doing  of  that  particular 
thing. 

The  right  of  the  purchaser  to  be  clothed  with  the  legal  title  if 
cli^ar  and  certain  by  the  express  terms  of  the  statute ;  and  the  power 
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of  the  tr&Murer  to  oonvey  that  title  to  him  is  also  certain  from  the 
lame  statate ;  and  that  tbiB  power  is  a  earUinuing  ons  until  ezer* 
daed  or  barred  by  limitation  is  well  settled,  and,  indeed,  is  nndis- 
pnted.  Blackwell  on  Tax  Titles  (2d  ed.),  372,  and  anthoritiea 
dted.  Now,  this  right  of  the  purchaser  is  not  satisfied  or  ftilfiUed 
until  he  is  clothed  with  the  legal  title;  nor  is  the  duty  of  the  treas- 
urer performed,  or  his  power  to  oonyey  exhausted,  until  he  does 
clothe  the  purchaser  with  legal  title.  He  may  do  any  number  of 
acts  tending  to  conyey,  or  make  innumerable  attempts  to  conyey, 
but  until  he  does  conyey  the  legal  title  he  has  not  performed  his 
duty,  nor  exhausted  his  power,  nor  satisfied  the  right  of  the  pur- 
chaser. The  proposition  is  too  plain  to  admit  of  doubt,  and  too 
axiomatic  to  allow  of  demonstration. 

But  it  is  also  urged,  that,  if  the  treasurer  can  make  a  second  deed, 
then  he  can  make  three,  thirty  or  a  hundred,  and  thereby  the  door 
to  fraud  will  be  opened  wide  and  great  confusion  of  titles  result. 
The  answers  to  this  position  are  numerous;  and,  first,  it  may  be 
remarked,  that  the  presumption  of  law  is,  that  a  public  officer  will 
do  his  duty  fairly  and  honestly,  and  not  that  he  will  act  mala  fidM 
or  fraudulently  in  the  discharge  of  his  clear,  statutory  duty;  and 
hence,  to  rest  an  adjudication  upon  the  presumption  that  he  will  or 
may  act  fraudulenUy  and  in  disregard  of  his  duty  is  to  decide  upon 
a  presumption  in  the  fiioe  of  and  contrary  to  law.  And,  second,  if 
the  treasurer's  first  or  second  deed  passes  the  title  according  to  the 
right  of  the  purchaser,  and  pursuant  to  his  duty  under  the  statute^ 
then  any  number  of  deeds  thereafter  cannot  confuse  the  title  or 
prejudice  the  owner.  If  there  shall  be  one  hundred  gocd  deeds  to 
the  same  person  for  the  same  land,  they  all  will  only  inyest  him 
with  one  title,  and  he  has  a  right  to  that  and  cannot  get  more.  All 
the  deeds  the  purchaser  may  get  beyotid  that  which  conyey  to  him 
the  title,  with  which  he  has  the  right  to  be  clothed,  only  increase  his 
costs  and  expenses  and  cannot  strengthen  his  title,  nor  do  they  con- 
ftise  it.    Further  answers  it  is  not  necessary  to  make. 

All  that  has  been  said  upon  this  question  of  the  right  of  a  pur- 
chaser to  haye,  and  the  duty  of  the  treasurer  to  make,  a  second  or 
corrected  deed  has  been  grounded  upon  the  idea  that  the  proceed- 
ings prior  to  the  deed  haye  been  such  as  entitle  the  purdiaser  to 
demand,  or  authorize  the  treasurer  to  make,  a  deed  conyeying  the 
title.  If  there  haye  been  such  acts  or  omissions  aa^  under  the 
statute,  would  defeat  the  right  of  the  purchaser  to  haye,  and 
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the  power  of  the  treasurer  to  convey,  the  legal  title,  then,  of  course, 
neither  the  first  nor  the  second  and  corrected  deed  can  be  legally  or 
properly  made.  For,  in  every  instance,  the  power  of  the  ti*easuier 
to  make  a  deed  depends  upon  the  validity  of  the  prior  essential 
steps  or  proceedings;  and  his  power  to  make  a  second  and  corrected 
deed  must  rest  upon  the  fact  of  such  validity,  and  that  the  correc- 
tions as  made,  fairly  and  legitimately  appear  from  the  records  them- 
selves, or  are  properly  deducible  therefrom,  and  are  not  facts  in  pais 
merely,  or  resting  alone  in  the  memory  of  the  treasurer;  and  cer- 
tainly so,  when  such  facts  should  regularly  and  legally  be  made  of 
record. 

And  since  we  hold  that  the  tax  deed  is  not  in  any  event  con- 
clusive evidence  of  the  facts  material  and  essential  to  its  validity 
(see  sixth  and  seventh  points  of  this  opinion),  the  second  or  cor- 
rected deed  cannot  in  any  case  operate  to  the  prejudice  of  the 
owner  or  any  other  person.  If  the  treasurer  recites  or  states  material 
matters  in  his  second  deed  which  are  not  true,  the  door  is  open  for 
any  adverse  claimant  to  show  them  to  be  unfounded,  and  thereby 
defeat  the  title  claimed  under  it  If  they  do  conform  to  the  truth 
of  the  facts,  then  the  former  owner  is  not  prejudiced.  This  holding 
places  all  the  parties  upon  the  same  broad  basis  of  equality  which 
the  law  guarantees  to  parties  in  all  other  business  transactions 
within  its  cognizance,  to  wit:  the  right  to  correct  errors  and  mis- 
takes, so  likely  to  intervene,  and  so  frequently  intervening,  in  busi- 
ness transactions  between  men.  The  right  to  rectify  any  error  in 
any  assumed  corrected  deed  also  exists,  and  is  grounded  upon  the 
same  basis  as  that  whereon  the  original  right  itself  rests. 

VI.  It  was  objected  that  the  evidence  of  the  record  of  sales,  cer- 
tificates, eta,  were  incompetent,  because  the  tax  deed  was  conclusive 
as  to  those  and  other  facts.  On  the  other  hand,  it  is  objected  that 
the  deed  is  neither  conclusive  nor  prima  facie  evidence  of  any  but 
the  three  facts  specified.  The  latter  objection  is  based  upon  this 
reasoning,  to  wit :  so  much  of  section  784  as  declares  the  treasurer's 
deed  conclusive  evidence  that  all  the  prerequisites  of  the  law  to 
make  a  good  and  valid  sale,  and  vest  the  title  in  the  purchaser  were 
done,  except  as  to  the  three  particulars :  The  liability  of  the  land  to 
taxation,  the  non-paymqnt  of  taxes,  and  non-redemption  from  sale 
is  unconstitutional  and  void ;  that  the  declaration  that  the  deed 
shall  be  conclusive  evidence  being  inoperative,  and  there  being  no 
tcatutory  declaration  that  it  shall  be  prima  facie  evidence,  the  deed 
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■tandB  as  at  oommon  law,  and  proof  znuBt  first  be  made  of  the  faoti 
aathorising  it»  before  the  deed  itself  oan  be  introduoed. 

The  power  of  the  legislature  to  dedare  that  the  tax  deed  shall  be 
oondnsiTe  eyidenoe  that  all  the  prerequisites  of  the  law  were  ooia* 
nlled  with  has  neyer  been  direotly  adjndioated  by  this  ooart  Snch 
power  is  denied,  as  being  in  yiolation  of  that  danse  of  the  oon« 
stitution  of  our  State  (and  oommon  to  all  State  oonstitutions)  which 
declares  that  ^  no  person  shall  be  depriyed  of  life,  liberty  or  property 
without  dne  process  of  law."  Art  1,  §  9.  While  the  question 
has  neyer  been  directly  determined  by  this  court,  it  has,  neyerthe- 
less,  been  referred  to  in  the  opinions  filed  and  reported  in  the  follow- 
ing cases :  In  AU&n  y.  Armstrong^  16  Iowa,  508,  it  was  said :  **  After 
a  careful  examination  of  the  proyisions  of  the  section  under  con- 
sideration (§  784),  in  the  light  of  the  general  principles  of  the 
law  applicable  to  such  subjects,  we  must  say  that  thero  are  some 
mattm  so  yital  and  essential  to  any  yalid  exeroise  of  the  taxing 
power,  and  in  relation  to  which  the  deed  is  by  our  law  made  con- 
dusiye  eyidence  that  the  law  is,  as  to  these,  of  questionable  yalidity. 
The  case  beforo  us  does  not  call  for  particular  epedfication.  We 
state  the  prindple  which  must  be  legally  and  logically  true,  in  this 
wise :  If  any  giyen  step  or  matter  in  the  exercise  of  the  power  to  tax 
(as  for  example,  the  fiEU^t  of  a  leyy  by  the  proper  authority)  is  so 
indispensable,  that,  without  its  performance,  no  tax  can  be  raised, 
then  that  step  or  matter,  whateyer  it  may  be,  cannot  be  dispensed 
with,  and  with  respect  to  that  the  owner  cannot  be  conduded  from 
showing  the  truth,  by  a  mere  l^gislatiye  declaration  to  that  effect 

In  Adami  y.  B0ale  $t  ux.,  19  Iowa,  61,  it  was  stated  that  ''by  the 
statute  under  which  this  sale  for  taxes  was  made,  it  is  proyided 
(  §  784  ),  that  the  tax  deed  shall  he  prima  facie  eyidence,  only  of  the 
non-i>ayment  of  the  tax,  while  it  was  made  conclusive  eyidence  that 
the  property  was  listed,  assessed,  leyied,  adyertised,  sold,  etc,  as  re- 
quired by  law.  It  has  been  held  that  it  is  competent  for  the  legis- 
laturo  to  declare  that  a  tax  deed  shall  \)q prima  facie  eyidei  ce  of  the 
regularity  of  prior  proceedings.  Allen  y.  Armsirangt  16  Iowa,  508, 
and  authorities  dted.  This  presumption  may  be  contradicted  by 
other  testimony.  But  whether  the  legislaturo  may  declare  in  ad- 
yance  that  an  instrument,  false  in  fact,  shall  be  conclusive  eyidence 
of  its  trtith,  has  not  yet  been  determined,  certainly  not  by  this  court 
How  far,  if  at  all,  such  legislatiye  action  may  be  in  yiolation  of  our 
Bill  of  Bights,  which  declares  that  ''no  person  shall  be  deprived  of 
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his  lifey  liberty  or  property  without  due  process  of  law/'  it  is  not 
necessary  in  this  case  to  decide.  Suppose,  however,  the  legislature 
should  declare  that  an  indictment,  duly  found  by  a  grand  jury, 
alio  old  be  conclusiye  eyidence  of  the  guilt  of  the  accused,  would 
this  deprive  him  "  of  his  liberty  without  due  process  of  law  ?"  If 
so,  where  is  the  line  at  which  the  legislative  power  begins,  and  where 
does  it  end  T 

In  Corbin  v.  Hilly  21  Iowa,  70,  this  language  is  used :  ^^  The  ques- 
tion is  as  to  the  efficiency  of  the  tax  warrant"  The  plaintiff's  coun« 
ael  insists  that  under  the  statute  ( 784 ),  the  tax  deed  is  conclusive 
evidence  that  all  the  prerequisites  of  the  law  in  this  particular 
were  complied  vrith.  But  if  this  was  the  only  ground  of  reliance, 
we  should  have  little  or  no  difficulty  in  reversing  the  case.  The 
tax  warrant  is  a  material  and  fundaments  step  in  the  sale  for 
taxes,  and  the  rightfulness  of  any  sale  must  rest  upon  the  fact  of 
such  warrant  and  it  is  not  competent  for  the  legislature  to  create  a 
presumption  which  shall  override  the  fact  or  estop  the  party  proving 
the  truth.  But  see  this  case  reviewed,  and  the  point  really  decided 
.therein  stated,  in  the  case  of  Parker  v.  Sexton. 

Let  us  now  examine  the  question  more  carefully  and  critically  in 
the  light  of  both  principle  and  precedent    The  right  of  taxation 
and  the  right  of  eminent  domain  are  the  highest  sovereign  rights, 
ihey  are  essential  to  and  necessarily  inhere  in  every  sovereign  power. 
They  are   different  rights,   and  are  differentiy  exercised,  and 
though  absolute  and  sovereign  in  their  character,  they  are,  neverthe- 
less, to  be  exercised  only  in  accordance  with  certain  fundamental 
principles.    And,  although  the  taking  of  property  by  taxation  is 
not  strictly,  or  in  its  technical  sense,  the  taking  of  property  by  due 
process  of  law,  yet  it  has  never  been  held  or  claimed  that  the  legis- 
lature might  confiscate  property  for  the  non-payment  of  taxes 
thereon.    A  process  prescribed  by  law  has  ever  been  held  necessary 
in  order  to  the  rightfal  exercise  of  the  taxing  power.    No  person 
has  ever  claimed,  and  certainly  no  court  has  ever  decided,  that  it 
would  be  competent  for  a  legislature  to  declare  that  if  the  owner  of 
leal  estate  failed  to  pay  the  proportion  of  taxes  due  thereon,  on  or 
before  a  date  named,  that  any  other  person  might  pay  the  taxes  and 
ttiereby  become  owner  of  the  land.    But,  on  the  contrary,  it  has 
ever  been  held,  that  certain  steps  must  be  taken  before  the  right  to 
demand  the  tax,  or  to  sell  the  property  for  the  non-payment  thereof 
Mose.    These  acts,  it  is  true,  are  such  as  are  absolutely  or  relatively 
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neoeasary  in  order  to  aaoertain  and  fix  the  proper  amount  of  tazea 
ehai^geable  to  each  item  of  property.  These  stepe^  wliile  they  aie 
not  by  the  books  technically  '^  due  prooeas  of  law/'  neyertheless,  are 
yery  analogous  to  the  steps  ordinarily  attending  judicial  proceedings 
in  rem. 

There  is,  firsts  the  listing  and  auesring  of  the  property.  These 
may  be  likened  to  the  seizure  of  property  by  judicial  process,  inhere- 
by  the  jurisdiction  over  the  rem  attaches.  Then,  secondly,  there  is 
the  levy  of  the  tax  upon  the  property,  in  proportion  to  ils  value,  so 
much  per  centum.  This  may  be  likened  to  a  judgment  in  f  «jm, 
condemning  the  property  to  the  payment  of  the  claim  for  which  it 
was  seized.  Then,  thirdly,  there  is  the  tax  warranty  or  an  express 
statutory  provision  authorizing  the  collector  to  sell  the  property 
for  the  payment  of  the  taxes  thus  levied  upon  it  This  is  very  like 
the  order  or  execution  issued  by  a  court  for  the  sale  of  the  reniy 
which  had  before  been  seized  and  condemned  by  it  Then,  fourthly, 
there  is  the  sale  of  the  property  by  the  collector  under  the  authority 
conferred  by  the  tax  warrant  under  the  statute  or  by  the  statute 
itself  directly.  This  is  like  the  sale  of  the  rem  by  the  officer  under 
the  order  or  execution  issued  by  the  court  These,  it  must  readily 
be  seen,  are  essential  to  the  exercise  of  the  taxing  power ;  and  no 
revenue  law  could  be  of  practical  effect  without  them ;  and  it  may 
safely  be  said  that  every  revenue  law  contains  them.  This  listing 
is  necessary  in  order  to  describe  and  identify  the  property;  the 
assessing^  in  order  to  ascertain  its  value ;  the  Uvy^  in  order  to  fix 
the  proportion  or  rate  of  the  tax ;  the  tax  warranty  or  statutory 
provision,  in  order  to  authorize  some  person  to  receive  the  taxes  and 
to  sell  in  de&ult  of  payment;  and  the  sale,  in  order  to  contract  the 
property  to  one  who  will  pay  the  taxes  due  upon  it.  These  are 
essentifld  and  jurisdictional,  and  every  other  provision  of  every 
revenue  law  may  safely  be  said  to  be  directory  only,  and  not  essen- 
tial to  the  exerdse  of  the  taxing  power. 

The  legislature  may  prescribe  the  time  or  manner  m  which  these 
essential  and  jurisdictional  acts  shall  be  done,  but  it  cannot,  either 
constitutionally  or  in  the  nature  of  things,  provide  for  passing  the 
title  to  property  for  the  non-payment  of  taxes  without  them.  As 
to  the  time  or  manner  in  which  they  shall  be  done,  the  discretion 
of  the  legislature  is  absolute  and  supreme,  and  cannot  be  judicially 
controlled  or  interfered  with.  Having  the  right  to  presciibc  tie 
mauner,  it  may  also  rightfully  provide  that  a  failure  to  comjily  with 
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itfi  directions  as  to  the  manner  shall  not  defeat  the  end ;  or  that  no 
person  shall  question  the  legality  of  the  manner;  or  that  any  sub- 
sequent act  or  tact  shall  be  either  |^ma/a^  or  conclusive  eyidenoe 
that  the  law  as  to  time  or  manner  was  complied  with.  In  other 
words,  the  legislature,  being  supreme,  may  prescribe  the  time  and 
manner  of  doing  the  act,  and  may  make  that,  or  any  other  time  or 
manner  which  the  persons  doing  it  may  adopt,  legal  and  sufficient. 
But  this  power  of  the  legislature  extends  only  to  those  things  over 
which  it  is  supreme.  As  to  the  essential  and  jurisdictional  facts,  so 
to  speak,  which  the  legislature  cannot  annul  or  change,  it  cannot 
excuse  the  non-performance  of  them,  and,  of  course,  cannot  make 
the  doing  of  any  other  thing  a  substitute  for  them  or  conclusive 
evidence  of  their  being  done.  To  restate  the  proposition  suc- 
cinctly: whatever  the  legislature  is  at  liberty  to  authorize  or  not,  it 
may  waive  or  estop  denial ;  but  not  so  as  to  that  which  it  must 
require. 

It  follows,  therefore,  upon  principle,  that  it  is  not  competent  for 
the  legislature  to  make  the  tax  deed  conclusive  evidence  of  a  com- 
pliance with  the  essential  prerequisities  we  have  above  named. 
That  such  an  enactment  is  in  conflict  with  the  constitutional  pro- 
vision above  quoted.  That  it  deprives  a  man  of  his  property  with- 
out due  process  of  law.  Not  that  the  exercise  of  the  power  of  taxa- 
tion is  or  is  not  due  process  of  law;  but  that,  in  a  suit  between  the 
tax  purchaser  or  his  vendee,  and  the  owner,  which  is  a  judicial  in- 
vestigation, 'due  process  of  law''  means  a  trial;  and  a  trial  in- 
volves the  right  of  both  parties  to  produce  evidence.  If  one  party 
only  is  allowed  to  produce  evidence,  and  the  other  is  estopped  or 
concluded  firom  producing  his,  such  denial  is  effectually  depriving 
him  of  his  property  without  due  process  of  law.  Let  us  turn  now 
to  precedent  or  aufliority. 

Judge  CoOLEY,  in  his  recent  and  most  excellent  ''Treatise  on 
Constitutional  Limitations,"  says  (p.  368):  ''But  there  are  fixed. 
Dounds  to  the  power  of  the  legislature  over  this  subject  (rules  of 
evidence)  which  must  not  be  exceeded.  As  to  what  shall  be  evi- 
dence, and  who  shall  assume  the  burden  of  proof,  its  power  is  unre- 
stricted, so  long  as  its  rules  are  impartial  and  uniform ;  but  it  has 
no  power  to  establish  rules,  which,  under  pretense  of  regulating 
eridence,  altogether  prohibit  a  party  from  exhibiting  his  rights. 
Except  in  those  cases  which  fall  within  the  familiar  doctrine  of 
estoppel  at  the  common  law,  or  other  cases  resting  upon  similai 
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reasonsy  it  would  not  be  in  the  power  of  the  legisUtnie  to  declare 
that  a  particular  item  of  eyidence  ahonld  preolnde  a  party  from 
establishing  his  rights  in  opposition  to  it.  In  jndioial  investigations 
the  law  of  the  land  requires  a  trial;  and  there  is  no  trial  if  onlj 
one  party  is  suffered  to  produce  lus  evidence.  A  statute  makii^g  a 
tax  deed  conclusive  evidence  of  a  complete  titie,  and  precluding  the 
original  owner  from  showing  its  invalidity,  would,  therefore,  be  void, 
as  not  a  law  regulating  evidence,  but  an  unconstitutional  confisca- 
tion of  property."  Oroesbeck  v.  Seehyy  13  Mich.  329;  Gas$  v.  Dean, 
16  id.  13 ;  White  v.  Flynny  23  Ind.  46 ;  SmiiA  v.  OUavOand,  17  Wis. 
556;  Alien  v.  Armstrong,  16  Iowa,  508;  Wantlan  v.  White,  19  Ind. 
470;  People  v.  Mitchell,  45  Barb.  212. 

Mr.  Blackwell,  in  his  elaborate  work  on  tax  titles  (p.  100,  1st 
ed.),  says:  '^That  the  legislature  possesses  competent  power  to 
change  the  common-law  rules  of  evidence,  and  declare  that  the  tax 
deed  itself  shall  be  received  in  all  courts  as  prima  facie  evidence 
that  all  of  the  prerequisites  of  the  law  have  been  complied  with, 
and  thus  shift  the  onus  probafidi  from  the  shoulders  of  the 
purchaser  to  those  of  the  owner,  is  conceded.  But  that  the  legis« 
lature  have  the  further  power  to  declare  the  deed  conclusive  evi- 
dence of  title  is  denied."  See  from^  p.  98  to  112,  and  authorities 
cited.  Some  of  the  cases  cited  decide  that  the  legislature  cannot, 
constitutionally,  make  the  deed  conclusive  evidence,  as  in  Cktrry  v. 
Hinman,  11  IlL  428 ;  while  other  cases  limit  the  application  of  the 
words  ^  conclusive  evidence,"  to  the  immediately  connected  subject- 
matter,  as,  for  instance,  in  New  York,  where  the  comptroller's  deed 
IS  declared  to  be  ^^  conclusive  evidence  of  the  regularity  of  the  sale," 
it  is  held  to  apply  only  to  the  regularity  of  the  sale,  but  not  to  the 
power  to  sell,  as  in  Doughty  v.  Hope,  3  Denio,  595 ;  S.  0.,  1  N.  Y.  79. 
See,  also,  Tallman  v.  White,  2  id.  66 ;  Jackson  v.  Morse,  18  Johns. 
442;  Stryker  v.  KeUey,  2  Denio,  322;  Dyke  v.  Lewis,  4  id.  237; 
Sharp  V.  Spier,  4  Hill,  76 ;  Shaip  v.  Jackson,  id.  92 ;  Stead's  JExecU' 
tars  V.  Oource,  4  Granch,  303 ;  Bolom  v.  Burdick,  1  Hill,  130. 

The  New  York  statute  regulating  proceedings  against  absconding 
debtors,  etc.,  provided  that  the  appointment  of  trustees  shall  be 
conclusive  evidence  that  the  debtor  therein  named  was  a  concealed, 
absconded  or  non-resident  debtor,  and  that  the  appointment  and  all 
proceedings  previous  thereto  were  regular.  1  B.  S.  13,  §  62.  It  was 
held,  Denio,  J.,  delivering  the  opinion,  in  Van  Alstyne  v.  Erwin, 
11  N.  Y.  331,  that,  ^^  notwithstanding  the  strong  language  of  the 
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proTidon  rdatdng  to  the  effect  of  the  appomtment  of  trastees  in 
prooeedings  by  attachment^  I  do  not  entertain  any  doubt  bat  that 
a  person  who  is  sought  to  be  affected  by  such  an  appointment  may 
raise  the  question  that  the  officer  did  not  acquire  jurisdiction  to 
issue  the  attachment  It  is  so  upon  general  principleSy  and  the 
point  has  been  frequently  decided*''  Matter  of  Hurd,  9  Wend.  465 ; 
J^ples  T.  JFbirchOd,  3  N.  Y.  4L  And  in  W^od  y.  Ohapifh  43  id. 
the  same  court,  in  passing  upon  the  same  statute,  refer  to  the  case  of 
Van  AUtyne  y.  Ermn,  supra,  and  say  ''it  has  been  held  that  this  lan- 
guage must  be  qualified  by  a  condition  that  the  case  is  one  in  which 
the  officer  had  acquired  jurisdiction.  Jurisdiction  being  shown  in 
this  case,  we  are  bound  to  hold  that  the  appointment  of  trustees 
furnishes  condusiye,  that  is,  incontrovertible,  eyidenoe,  that  all  the 
proceedings  were  in  accordance  with  the  statute.''  This  last  case 
was  an  action  for  trespass  upon  real  property,  and  the  plaintiff 
claimed  title  through  trustees  under  attachment  proceedings,  and  it» 
in  effect,  holds  that  the  legislature  cannot  make  a  certificate  or 
instrument  condusiye  evidence  of  essential  or  jurisdictional  teicts; 
but  such  facts  being  shown  aliunde,  a  certificate  or  other  instru- 
ment based  thereon  may  be  made  conclusive  evidence  of  the  regu- 
larity of  the  form  or  manner  of  doing  the  merely  directory  acts.  It 
is  the  application  of  the  general  role  of  the  conclusiveness  of  orders 
aad  judgments,  where  the  court  or  officer  making  them  is  shown  to 
have  jurisdiction. 

In  the  Town  of  OuUford  v.  Supervisors  of  Chenango,  13  N.  Y. 
143,  there  had  been  an  act  of  the  legislature  authorizing  the  vote 
of  the  people  of  the  town  and  making  it  final  and  conclusive  of  the 
rights  of  certain  parties;  the  vote  was  taken;  another  act  was 
passed,  giving  a  remedy  to  the  defeated  party,  notwithstanding  the 
adrerse  result  of  the  vote,  and  repealing  the  first  act.  Held,  that 
the  vote  was  not  conclusive,  and  the  party  was  entitled  to  the  rem- 
edy given  by  the  second  act  And  in  Moore  v.  Mayor,  etc^  8  N.  Y. 
110,  the  action  was  by  a  widow  against  the  corporation  of  New 
York,  for  her  dower  in  lands  taken  for  public  use,  in  the  life-time  of 
her  husband,  under  the  right  of  eminent  domain,  pursuant  to  a  stat- 
ute therefor.  The  statute  made  the  report  of  the  commissioners, 
when  confirmed,  conclusive  of  the  rights  of  the  parties.  The  court 
held,  that  since  the  owner  of  the  fee,  the  husband,  was  a  party  to 
the  pjooeedings,  the  result  thereof  was  binding  upon  the  wifs, 
not  because  the  statute  made  it  conclusive,  but  because  the  wife 


282  IOWA, 

MoGiwidj  T.  Bezloii  ft  Son. 


bad  no  interest  in  the  land  at  the  time  of  its  oondamnation  to  the 
public  use. 

In  ThePeoph  ex  rely  de^  t.  MttehM  etoLySb^.  Y.  55,  it  was  held 
bj  a  majority  of  the  court  (three  judges  dissenting)  that  the  legis- 
lature might,  bj  a  curatiye  act  act,  make  certain  affidavits,  taken 
under  a  previous  act,  condusive  evidence  of  certain  fiftcts  stated  in 
them,  notwithstanding^  their  defects.  The  court  say  that  the  pur- 
pose is  apparent  fix>m  the  further  provisions  that  ^  no  defects  in  any 
such  affidavits  shall  invalidate  such  proo^"  and  that  ^  the  bonds 
shall  be  valid  and  binding  on  said  town,  without  reference  to  the 
form  or  sufficiency  of  such  affidavits."  This  case  simply  construes 
the  curative  act,  and  holds,  in  effect,  that  the  fiulure  to  comply  with 
the  original  act  shall  not  defeat  the  right  See  S.  0.  in  45  Barb. 
208.  It  was  evidently  competent  for  the  legislature  to  effect  the 
result  in  two  ways,  eil^er  by  declaring  the  bonds  valid  and  binding, 
notwithstanding  the  fidlure  to  comply  with  all  the  forms  of  the  law, 
or  to  make  the  affidavits  conclusive  proof  of  compliance  therewith 
See,  as  to  power  of  legislature  to  pass  curative  and  retroactive  laws. 
The  State^  etc^  v.  SquireSy  etc,  26  Iowa,  340,  and  authorities  there  cited. 

The  case  of  Smith  v.  Cleveland^  17  Wis.  556,  appears  to  hold  that 
it  is  competent  for  the  legislature  to  make  the  tax  deed  conclusive, 
but  the  opinion  expressly  states  that  ^*  the  objections  taken,  ard  for 
which  the  plaintiff  seeks  to  impeach  the  title  of  the  defendants,  go 
merely  to  the  regularity  of  the  proceedings.  The  groundwork  and 
essence  of  the  transactions,  which  resulted  in  the  execution  and  de- 
livery of  the  deed,  remain  untouched." 

I  may  be  remarked  that  Judge  Ooolbt  in  his  Oonstitutional  Limi- 
tations (note  to  page  369),  cites  this  case  as  showing  ''how  far  the 
legislature  may  make  the  tax  deed  conclusive  evidence,  that  mei's 
irregularities  have  not  intervened  in  the  proceedings."  If  the  lan- 
guage of  the  opinion  goes  further  than  this,  it  is,  as  to  such  excess, 
doubtless,  but  mere  dictum.  There  is  referred  to  in  the  opinion  and 
appended  to  the  report  of  this  case,  in  the  form  of  a  note,  an  opinion 
by  Miller,  United  States  district  judge  for  the  district  of  Wisconsin, 
in  the  case  of  Lord  v.  The  Milwaukee  dk  Mississippi  R.  B.  Co,^  seeming 
to  sustain  the  broad  language  used  by  Dixon,  G.  J.,  in  the  main 
cose ;  but  the  facts  in  the  last  case  are  not  given  so  as  to  enable  the 
reader  to  determine  whether,  as  to  its  full  extent,  it  is  adjudication 
or  partly  dictum.  But  in  the  subsequent  case  of  Smith  v.  Smith, 
rfc  19  Wis.  615,  Dixon,  C.  J.,  in  delivering  the  opinion  of  the 
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oonrt,  says :  ^  The  legislature  have  power  to  prescribe  the  form  of 
proceedings  in  the  assessment  and  collection  of  taxes  and,  in  matterg 
of  form^  may  declare  what  steps  shall  or  shall  not  be  essential  to  the 
validity  of  a  tax  sale  or  tax  deed/'  and  cites,  in  support  thereof, 
Smith  T.  Oleaveland,  supra.  In  view  of  all  the  facts  and  surround* 
mgs  of  the  case,  we  do  not  think  it  can  be  recognized  as  deciding 
that  it  is  competent  for  the  legislature  to  make  a  tax  deed  conclu- 
siye  eyidence  of  title  or  of  a  compliance  with  the  essential  pre- 
requisites of  the  statute.  We  have  selected  the  foregoing  cases,  as 
being  the  strongest  found  in  the  reports  within  our  reach,  tending 
to  sustain  the  power  of  the  legislature  to  declare  an  act  or  instru- 
ment conclusive  evidence  of  a  legal  right  or  title.  None  of  them 
decide  in  favor  of  such  power.  Nor  do  the  following  cases  so  decide ; 
but  we  have  not  space  for  an  extended  statement  or  review  of  them : 
Rhinehart  v.  Schuyler,  2  Oilm.  473 ;  Hannel  v.  Smithy  15  Ohio, 
134;  The  People,  etCy  "7.  77i«  J/ayor,  «/<:.,  10  Wend.  398;  Gtoynnex. 
Netswanger,  18  Ohio,  400;  Steadman  v.  Planters'  Bank,  2  Eng. 
(Ark.)  424. 

In  Wantlan  v.  WJiite,  19  Ind.  470,  which  was  a  proceeding  by  habeas 
corpus  in  behalf  of  an  enlisted  minor,  who  had  taken  the  usual  oath 
of  bis  age.  His  discharge  was  resisted  on  the  ground  that  the  act 
of  congress  provided  that  ''the  oath  of  enlistment  taken  by  the 
recruit  shall  be  conclusive  as  to  his  age."  The  court  held,  '^  that  it  is 
not  competent  for  the  legislative  power  to  declare  what  shall  be  con- 
clusive evidence  of  a  fact."  And  in  Gavin  v.  Shermayi,  23  Ind.  32, 
the  court,  in  passing  upon  a  statute  which  declared  that  the  '^tax 
deed  shall  be  conclusive  evidence  of  the  truth  of  all  the  facts  therein 
rniited,''  held,  that  it  should  be  strictly  construed ;  and  expresdy 
waived  deciding  the  question  whether  the  legislature  had  the  power 
to  pass  such  a  statute.  The  court  do  not  in  any  way  refer  to  Want* 
lau  V.  WhitBf  supra.  But  at  the  same  term,  the  court,  in  the  case  of 
White  V.  Plynny  23  Ind.  46,  use  the  following  language :  ^*  The  stat- 
ute enacts  that  the  deed  shall  be  conclusive  evidence  of  the  fSacts 
recited,  etc  Now,  we  do  not  suppose  the  legislature  could  make 
such  an  enactment    See  WatUlan  v.  White^  10  id.  470. 

In  Oroesbeck  v.  SeeUy,  13  Mich.  329 ;  Quinlon  v.  Rogers,  12  id. 
169  ;  and  Case  v.  Dean  et  al,,  16  id.  12,  a  statute  making  the  tax  deeds 
conclusive  evidence  of  title  was  held  absolutely  void,  as  being  in  con- 
flict with  the  constitutional  provision  guaranteeing  due  process  of 
law  for  the  protection  of  life,  liberty  and  property. 
Vol.  IV.  —  30 


234  IOWA, 

MoOoftdj  y.  Bexton  &  Son. 

Bafc  it  ifl  argaed  that  this  l^gislationy  declaring  the  tax  deed  oon- 
diudTe  eyidenoey  eta,  is  bat  a  statute  of  limitations ;  for  that,  it 
■unply  denies  the  party  the  right  to  contest  oert^ain  fiMsts  which  took 
place,  or  are  alleged  to  have  taken  place,  three  years  before  the  mak 
ing  of  the  deed.  For  under  our  statute  the  deed  is  not  to  be  made 
until  three  years  after  the  sale,  during  which  time  the  right  of 
redemption  exists.  Bey.,  §  779.  And  this  three  years,  it  is  argued, 
is  the  time  giyen  by  the  legislature,  and  the  limitation  within  which 
to  contest  these  fiMsts. 

That  it  is  competent  for  the  legislature  to  pass  statutes  oi  limita- 
tion cannot  now  be  successfully  controyerted.  But  there  is  a  limit 
to  this  power,  to  this  extent,  at  least :  The  statute  thus  enacting 
must  afford  a  reasonable  time  and  opportunity  for  the  party  to 
assert  his  right  before  the  bar  can  be  effectual.  Nor  can  it  be 
denied  that  statutes  of  limitations  are  in  the  nature  of  condusiye 
presumptions.  1  OreenL  But  we  do  not  think  that  any  fair  rule 
of  construction  of  statutes  would  authorise  us  to  treat  this  statute 
as  one  of  limitation.  It  does  not  purport  to  be  such ;  and  in  the 
same  act  there  is  a  section  (790)  proyiding  a  limitation  for  actions 
for  the  recoyery  of  property  sold  for  non-payment  of  taxes.  And, 
again,  if  the  deed  is  conclusiye  eyidence,  what  is  to  preyent  a  corrupt 
treasurer  (if  there  should  eyer  be  one)  from  making  deeds  without 
authority  and  contrary  to  the  facts,  and  in  such  cases  (and  the  con- 
clusiveness is  only  needed  in  them),  where  is  the  reasonable  time 
and  opportunity  for  a  party  to  assert  his  rights?  Oroesbeek  v. 
Seeleyy  13  Mich.  229,  342. 

We  conclude,  therefore,  upon  principle  as  well  as  upon  precedent 
and  authority,  that  the  legislature  does  not  possess  the  power  tc 
declare  the  tax  deed  to  be  conclusiye  evidence  of  compliance  with 
those  matters  which  are  essefUial  to  the  exercise  of  the  taxing 
power.  But  as  to  the  non-^ssentiala  or  matters  merely  directory, 
such  power  may  exist,  and  the  deed  become  conclusive  of  their  due 
performance. 

VII.  The  further  question  then  arises,  can  the  tax  deed  be  re- 
ceived as  prima  facie  evidence  of  compliance  with  the  essential  pre- 
requisites as  to  which  and  others  the  statute  declares  it  to  be  coti- 
dimve  evidence?  As  we  have  already  seen,  it  is  competent  and 
coDstitutional  for  the  legislature  to  make  the  tax  deed  prima  faoie 
evidence  of  its  own  validity,  but  thoy  have  not  the  constitutional 
power  to  make  it  conclusive  evidence. 
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The  act  being  unconBtitational  in  bo  &r  as  it  purports  to  make 
the  deed  ^conclosiye''  eyidence,  the  question  arises  as  to  how  far 
this  onoonstitntionality  aflTeots  the  entire  act  It  was  held  by  thia 
oonrt»  in  Santo  v.  The  State,  2  Iowa»  165,  205,  that  ''an  act  Toid, 
because  unconstitutional  in  part,  is  not  necessarily  void  for  the 
whole.  If  suflScient  remains  to  eflTect  its  object,  without  the  aid  of 
the  invalid  portion,  the  latter  only  shall  be  rejected,  and  the  former 
shall  stand."  This  doctrine  is  clearly  maintained  in  the  Massachu- 
setts Case&  FUher  y.  McOirr,  and  other  cases,  1  Gray,  1 ;  6  How.. 
(Mich.)  625;  State  y.  Cox,  3  Eng.  (Ark.)  437;  Commonwealth  t. 
KimbaU,  24  Pick.  361 ;  Morris  t.  Boston,  4  Mich.  288 ;  Olark  y. 
Bats,  2  Blackf.  10. 

In  the  case  last  cited  by  the  court,  Olark  y.  Ellis,  the  legislature 
had  by  an  act  authorized  a  justice  of  the  peace  to  impanel  a  jury^ 
and  ^  cases  of  riots,  etc,  and  to  fine  the  offender  agreeably 
to  the  Yerdict  of  the  jury,  not  exceeding  $20.  But  under  the 
constitution  the  legislature  could  not  authorize  a  fine  exceeding 
three  dollars,  which  was  the  amount  of  the  fine  in  that  case.  The 
court  held  the  act  constitutional  to  the  extent  of  the  power  of  the 
legislature,  and  uses  the  following  language :  "  We  have  heretofore 
decided  that  a  part  of  an  act  of  assembly  being  unconstitutional 
does  not  affect  a  constitutional  part  of  the  same  act  relatiye  to  the 
same  subject  That  part  which  is  unconstitutional  is  considered  as 
%/  siricken  out  of  the  act;  and  if  enough  remains  to  be  intelligibly 
acted  upon,  it  is  considered  as  the  law  of  the  land.  If  this  were 
done  in  relation  to  this  act  of  assembly,  the  justice  of  the  peace 
would  still  retain  a  jurisdiction  in  cases  of  assault  and  battery,  and 
might  giYc  a  definite  sentence  where  the  case  merited  a  fine  no 
higher  than  three  dollars." 

To  the  same  effect  is  the  case  of  McClay  y.  Love,  25  GaL  367, 
where  an  act  of  the  legislature  prohibited  any  incumbrance  of  the 
wire's  property,  unless  by  '^  a  writing  signed  by  the  husband  and 
wife."  The  court  held  that  the  requirement  that  the  husband 
should  join  was  unconstitutional,  and  that  these  words  "  husband 
and  "  should  therefore  be  deemed  omitted,  and  the  remaining  words 
should  have  full  force  and  effect  ♦  ♦  ♦  That  requiring  the  sig- 
nature of  the  husband  is  only  an  additional  safeguturd,  and  not  so 
Yitally  connected  with  the  act  that  it  cannot  be  stricken  out  without 
fiolating  the  whole  section.  Indeed,  the  authoritios  are  uniforni  in 
support  of  this  general  doctrine.     Cliilds  y.  Showers.  18  Iowa,  262; 
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The  PecjpU  y.  Hilly  7  OaL  97;  Clark  y.  Hitehings,  3  Gray,  486; 
Brawn  t.  Beatty,  84  Miss.  242;  Mobile  R.  R  Co.  t.  Staiey  26  Ala. 
769 ;  State  t.  Clary,  3  Dutch.  253;  Nelson  y.  The  People,  33  DL 
398;  State  y.  CopOand,  3  B.  L  33 ;  State  y.  iSn<w,  id.  64;  Shep- 
ardeon  y.  Milwaukee  R.B.Oo^6  Wi&  605;  PhiUips  y.  JVW  F(?riE',' 
1  Hilt.  (N.  Y.  0.  P.)  482 ;  000167*8  Const.  Lim.  176,  et  eeq^  and 
authorities  there  cited. 

In  this  case,  by  the  section  of  the  act  under  consideration,  the 
legislature  undertook  to  declare  two  things :  first,  that  the  tax  deed 
should  be  eyidence  of  its  own  yalidity ;  and,  second,  that  it  should 
be  oonclusiye,  that  is,  that  no  evidence  should  be  received  to  con- 
tradict it.  This  latter  declaration,  so  Seut  as  it  applies  to  matters 
material  and  essential  to  the  taxing  power,  as  we  have  seen,  it  was 
not  competent  for  the  legislature  to  do,  and  hence,  as  to  such  mat- 
ters, the  word  *'  conclusive''  must  be  regarded  as  stricken  out  The 
tax  deed  would  thereby  be  made  evidence,  but  not  conclusive  evi- 
dence, of  those  facts. 

It  follows,  from  these  conclusions,  that  the  judgment  of  the  dis- 
trict court,  for  the  error  in  the  instructions  of  the  court  on  the  sub- 
ject of  fhkud,  and  the  finding  of  the  jury  thereon,  must  be  reversed 

Bevereed. 

Wbiohiv  J.,  delivered  a  dissenting  opinion. 


Oauledto,  appellant,  y.  Whislsb. 

(»Iowft,«B6.) 
Premimorif  note^forg&rff — bona  Jlde  ketder, 

A  wrote  hia  nmme  upon  a  piece  of  blank  paper  at  the  request  of  B.,  whi 
afterward,  without  the  knowledge  or  consent  of  A.,  wrote  a  promissory  note 
over  the  signature.  In  an  action  on  the  note  bj  an  innocent  holder,  hM, 
that  the  instrument  was  a  forgery,  and  that  A.  was  not  liable  thereon. 

Action  by  Oaulkius  against  Whisler  on  a  promissory  note.  The 
note  was  made  in  the  following  manner:  One  Smith  was  defend- 
ant's agent  to  sell  grain  seeders,  and  requested  defendant  to  write 
his  name  on  a  blank  piece  of  p  ipcr,  in  order  that  he  might  send  it 
to  the  manufacturers  of  the  seeders  as  evidence  of  the  genuineness 
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of  orders  for  machines  signed  by  defendant  and  filled  ont  by  him. 
It  appeared  that  the  note  was  printed  oyer  this  signature  without 
defendant's  knowledge  or  consent  Plaintiff  is  a  bona  fide  holder 
for  valucy  having  taken  the  note  before  maturity.  The  cause  was 
submitted  to  the  court  who  held  that  the  note  was  a  forgery  and 
Toid,  and  that  plaintiff  was  not  entitled  to  reooyer  thereon.  Plain- 
tiff  appealed  to  this  court 

McOoid  d  Herrofif  for  appellant 

Z>.  P.  StulbSy  for  appellee. 

Beck,  J.  A  holder  of  negotiable  paper,  acquired  before  dishonor, 
is  not  protected  against  defenses  that  make  yoid  the  instrument 
He  can  have  no  claim  upon  forged  paper  agaitist  the  person  whose 
name  is  falsely  affixed  thereto  as  the  maker,  and  who  is  without 
&iilt  as  to  the  forgery  and  the  taking  of  the  paper  by  the  holdei. 
1  Pars,  on  Bills  and  Notes,  75,  and  authorities  cited.  . 

Is  the  note  sued  upon  a  forged  instrument?  ^^The  making  or  aU 
teration  of  any  writing  with  fraudulent  intent,  whereby  another  may 
be  prejudiced,  is  forgery.*'  8t(Ue  y.  Wooderd,  20  Iowa>  642;  Rev., 
§  4253.  In  order  to  constitute  the  offense  of  forgery  it  is  not  neces- 
sary that  the  signature  of  the  instrument  be  false.  The  instrumeut 
may  be  altered  so  that  it  is  not  the  instrument  signed  by  the  maker, 
and,  if  this  be  fraudulently  and  falsely  done,  it  is  forgery.  So  if 
words  be  added  to  change  its  effect,  with  like  intent,  it  is  a  forgery. 
In  the  case  before  us  the  instrument  was  falsely  and  fraudulently 
made  over  the  genuine  signature  of  defendant,  which  was  not  ob- 
tained for  the  purpose  of  binding  defendant  by  any  contract  It  is 
evident  that  this  differs,  in  no  respect,  from  the  cases  mentioned, 
and  that  the  note  is  a  forgery  and  void.  See  3  Pars,  on  Bills  and 
Notes,  584. 

The  case  differs  materially  in  its  facts  firom  the  cases  cited  in  sup- 
port of  plaintiff's  right  to  recover.  In  those  cases  blanks  were  filled 
up  contrary  to  the  direction  of  the  maker,  or  without  his  authority. 
But  in  all  of  such  cases  the  makers  intended  to  execute  an  instru- 
ment that  should  be  binding  upon  them.  Blanks  were  filled  up 
contrary  to  the  authority  given  by  the  makers,  or  in  some  other 
way  the  instruments  were  made  so  that  they  did  not  correspond  with 
the  intention  of  the  makers;  but  in  all  such  cases  there  were  maJceti 
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mud  ifistruments,  and  through  the  firands  of  those  to  whom  the 
iuBtraments  were  introsted,  they  were  thus  made  to  be  of  different 
effect  than  was  designed  by  the  makers.  In  these  cases  it  is  cor- 
rectly held,  that  while  the  parties  perpetrating  the  fraud  in  some 
cases  may  have  been  guilty  of  forgery,  yet  the  makers  were  bound 
upon  the  instruments  as  against  holders  in  good  fedth  and  for  value. 
The  reason  is  obvious.  The  maker  ought  rather  to  suffer^  on  account 
of  the  fraudulent  act  of  one  to  whom  he  intrusts  his  paper,  or  who 
is  made  his  agent  in  respect  of  it,  than  an  innocent  party.  The 
law  esteems  him  in  fault  in  thus  putting  it  in  the  power  of  another 
to  perpetrate  the  firaud,  and  requires  him  to  bear  the  loss  consequent 
upon  his  negligence.  In  the  case  under  consideration  no  £Etult  can 
be  imputed  to  the  defendant  He  did  not  intrust  his  signature  to 
the  possession  of  the  forger  for  the  purpose  of  binding  himself  by  a 
contract  He  conferred  no  power  upon  the  party  who  committed 
the  crime  to  use  it  for  any  such  purpose.  He  wap  not  guilty  oi 
negligence  in  thus  giving  it,  for  it  is  not  unusual,  in  order  to  iden- 
tify signatures,  and  for  other  purposes,  for  men  thus  to  make  their 
autographs.  The  defendant  cannot  be  regarded  as  being  so  feur  in 
fault  in  the  transaction,  that  he  ought  to  be  required  to  bear  the 
loss  resulting  from  the  crime. 
In  our  opinion,  the  decision  of  the  drouit  court  is  in  accord  with 

the  law,  and  is,  therefore, 

AffirmetL 


DoueiAS,  appellant,  y.  MATTore. 

(»Iowi,«08w) 
PtamUtarif  naU  — ft'audulerU  inception  —  innacmU  hM&r, 

4l  pefwm  who  is  Induced  to  sign  a  piomiMorj  note,  tliToagh  the  false  and  f rand 
nlent  mlnepresentationB  of  another,  believing  it  to  be  a  contract  in  relation 
to  flervices,  ia,  nevertheless,  liable  thereon  to  ^InmaJkU  holder  who  takes  it 
before  matority. 

Action  by  Douglas,  the  indorsee  of  a  promissory  note,  against 
Matting,  the  maker.  The  answer  set  up  that  the  instrument  sued 
npon  was  signed  by  defendant  through  the  false  and  fraudulent  rep- 
resentation of  a  stranger  who  pretended  to  be  the  agent  of  0.  M. 
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Pond,  for  the  sale  of  a  patent  seeder  and  cultiyator.  Said  agent 
desired  to  procure  the  services  of  defendant  as  sub-agent  in  the  busi- 
ness, mnd  produced  a  paper  which,  he  stated,  was  a  contract 
containing  the  terms  of  the  agency.  Defendant  thereupon  made 
ids  signature  to  the  paper,  which  preyed  to  be  the  promissory 
note  in  suit  Plaintiff  took  the  note  before  maturity,  and  there  was 
no  ayerment  that  he  did  not  act  in  good  fidth.  Plaintiff  demurred ; 
the  demurrer  was  overruled ;  judgment  was  rendered  for  defendani^ 
and  plaintiff  appealed  to  this  court 

AmJby  d  Hawardy  for  appellant 

Window  d  WiUon^  for  appellee. 

Bbok,  J.  It  will  be  observed  that  the  answer  substanti&Dy  admits 
the  execution  of  the  note,  but,  as  a  defense,  alleged  that  defendant's 
signature  was  obtained  thereto  by  fraudulent  misrepresentations  of 
the  agent  of  the  payee ;  that  defendant,  relying  upon  the  representa- 
tions of  the  agent,  to  the  effect  that  the  paper  was  a  contract  of  the 
character  described,  signed  his  name  thereto.  Of  these  facts  it  is 
not  ayerred  that  plaintiff  had  notice  when  the  note  was  indorsed 
to  him.  We  are  required  to  determine  whether  the  answer  presents 
a  sufScient  defense.  It  is  conceded,  that,  if  the  transaction  of  the 
ment  of  the  payee  in  procuring  the  signature  of  defendant  amounted 
to  less  than  a  forgery,  the  defense  is  not  sufficient  as  against  a  bona 
fide  holder  receiving  it  for  yalue  before  due.  Plaintiff  must  be 
regarded  as  such  a  holder  under  the  pleadings.  We  must  determine, 
then,  whether  the  note,  according  to  the  averments  of  the  answer, 
is  in  law  a  forgery.  In  our  opinion,  upon  principle,  it  is  not  The 
defendant  intrusted  the  one  with  whom  he  was  dealing  with  the 
preparation  of  the  instrument  The  instrument,  as  prepared,  was 
not  what  defendant  had  agreed  to  sign,  but  was  yoluntarily  executed 
by  him.  The  act  of  the  agent  was  a  fraud  whereby  the  defendant 
was  induced  to  make  the  note,  and  not  the  false  making  of  it,  which 
is  necessary  to  constitute  forgery.  There  are  authorities  that  hold 
differently,  but  this  view  appears  to  us  in  accord  with  principle  and 
required  by  the  wants  of  the  commerce  of  the  country,  which  deals 
so extensiyely  in  negotiable  paper.  Neither  is  it  unsupported  by 
authorities.  See  Putnam  y.  SuUivan,  4  Mass.  45 ;  Cbmmonwea^ 
r.  Saniey,  10  Hair.  (Pa.)  890. 
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As  between  the  banajlde  holder,  reoeiying  the  paper  before  due  for 
Talue,  and  the  maker,  the  equities  are  all  on  the  side  of  the  first 
The  maker  puts  his  genuine  signature  to  a  note  appearing  upon  its 
fSftoe  fiur  and  regular.  In  the  regular  course  of  business  it  comes 
into  the  hands  of  an  innocent  party,  who  has  paid  a  valuable  con- 
sideration for  it,  and  has  no  notice  of  any  infirmities  or  defenses  attach- 
ing to  the  paper.  Now  it  would  be  manifestly  unjust  to  permit  the 
maker,  while  admitting  the  genuineness  of  his  signature,  to  defeat 
the  note,  on  the  ground  that,  through  his  own  culpable  carelessness 
while  dealing  with  a  stranger,  he  signed  the  instrument  without 
reading  it  or  attempting  to  ascertain  its  true  contents.  The  law 
will  favor,  as  between  the  holder  and  maker  in  such  a  case,  the 
more  innocent  and  diligent.  The  maker  had  it  in  his  power  to  pro- 
tect himself  from  the  fraud,  but  failed  to  do  so.  When  the  conse- 
quences of  this  act  are  about  to  be  visited  upon  him,  he  seeks  to 
make  another  bear  it,  on  the  ground  that  he  was  defrauded  through 
his  own  gross  negligence.  He  can  certainly  claim  protection  neither 
on  the  ground  of  his  innocence  or  diligence. 

The  rule  contended  for  by  appellee  would  tend  to  destroy  all  con- 
fidence in  commercial  paper.  It  is  better  that  defendant,  and  oth- 
ers who  so  carelessly  affix  their  names  to  paper,  the  contents  of 
which  are  unknown  to  them,  should  suffer  from  the  fraud  which 
their  recklessness  invites,  than  that  the  character  of  commercial 
paper  should  be  impaired,  and  the  business  of  the  country  thus 
interfered  with  and  tmsettled. 

In  our  opinion  the  demurrer  of  plaintiff  to  answer  should  have 

been  sustained. 

Reversed. 

Non. — Am  the  qnesUon  InvolTed  In  tbli  dMliton  Is  one  of  groat  Interest,  and  haa 
oeen  lUuatnted  by  but  few  deddona,  we  feel  Justlfled  In  quoting  in  ectaneo,  the  only 
other  two  oplniona  on  the  preolae  point  that  hare  come  to  our  notioe.  The  flnt  la  a 
decision  of  the  Bngllsh  common  pleas,  made  In  July,  1880»  and  reported  In  88 1*  J.  Bep. 
(N.  8.)  810,  FotUr  t.  IfcJCtnnofi;  and  the  second,  a  decision  of  the  general  term,  fourth 
department,  supreme  court,  State  of  New  York.  The  opinion  In  J?\Mter  t.  IfeJritiffum 
was  dellTcred  by  Mr.  Justice  Btubb,  and  Is  as  follows : 

^  Ttdi  was  an  action  by  the  plaintiff  as  Indorsee  of  a  bill  of  exchange  for  £8,000  against 
the  defendant  as  Indorser.  The  defendant,  by  one  of  his  pleas,  trsTcrMd  the  indorse- 
ment, and  by  another  alleged  that  the  defendant's  Indorsement  was  obtained  from 
him  by  fraud.  The  plaintiff  waa  a  holder  for  value  before  maturity,  and  without  notice 
of  any  fraud.  There  was  contradictory  evidence  as  to  whether  the  Indorsement  was 
the  defendant's  signature  at  all,  but,  according  to  t.be  evidence  of  one  Callow,  the 
acceptor  of  the  bill,  who  was  called  as  a  witness  for  the  plaintiff,  he,  Oallow,  produced 
the  bin  to  the  defendant  (a  gentleman  far  advanced  In  life)  for  him  to  put  his  signature 
on  the  back,  after  that  of  one  Cooper,  who  was  payee  of  the  bill  and  first  indorser,  Cal- 
ow  not  saying  that  It  was  a  bill,  but  telling  the  defendant  the  Instrument  was  a  guar 
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■Bty.  The  delendant  did  not  see  the  face  of  the  bill  «t  all,  but  the  oUl  was  of  the 
usual  shape  and  bore  a  bill  stamp,  the  Impress  of  whloh  stamp  was  Tislble  at  the  baok 
of  the  bin.  The  defendant  signed  his  name  after  Cooper's,  he,  the  defendant,  as  the 
witness  stated,  believlnff  the  document  to  be  a  guaranty  only. 

**  The  lord  chief  justice  told  the  Jury  that  if  the  indorsement  was  not  the  defendant's 
signature,  or  if,  being  his  signature,  it  was  obtained  upon  a  frauduJsnt  representation 
that  it  was  a  guaranty,  and  the  defendant  signed  it  without  knowing  that  It  was  a  bill, 
and  under  the  belief  that  it  was  a  guaranty,  and  if  the  defendant  was  not  guilty  of  any 
DSgUgence  In  so  signing  the  paper,  the  defendant  was  entitled  to  the  verdict.  The 
lury  found  for  the  defendant.  A  rule  nUti  was  obtained  for  a  new  trial,  first,  on  the 
ground  of  misdirection  in  the  latter  part  of  the  summing  up,  and,  secondly,  on  the 
ground  that  the  verdict  was  against  the  evidence. 

**  As  to  the  flnt  branch  of  the  rule.  It  seems  to  us  that  the  question  arises  on  the  tra- 
verse of  the  IndorBement.  Ttie  case  presented  by  the  defendant  is,  that  be  never  made 
the  contract  declared  on ;  that  he  never  saw  the  face  of  the  bill,  and  that  the  purport 
of  the  contrac'i  was  fraudulently  misdescribed  to  him ;  ^hat  when  he  signed  one  thing 
he  was  told  and  believed  that  he  was  signing  auother  and  an  entirely  different  thing; 
that  his  mind  never  went  with  his  act.  It  seems  plain,  on  principle  and  on  authority, 
that  if  a  blind  man,  or  a  man  wlio  cannot  read,  or  who  for  some  reason  (not  Implying 
oegUgence)  forbears  to  read,  has  a  written  contract  falsely  read  over  to  him,  the  reader 
misreading  to  such  a  degree  that  the  written  contract  Is  of  a  nature  altogether  differ- 
ent from  the  contract  pretended  to  be  read  from  the  paper  which  the  blind  or  illiter- 
ate man  afterward  signs,  then,  at  least,  if  there  be  no  n^ligence,  the  signature  so 
obtained  is  of  no  force.  And  it  is  Invalid,  not  merely  on  the  ground  of  fraud  where 
fraud  exists,  but  on  the  ground  that  the  mind  of  the  signer  did  not  accompany  the  sig- 
nature; in  other  words,  that  he  never  Intended  to  sign,  and  therefore,  in  contempl^' 
tlun  of  law,  never  did  sign  the  contract  to  which  his  name  is  appended.  The 
authorities  appear  to  us  to  support  this  view  of  the  law .  In  ThoroughiyMxVa  Gose,  2  Ber. 
%  h,  it  was  held,  that  if  an  illiterate  man  have  a  deed  falsely  read  over  to  him,  and  he 
then  seals  and  delivers  the  parchment,  that  parchment  is,  nevertheless,  not  his  deed. 
In  a  note  to  ThurouglHfoud's  Cast,  2  Bep.  0,  b,  in  Frazer's  edition  of  Coke's  Reports,  It  is 
suggested  that  the  doctrine  is  not  confined  to  the  condition  of  an  illiterate  grantor 
and  a  case  in  Kelway's  Reports,  p.  70,  is  cited  In  support  of  this  observation.  On  refer- 
ence to  that  case.  It  appears  that  one  of  the  judges  did  there  observe  that  it  made  no 
difference  whether  the  grantor  were  lettered  or  unlettered.  That,  however,  was  a 
esse  where  the  grantee  himself  was  the  defrauding  party;  but  the  position  that.  If  a 
giautor  or  covenantor  be  deceived  or  misled  as  to  the  actual  conUtUs  of  the  deed,  the 
deed  does  net  bind  him,  is  supported  by  many  authorities  (see  Com.  Dig.  tit.  *Falt.'  b. 
9,  and  is  recognised  by  Batiay,  J .,  and  by  the  court  of  exchequer  in  the  case  of  Ed» 
tcords  T.  Brown,  1  Cr.  and  J.  812.  Accordingly  It  has  recently  been  decided  in  the 
exchequer  chamber,  that,  if  a  deed  be  delivered,  and  a  blank  left  therein  be  afterward 
Improperly  filled  up  (at  least  If  this  be  done  without  the  grantor's  negligence),  it  Is  not 
the  deed  of  the  grantor.  Swan  t.  The  North  BrUiah  AuutraUuian  Ctnnpanu,  2  Hurls,  and 
C.  ITS;  8.  C  82  Law  J.  Bep.  <N.  8.)  Bxch.  578.  These  cases  apply  to  deeds,  but  the 
principle  is  equally  applicable  to  other  written  contracts.  Nevertheless,  this  principle, 
when  applied  to  negotiable  Instruments,  must  be  and  is  limited  in  its  application. 
These  instruments  are  not  only  assignable,  but  they  form  part  of  the  currency  of  the 
country.  A  qualification  of  the  general  rule  is  necessary  to  protect  Innocent  trans* 
ferees  for  value.  If,  therefore,  a  man  write  his  name  across  the  back  of  a  blank  blU 
stamp,' and  part  with  It,  and  the  paper  is  afterward  Impreperly  filled  up,  he  is  liable  as 
Indorser;  if  he  write  It  across  the  face  of  the  bill  he  is  liable  as  acceptor  when 
the  instrument  has  once  passed  into  the  hands  of  an  Innocent  indorsee,  tor 
vslue,  before  maturity,  and  liable  to  the  extent  of  any  sum  which  the  stamp  will  cover. 
In  these  cases,  however,  the  party  signing  knows  what  he  Is  doing:  the  Indorser  intei»> 
ded  to  indorse,  and  the  acceptor  intended  to  accept,  a  bill  of  exchange  to  be  thereafter 
tiled  up,  leaving  the  amount,  the  date,  the  maturity  and  the  other  parties  to  the  bill 
undetermined.  But  in  the  case  now  under  consideration,  the  defendant,  according  to 
the  evidence  (If  believed)  and  the  finding  of  the  jury,  never  intended  to  Indorse  a  hi 
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of  •xehanffe  «t  all,  Init  intended  to  sign  a  oontraet  of  en  ontlrelj  different  nature.  It 
wae  not  his  deelirn,  and.  If  he  was  gnlltjof  no  negUgenoe,  It  waenot  eren  hie  fmlttthat 
the  Inatrument  he  ilgned  turned  out  to  be  a  bill  of  exchange.  It  waa  aa  If  he  had  writ- 
ten his  name  on  a  sheet  of  paper  for  the  purpoee  of  franking  a  letter,  or  in  a  ladf*! 
album,  or  on  an  order  for  admission  to  the  Temple  Ohuroh,  or  on  the  leaf  of  a  jook. 
and  there  had  already  been,  without  his  knowledge,  a  bill  of  exchange  or  prom^Hory 
note,  payable  to  order.  Inscribed  on  the  other  side  of  the  p^ier.  To  make  the  r^ase 
clearer,  suppose  the  bill  or  note  on  the  other  side  of  the  paper,  in  each  of 
these  cases,  to  be  written  at  a  time  subsequent  to  the  signature,  then  the  fraoiJa- 
lont  misapplication  of  that  genuine  signature  to  a  different  purpoee  would  have  oeen 
a  counterfeit  alteration  of  a  writing  with  Intent  to  defraud,  and  would,  therefore,  have 
amounted  to  forgerr.  In  that  case  the  signer  would  not  hSTe  been  bound  bf  hla  alg^ 
nature,  for  two  reasons:  first,  that  he  never,  in  fact,  signed  the  writing  declared  on; 
and,  secondly,  that  he  never  Intended  to  sign  any  such  contract.  In  the  preeent  case 
the  first  reason  does  not  apply,  but  the  second  reason  does.  The  defendvit  nerer 
Intended  to  sign  that  contract,  or  any  such  contract.  He  ncTcr  intended  to  put  his 
name  to  any  Instrument  that  then  was  or  thereafter  might  become  negotiable.  He 
was  deceived,  not  merely  ss  to  the  legal  effect,  but  as  to  the  oeCiial  aontsnti  of  the 
Instrument. 

**  We  are  not  aware  of  any  case  in  which  the  precise  question  now  before  as  has 
arisen  on  bills  of  exchange  or  promlasory  notea,  or  been  Judicially  discussed.  In  the 
case  of  Ingham  ▼.  Primrose,  7  Com.  B.  B.  (N.  S.)  88,  and  the  case  of  Nanu  t.  Ikmy,  ft 
Ala.  870;  S.  C,  1  Parsons  on  Bills,  114,  n.,  both  cited  by  the  plaintiff,  the  facts  were 
▼ery  different  firom  those  before  us,  and  have  but  a  remote  bearing  on  the  questloii. 
But  in  Puttiam  ▼.  SuIUoany  4  Mass.  45 ;  &  C,  1  Parana  on  Bills,  111,  n.,  a  distinction  la 
taken  by  Chief  Justice  Parsomb  between  a  case  where  an  Indorser  intended  to  IndorM 
such  a  note  as  he  actually  indorsed  (being  Induced  by  fraud  to  indorse  it),  and  a  case 
where  he  Intended  to  indorse  a  different  note  and  for  a  different  purpose ;  and  the 
court  Intimate  an  opinion  that  even  in  such  a  case  as  that  a  distinction  might  pre> 
rail  to  protect  the  indorser,  guarding  themselTes,  however,  ss  the  chief  Justice  has 
done  in  the  esse  now  before  us,  with  the  proriso  that  the  indorser  is  hot  chargeable 
with  any  **  laches,  negligence,  or  misplaced  confidence  in  others,'*  which  last  is  but  a 
apecies  of  negligence.  The  distinction  in  the  case  now  under  consideration  is  a  much 
plainer  one,  for  on  this  branch  of  the  rule  we  are  to  assume  that  the  Indorser  never 
intended  to  indorse  at  all,  but  to  sign  a  contract  of  an  entirely  different  nature.  F6r 
thsee  reasons  we  think  the  direction  of  the  lord  chief  Justice  was  right. 

^  With  respect,  however,  to  the  second  branch  of  the  rule,  we  are  of  opinion  that  the 
ease  should  undergo  further  investigation.  We  abstain  from  giving  our  reasons  for 
this  part  of  our  decision  only,  lest  they  should  prejudice  either  psrty  on  a  second 
inquiry.   The  rule,  therefore,  will  be  made  aibolute  for  a  new  triaL'*  —  Rule  ohsohtfe. 

The  case  in  the  supreme  court  of  New  York  was  that  of  WhU$t0y  v.  Snyder^  8  Lena. 
477.  and  was  decided  September,  1870. 

The  action  was  brought  against  the  defendant  aa  maker  of  a  promissory  note.  The 
plaintiff  had  testified  that  he  purchased  the  note  for  value,  and  before  maturity.  The 
defendant  offered  to  prove.  In  defense,  that  he  was  unable  to  read,  and  that  when  he 
signed  the  note  it  was  represented  to  him,  and  he  believed,  that  it  was  a  certain  other 
contract,  offered  to  be  also  produced  in  eridence,  and  which  purported  to  be  a  con- 
tract inter  parte$  of  an  entirely  different  character.  The  offer  was  overruled,  and  the 
defendant  excepted,  and  moved  for  a  new  triaL 

Mr.  Justice  Tai^oott,  in  delivering  the  opinion  of  the  court,  said : 

"  We  think  the  learned  judge  at  nUi  priua  erred  in  rejecting  the  evidence  offered* 
The  consent  of  the  party  alleged  to  have  made  It  is  eieential  to  the  binding  force  ef  a 
contract.  This  principle  has  been  often  applied  to  the  case  of  deeds  and  other  instm- 
ments  misread,  or  the  contents  of  which  have  been  misrepresented  to  the  party  against 
whom  the  Instrument  Is  sought  to  be  enforced.  A  bonajide  holder  of  oommercilal 
paper,  for  value  and  before  maturity.  Is  protected  In  many  caaea  against  defenses 
which  are  perfectly  available  as  between  the  original  partlea,  auch  as  that  the  slgni^ 
ture  was  obtained  by  false  and  frandulent  repreaentationa;  that  the  paper  baa  been 
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diverted ;  that  a  blank  bill  or  aooeptanoe  has  been  filled  up  for  a  greater  amount  than 

the  party  to  whom  It  waa  deliyered  waa  authorised  to  inaert,  eto.   But  In  all  these 

eases  the  party  intended  to  sign  and  put  in  circulation  the  instrument  aa  a  negotiable 

•ecurity.   Where  this  Is  the  case,  he  is  bound  to  know  that  he  la  furnishing  the  means 

whereby  third  parties  may  be  deoeiyed,  and  innocently  led  to  part  with  their  property 

en  the  faith  of  his  signature,  and  in  ignorance  of  the  true  state  of  facts.   But,  while  | 

this  'i  a  rule  of  great  convenience  and  propriety,  there  are,  and  must  be,  some  limits 

to  Its  application,  some  defenses  as  to  which  even  a  bonajlde  purchaser  purohaaea  at 

his  periL   The  familiar  case  of  a  note  declared  Told  by  statute,  as  in  the  case  of  usury, 

furnishes  an  illustration.    During  the  period  when,  according  to  the  statute  law  of 

this  State,  a  bona  Jide  holder  for  value,  and  before  maturity,  waa  protected  against 

even  the  defense  of  usury,  the  statute  against  usury  was  practically  almost  abrogated 

ss  to  negotiable  paper. 

''The  precise  question  presented  here,  as  applied  to  commercial  paper  in  the  hands 
of  a  hona/de  holder,  eto^  has,  so  far  as  we  have  been  able  to  discover,  been  presented 
In  but  one  case,  and  that  a  yery  recent  one,  viz. :  the  case  of  S\MfUr  v.  McKlnnan, 
decided  in  the  Bngllsh  common  pleas,  in  July,  1300,  and  reported  In  88  Law  Journal  < 

B^K>rt8,  new  series,  page  810,  which  case  was  very  fully  argued  and  carefully  consid- 
ered by  the  court,  upon  examination  of  all  authorities  which  could  be  found  bearing  | 
on  the  question.  In  that  case  the  defendant  was  sued  as  indorser  of  a  bill  by  a  hona 
lUk  holder,  and  it  was  in  its  circumstances  quite  similar  to  the  case  at  bar,  ezoept  that  ' 
the  present  is  a  somewhat  stronger  case  for  the  defendant  on  the  question  of  negli- 
gence. In  that  case  the  defendant  proved,  that  though  the  instrument  he  indorsed 
was,  In  fact,  a  bill  when  he  Indorsed  it,  and  was  upon  a  paper  having  the  ordinary 
shape  and  sixe  of  a  bill,  and  had  a  bill  stamp  impressed  upon  the  face,  which  impres- 
sion waa  visible  on  the  back,  yet  he,  the  defendant,  did  not  look  at  the  face  of  the 
bill,  and,  when  he  wrote  hia  name  upon  the  back,  it  was  represented  to  him,  and  ha 
believed  it,  to  be  a  guaranty. 

^  Under  these  circumstances,  the  lord  chief  justice  who  tried  the  cause  left  It  to  the 
iory  to  say  whether  the  signature  was  obtained  on  a  fraudulent  representation,  that 
tLe  paper  to  which  it  was  put  was  a  guaranty,  and  instructed  the  Jury  that,  if  it  was  so 
obtained,  and  the  defendant  signed  it,  not  knowing  that  it  was  a  bill,  and  under  the 
belief  that  it  waa  a  guaranty,  and  if  he  was  not  guilty  of  any  negligence  in  writing  hla 
name  on  the  bill,  without  ascertaining  what  he  was  signing,  he  would  be  entitled  to 
their  verdict.  This  instruction  was  sustained  by  the  whole  court,  in  an  elaborate 
opinion  delivered  by  Btub,  J.  We  are  saUslled  with  the  reasoning  of  the  court  in  that 
case  and  we  think  any  other  rule  would  be  fkaught  with  great  danger  to  the  security 
of  property.  If,  as  to  a  party  who  can  give  evidence  that  he  purchssed  the  bill  for  value 
and  before  maturity,  and  as  to  whom  the  defendant  Is  unable  to  bring  home  notloe, 
the  question  of  liability  la  reduced  to  a  mere  question  of  the  genuineness  of  the  sig- 
nature, we  do  not  see  how  a  party  would  be  able  to  escape  liability,  as  suggested  by 
the  court  In  the  case  referred  to,  where  he  had  written  hla  name  in  a  lady's  album,  or 
for  the  purpose  of  franking  a  letter,  or  for  any  one  of  the  thousand  purposes  for 
which  a  man  la  often  called  upon  to  f  unlsh  a  signature  without  the  intention  of  mak- 
ing a  n^EOtiable  instrument.  The  true  distinction  was  tersely  stated  by  Boyill,  C.  J., 
in  Fcmttr  y.  JUcSinnon,  interrupting  counsel  arguendo^  who  waa  stating  the  proposi- 
tion, that,  where  the  plaintiff  proved  he  is  a  bona  fide  holder  for  value,  it  la  immaterial 
that  the  signature  of  the  defendant  was  obtained  by  fraud.~*That,*  said  the  chief 
iustlce,  *  is  where  the  defendant  intended  to  put  his  name  to  an  instrument  which  was 
a  bill.'  The  exception  to  the  refusal  to  admit  the  evidence  offered  was  wel  taken.  ▲ 
new  trial  must  be  granted,"  etc 
Presiding  Justice  Mulldt  read  an  opinion  to  the  same  effeot.  — 


m IOWA, 

Hum  t.  HamhUn  el  aL 


Hun  T.  Hamblut  ei  oL^  appeUantii 

Sams  y.  McDakkiblb  ei  aL 

Same  y.  Fliitt  et  aL 

(»Iowm,(iOL) 
Omi^/UttUi^  depoiU^negifUabUpaper^mMrreikeif, 

A  Mitiflcate  of  deposit  contained  the  words  "  payable  to  order  la  mtrrmeif" 
ffdd,  that  It  was  not  negotiable  there  being  no  eyidenoe  aa  to  the  niimnlng 
of  the  word  "  carrenej." 

Actions  by  Hiue  upon  three  certificates  of  deposit  against  the 
respective  indorsers.  The  causes  were  submitted  to  the  circuit 
court  The  following  is  the  certificate  which  formed  the  basis  of 
the  .second  action : 

•«  I14M7.S8.  No.  81 

"  BAXnURG-HOUBB  OF  PbABSHALL  &  SCHACTLAUJ 

"  BuTFALO,  Februofry  20,  1809.     | 
"  J.  McDannlels  haa  deposited  In  his  bank  nineteen  hundred  and  fortj-ssTea 
66-100  dollars,  payable  to  the  order  of  himself  in  ewrren/Gy,  on  the  return  of 
this  certificate,  with  six  per  cent  interest  If  left  over  one  month. 
[6  et  stamp.]  "  PAB8HALL  k  BCHAUZLAU." 

"  Paj  to  the  order  of  Samnel  HamhHii 

"J.McDANNXSLa.'* 

^  ¥kj  to  8.  E.  Hose,  or  oidar. 

"  SAMUEL  HAMBUN.** 

The  other  certificates  are  similar  to  this.  Judgment  for  plaintiff 
The  defendants  appeal 

Phittips,  Oatch  dt  Phittips,  for  appellantSi 
WUhrato  dt  Wright^  for  appellee. 

Bbok,  J.  L  The  counsel  of  defendants  maintain  that  tba 
instruments  which  are  the  foundations  of  their  suits  are  negotiable 
paper,  and,  regarding  them  as  such,  that  they  were  not  duly  pre- 
sented for  payment,  nor  were  proper  notices  of  non-payment  giyea 


JXTNE  TEBM,  187a  2I5 

Hnfie  ▼.  Hamblin  et  aL 

to  defendanta.  XTpon  these  questions  the  oounsel  have  presented 
learned  and  diligently  prepared  arguments.  The  cases  turn  upon 
the  question  whether  the  instruments  are  negotiable ;  if  not,  no 
questions  as  to  presentation  and  notioe  of  dishonor  can  arise. 

It  is  the  settled  rule  of  the  authorities,  that  instruments  payable  in 
any  thing  beside  money  are  not  negotiable.  Such  instruments^  how- 
erer,  are  made  negotiable  by  Beyision,  section  1797 :  '^  Wheneyer  it  is 
manifest  from  their  terms  that  such  was  the  intent  of  the  makers, 
but  the  use  of  the  technical  words  '  order'  or  ^bearer'  alone  wUl  not 
manifest  such  intent"  A  note  payable  to  order  in  currency,  in 
Rindskoff  Bros.  A  Go.  v.  Barrett,  11  Iowa»  172,  was  held,  tmder  this 
statute,  to  be  non-negotiable.  Applying  the  doctrine  of  that  case 
to  those  before  us,  we  must  hold  that  the  instruments  which  are  the 
foundation  of  these  actions  are  not  negotiable  paper.  This  rule  ia 
supported  by  the  following  authorities :  Ford  y.  MUehsB,  15  Wis. 
204 ;  Plait  y.  Saui  Co.  Bank,  17  id.  222 ;  Kindshy  t.  McGUOand, 
18  id.  481 ;  Irvine  y.  Lowry,  14  Pet.  298 ;  Kirhpatrieh  y.  McOoU 
huffh,  3  Humph.  171 ;  Whiteman  y.  Childress,  6  id.  303 ;  Fry  y.  £oM- 
seau,  8  McLean,  106. 

The  rule,  it  is  contended,  is  different  in  New  York  and  Ohio. 
See  Keih  y.  Jones,  9  Johna  120 ;  Judah  y.  Harris,  19  id.  144;  Morris 
?.  Edwards,  1  Ohio,  203 ;  Howe  y.  Hartness,  HiU  di  Co.,  10  id.  203. 
But  see  upon  this  question,  Lubee  y.  Goodrich,  5  Oow.  186 ;  Thomp^ 
son  y.  Sloan,  23  Wend.  71;  Little  y.  Phcmit  Bank,  2  Hill,  425 ;  S. 
C,  7  id.  359. 

IL  Admitting  the  certificates  of  deposit  to  be  negotiable  under 
the  law  of  New  York,  the  State  where  they  were  issued  and  made 
payable,  the  question  arises  whether  the  rule  of  that  State  controls 
the  rights  and  obligations  of  the  holders  and  indorsees  of  the  paper. 
The  indorsements  were  made  in  this  State.  It  is  ruled  in  Thorp, 
Smith  dt  Hdnchett  y.  Craig,  10  Iowa,  461,  that  the  law  of  the  place 
of  the  contract  of  indorsement  must  goyem  the  liability  of  the 
indoiaer.  In  that  case  it  was  held  that  a  party  who  indorsed  com- 
mercial paper  in  Iowa,  payable  in  New  York,  must  be  notified  of  its 
dishonor  according  to  our  law,  in  order  to  be  held  liable  thereon. 
This  may  be  considered  the  settled  rule  of  this  State,  and  by  the 
following  alithoritiee  of  other  States :  WiUiams  y.  Wade,  1  Meto.  82 ; 
Dow  y.  Bowel,  12  N.  H.  49 ;  Dunny.  Adams,  1  Ala.  527 ;  Teaiman  y. 
OuUen,  2  Blaokf  240;  Russell  y.  Buck,  14  Vt  147 ;  Attm  y.  Mer* 
ikarMBank,  22  Wend.  215. 
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nL  It  is  aigaed  that  ^  there  is  now  a  cnrrenqy,  other  than  spede^ 
that  is  a  legal  tender^  or^  in  other  words,  money,  in  which  it  may  well 
be  presumed  that  the  parties  intended  payment  should  be  made. "  In 
our  opinion  the  very  reverse  of  this  proposition  is  tm&  It  is 
evident  that  it  was  not  intended  that  payment  should  be  made  in 
coin  or  ^^  legal  tender y^  government  notea  The  holder  of  the 
paper  could  have  demanded  payment  thereon  in  "  legal  tender " 
money,  without  any  words  in  the  instrument  indicating  the  cur- 
rency in  which  payment  should  be  made.  The  instruments  most 
evidently  are  not  payable  in  coin,  nor  in  notes  of  the  United  Sfiates 
which  are  made  legsd  tender  for  all  debts.  Some  other  medium  of 
circulation  is  described  by  the  word  "currency.**  We  cannot  judi- 
cially know,  and  the  record  is  silent  upon  the  point,  that  the  paper 
is  payable  in  a  circulating  medium  which,  under  any  law  or  custom^ 
is  considered  as  money,  or  as  equivalent  thereto.  Bean  v.  Brigge  di 
Felthaueery  4  Iowa,  464. 

It  is  probable  that  competent  evidence  would  have  been  admitted, 
if  offered,  to  prove  that  the  word  "  currency "  used  in  the  instru- 
ment describes  that  which,  by  custom  or  law,  is  money,  and  thus 
the  certificates  would  have  been  shown  to  be  commercial  paper. 
Pilmer  v.  Branch  of  the  State  Bank,  16  Iowa,  321.  And  it  may  be 
that  under  Rindskoff  Bros.  A  Co.  v.  Barrett,  supra,  it  would  have 
been  competent  to  prove  the  existence  of  a  custom  having  the  force 
of  law,  or  of  a  local  custom,  known  to  the  parties,  under  which  the 
instruments  are  negotiable.  But  the  record  does  not  show  that  any 
such  evidence  was  offered. 

IV.  The  appellants'  counsel  insist  that,  if  the  paper  is  not  nego- 
tiable, the  plaintiff  cannot  maintain  this  action  against  any  of  the 
defendants,  except  his  immediate  assignor.  To  support  this  view, 
section  1803  of  the  Revision  is  relied  upon.  But  the  evident  force 
of  this  provision  is  to  give  an  action  to  the  assignees,  without  notice 
of  non-negotiable  instruments,  against  the  assignors,  and  not  to 
limit  the  action,  as  contended  for,  to  the  immediate  assignor  of  the 
party  bringing  it  Section  2764  is  held,  in  Thicker  v.  Shiner,  24 
Iowa,  334,  applicable  to  actions  by  assignees  against  assignors  of 
non-negotiable  paper;  it  authorizes  actions,  at  the  option  of  the 
plaintiff,  against  any  one  or  all  of  the  parties  bound  by  such  instru- 
ments. The  plaintiffs,  therefore,  in  the  actions  before  us  may  re- 
cover against  aU  of  the  defendants. 

V.  The  certificates  of  deposits  being  non-negotiable,  the  mdorsers 
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thereof  are  liable  to  the  holders  without  demand  npon  the  maker. 
And  notice  of  non-payment  Wilson  y.  Balph  dt  Van  Schmiekf  3  lowa^ 
450;  L(mg  y.  Smtfser  dk  Hawthorn^  id.  266;  HaU  y.  Monahan,  6  id. 
316 ;  BiUingham  y.  Bryan,  10  id.  317.  And  this  role  will  be  applied 
by  this  court,  though  upon  proper  pleadings  an  issue  to  demand 
tnd  notice  was  joined  in  the  court  below  and  judgment  ha^  thereon. 
BiUingham  y.  Bryan,  supra. 

The  questions^  therefore,  growing  out  of  demand  of  payv«ient  and 
notioe  of  dishonor  do  not  arise  in  these  cases.  No  other  questions 
IwQig  presented  in  either  case,  the  judgments  are 

J^Jjtrfi^stL 
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(nifo.Mw) 

JUflKUi  4Kf  milrworft     litrfttoffliii     nftitriioiiiHK  ilAk 

Hm  owiwr  of  a  wArehoiuw  lootttod  on  a  itnet  thioagh  which  a  nilioad  nuia 
hM  the  right  to  onload  goods  fran  a  car  standing  on  the  traek,  hjmeans  of 
skids*  extending  from  the  car  to  the  warehonse ;  piorided  thm  is  ample 
room  to  accommodate  travel  on  the  other  side  of  tiie  street^and  tlie  time 
occupied  in  unloading  is  reasonably  short  The  right  of  a  railroad  cor- 
poration to  stop  its  cars  in  the  street  and  onload  themin  a  reasonable  time 
and  manner  is  incidental  to  the  right  of  transit. 

AonoK  of  treapasB  to  reooyer  for  damage  to  peraonal  property. 
The  fiusts  were  agreed  upon  and  are  sabstantiallj  as  follows :  Com- 
meroial  street^  in  Portland,  was  laid  cat  in  1^50,  and  in  the  same 
year  the  Atlantic  and  St  Lawrence  Baihroad  Oompany  located  their 
railroad  upon  the  same  street  The  plaintiA  in  this  action  were 
merchants  doing  business  as  wholesale  flour  dealers,  and  had  Iheir 
store  on  Oommeroial  street  On  the  day  of  the  alleged  trespass  the 
plaintifTs  were  unloading  flour  from  a  car,  which  stood  on  the  track 
in  front  of  their  store,  by  means  of  skids  fifty  feet  long^  extending 
from  the  car  door  to  the  store  and  obstructing  travel  on  that  side  of 
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the  street  The  defendant  came  along  with  his  team  on  that  side  of 
the  street  and  insisted  upon  being  allowed  to  pass,  which  was 
refused,  whereupon  defendant  threw  down  the  skids,  whereby  some 
damage  was  done  to  them,  for  which  this  action  was  brought  It 
appeared  that  there  was  room  enough  on  the  opposite  side  of  the 
street  to  allow  the  passage  of  teams,  and  that  the  defendant  could 
hare  easily  passed  by  crossing  the  railroad  track  to  the  other  side  of 
the  street  The  time  occupied  in  unloading  was  about  fifteen  min- 
utes. Judgment  for  11.00  and  costs,  if  plaintifi  were  entitled  to 
recoyer. 


U  dk  Drwnmond,  for  plaintifk 
W.  L.  Putnam^  for  defendant 

Dakfobth,  J.  It  is  undoubtedly  true  that  the  location  of  a  nul- 
road  within  the  limits  of  a  highway  would  give  the  corporation  using 
it  only  the  rights  of  transit  such  as  are  necessarily  connected  there- 
with, or  incidental  thereto.  This  would  not  include  the  right  to 
build  permanent  structures  which  would  interfere  with  the  public 
travel.  But,  in  this  case,  the  illegality  complained  of  is  not  the 
erection  of  any  such  structures,  but  the  temporary  stopping  of  the 
cars  for  the  purpose  of  unloading,  and  the  use  of  such  appliances  as 
were  found  useful  and  convenient  for  that  purpose.  There  was 
sufficient  space  of  way  left  tmincumbered,  to  accommodate  the  public 
trayel,  and  the  incumbrance  was  of  but  a  few  minutes'  duration. 
The  legal  location  of  the  railroad  is  not  questioned.  The  corpora- 
tion, then,  had  the  right  to  carry  passengers  and  freight  in  their 
oars  along  that  way.  The  loading  and  unloading  would  seem  to  be 
but  a  necessary  incident  to  the  right  of  carrying.  It  is  true  that 
railroads  ordinarily  haye  depots  as  useful  and  convenient  for  this 
purpose,  but  no  law  compels  them  to  build  such  appliances  or  pre- 
cludes them  from  loading  or  unloading  in  other  placea  The  only 
limit  to  their  pleasure  or  convenience,  in  this  respect,  is  a  due  and 
reasonable  regard  to  the  rights  of  others.  They  would  not,  of 
course,  be  allowed  to  infringe  upon  private  property ;  but,  in  this 
ease,  their  car  was  in  the  public  way,  and  one  in  which,  by  law, 
they  haye  the  same  right  as  others.  Their  right  is  one  of  transft 
and  such  is  the  right  of  the  public,  and  no  more. 

As  an  incident  to  this  right  of  transit,  the  public  have  a  right  to 
Vol.  IV.  — 82 
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load  and  unload  inoh  yehides  as  they  find  it  contenifint  to  naew 
But  in  ihia  respect  eaoh  indiyidnal  is  restrained  by  the  rights  of 
others.  He  must  do  his  work  in  such  careful  and  prudent  manner 
as  not  to  interfere  unreasonably  with  the  conyenienoe  of  others 
Why  should  not  the  railroad  coiporation  haye  the  same  right  to 
load  and  unload,  doing  it  in  such  a  manner  aa  not  unreasonably  to 
interfere  with  the  rights  or  conyenienoe  of  those  haying  occasion 
to  use  the  way  for  ordinary  purposes  of  trayel,  and  haying  regard 
to  the  different  yehicles  used,  and  the  diflferent  means  of  propelling 
them? 

But  this  case  does  not  present  so  much  the  rights  of  the  raUroad 
company,  as  those  of  the  plaintiffs.  It  seems  that  they  were  doing 
business  upon  the  line  of  the  way,  and  had  occasion  for  an  addi- 
tional supply  of  merchandise.  This  could  be  obtained  only  oyer 
the  highway,  in  some  kind  of  a  carriage,  and  could  be  got  into  the 
store  only  by  unloading  from  the  street  While  so  doing  the  car- 
riage must  be  stationary,  and  often  other  instruments  must  be  used 
to  assist  In  the  mean  time  the  way  must  be  more  or  less 
obstructed,  and  the  conyenienoe  of  trayelers,  especially  those  who 
haye  occasion  to  pass  oyer  the  sidewalk,  interfered  with.  If  the 
plaint] ffs  had  elected  this  course  and  performed  their  work  in  a  rea- 
sonable manner,  no  one  would  haye  questioned  their  right,  and  the 
passers  would  haye  submitted  to  the  temporary  obstruction  without 
a  murmur. 

But  instead  of  this  they  procured  their  goods  to  be  brought  in 
front  of  their  door  by  a  car,  and  there  unloaded.  The  time  of 
occupying  the  road  by  the  latter  method  wa«  much  less  than  by  the 
former.  There  was  ample  room  for  the  accommodation  of  the 
trayel;  in  fact,  the  obstacle  was  much  less  than  would  haye  arisen 
from  the  use  of  trucks  and  drays  ordinarily  employed  on  such  occa- 
sions— and  the  inconyenience  to  the  defendant  was  rather  dimin- 
ished than  increased.  Under  these  droumstances  we  see  no  iUe- 
galiiy  in  the  acts  of  the  plaintilK,  and,  according  to  the  agreement 
of  the  parties,  judgment  is  to  be  rendered  in  their  faror  fbr  $1.00 
damages  and  costs,  as  proyided  in  the  report 

Applbtok,  0.  J.,  OuTTore,  Ebht,  Waliov,  Babbowb,  and 
Taplet,  JJ.,  concurred. 
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ttlfo.lHL) 

Promimorf  noU — eompuiaUan  afinitrtd'-'ImkeL 

A  ymmUmnj  note  made  in  New  Hampshire  payable,  with  intereit  anmia]1y» 
to  a  payee  leaident  of  that  State,  is  to  be  oonstmed  acooiding  to  the  law  of 
that  Stoto ;  and  eomponnd  interest  on  sach  a  note  is  reooYeiable  in  an  aetion« 
In  Maine,  by  an  indorsee — that  being  the  law  of  interest  of  New  Hunp- 
shire  in  sneh  cases  provided. 

Action  of  assninpsit  on  a  promissory  note.  The  case  was  re- 
ported to  the  oonrt,  and  contained  the  following  substantial  &ots : 
The  note  was  made  by  defendant  in  New  Hampshire  where  he  had 
a  place  of  business  (although  being  a  resident  of  Maine)^  and 
deUyered  to  William  Bedell,  a  resident  of  New  Hampshire,  to  whom 
(or  order)  it  was  made  payable,  with  interest  annually.  Bedell 
indorsed  the  note  to  plaintiff,  who  is  also  a  resident  of  New  Hamp- 
Aire.  Several  payments  were  made  on  the  note ;  all  of  them  being 
made  in  New  Hampshire.    Plaintiff  contended  that  interest  should 

computed  according  to  the  New  Hampshire  rule,  and  defendant 
insisted  that  it  should  be  computed  according  to  the  Maine  rule. 
Judgment  to  be  rendered  in  accordance  with  the  decision  of  this 
court 


I  J.  Oopeland,  for  plaintifEl 
Jordan,  pro  so. 

Applbtok,  0.  J.  This  is  an  action  of  assnmpsitupon  a  promis- 
soiy  note,  payable  to  one  William  Bedell,  or  order,  on  demand,  and 
interest  annually.  The  note  was  made  and  deliyered  in  New 
Hampshire  where  the  payee  resided,  and  the  maker  had  his  place  of 
business. 

By  the  law  of  New  Hampshire,  as  evidenced  by  the  judicial 
decisions  of  its  highest  tribtmal,  where  there  is  an  agreement  to 
pay  interest  annually,  the  rule  is,  that»  for  the  detention  of  the 
annual  interest^  simple  interest  is  to  be  computed  from  the  time 
such  annual  interest  becomes  due.  Pierce  y.  Rowe,  1  N.  H.  179 ; 
Little  y.  Jtiley,  48  id.  118;  Thvmsend  y.  Riley,  46  id.  800.    In 
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this  state  interest  npon  interest  is  not  allowed,  though  the  con- 
tract is  to  pay  interest  annually.  Doe  y.  Warren,  7  GreenL  48 ;  Ban- 
nister  t.  Roberts,  35  Me.  75.  The  rate  of  interest  as  established 
in  each  State  is  the  same,  but  a  diiferent  construction  is  given  to  a 
contract  to  pay  annual  interest  in  New  Hampshire,  flrom  that  given 
to  the  same  contract  by  the  courts  of  this  State.  In  other  words, 
the  same  contract  is  followed  by  other  and  more  onerous  results  in 
that  State  than  in  this. 

As  the  contract  in  suit  was  made  in  New  Hampshire,  the  law  of 
the  place  must  gorem  as  to  the  validity  and  interpretation  and  legal 
effect  of  the  contract  If  the  parties  have  used  technical  terms,  it 
is  the  technical  sense  applied  to  such  words,  at  the  place  where  the 
contract  is  entered  into,  that  must  govern.  The  parties,  as  to  the 
construction  of  thdr  contract,  must  be  deemed  as  having  contem- 
plated the  law  of  the  place,  not  any  foreign  law.  Thus,  if  by  the 
Uz  loei  the  day  of  performance  of  a  contract  is  extended  to  Mon- 
day, when  the  contemplated  day  of  performance  falls  on  Sunday, 
the  rule  will  be  so  applied  in  Massachusetts,  where  the  contract  was 
to  be  performed.  Stebbins  v.  Leotoolf,  3  Gush.  137.  So  the  rate  of 
interest  of  the  Ux  loci  contractus  controls,  though  it  may  be  higher 
than  that  of  the  lex  fori.  But  it  is  not  merely  the  statute  law  by 
nhich  the  validity  and  binding  force  of  the  contract  is  to  be  deter- 
mined. The  lez  loci  contractus  governs  as  to  its  construction.  Now 
the  promise  of  the  defendant  was  to  pay  interest  annually,  accord- 
ing to  the  construction  given  to  the  contract  in  question,  in  New 
Hampshire.  It  was  as  much  a  part  of  his  contract  to  do  so,  as  to  pay 
interest  It  was  a  valid  contract  by  the  law  of  that  State,  and  would 
be  there  enforced.  If  the  defendant  promised  to  pay  interest,  it  was 
the  interest  prescribed  by  the  statute;  when  he  added  the  word 
^annually"  and  promised  to  pay  annual  interest,  he  equally  made 
the  judicial  decisions  of  that  State  a  part  of  his  contract,  and  must 
be  deemed  as  having  contracted  with  reference  to  them.  His 
promise  thus  made  is  to  be  everywhere  enforced  according  to  its 
legal  effect  when  and  where  it  was  mad&  When  no  place  of  pay- 
ment is  named,  it  is  payable  at  the  place  where  it  is  made,  and  it 
must  be  construed  according  to  the  law  of  that  place.  ITiompson  v 
Ketcham,  8  Johns.  189. 

When  the  l&x  loci  coniradus  recognises  the  validity  of  compound 
interest,  and  the  contract  according  to  its  terms  as  there  construed, 
^ves  it,  if  enforced  in  another  jurisdiction,  it  will  be  there  allowed. 
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LHOe  y.  Riley,  43  N.  H.  109.  The  English  cases  repudiate  tU-.  limi- 
tation of  interest  to  the  measure  of  the  lex  fori,  and  Lord  Cotten- 
HAM  in  Ferguason  y.  Fi/ffey  8  Gl.  &  F.  121,  in  reference  U)  an 
alleged  agreement  to  pay  compound  interest  on  the  balance  of  an 
account  stated,  said  that  its  yalidity  depended  on  the  place  where 
the  debt  .was  contracted.  Westlake  on  priyate  International  Law, 
192,  §  206.  The  defendant  cannot  complain  that  ho  is  required  ^o 
perform  the  contract  according  to  his  understanding  of  it  whci 
entered  into. 

Judgment  for  plaintiff,  and  interest  to  be  computed  and  paymer  t 
appropriated  according  to  the  law  of  New  Hampshire. 

GuTTiNO,  Ebnt,  Walton,  Barrows  and  Danforth,  JJ.,  con 
comd. 


Wbbster  y.  Webstxb. 

(58  Me.  lak) 

« 

Promiuorjf  noU between  huAand  andw{fe — fteUon  bg  dieoreed  wffk 

By  the  Btatuteeof  Maine,  a  promiflBorj  note  given  bj  the  hoBband  to  the  wife 
for  monoj  borrowed  of  her,  is  valid ;  and  a  divorce,  a  vineiUo,  removes  any 
disabilitj  to  the  snbeequent  maintenance  of  an  action  upon  the  note  bj  ber 
Againathim. 

AcnoK  of  assumpsit  on  a  promissory  note  dated  January  22, 
1861,  and  given  by  a  husband  (defendant)  to  his  wife  (plaintiff)  for 
money  borrowed  of  her,  the  money  being  her  separate  property.  In 
1869  a  divorce  a  vinculo  was  decreed  between  the  parties ;  and  soon 
after  this  suit  was  commenced  in  the  superior  court  for  the  county 
of  Cumberland.  The  presiding  justice  ruled :  "  That  a  woman  after 
divorce  may  commence  and  maintain  a  sifit  against  her  former 
husband,  on  a  note  given  by  him  to  her  during  coverture,  for  money 
borrowed  of  her  and  unpaid." 

To  this  ruling  the  defendant  excepted. 

Deans  d  VerrUly  for  defendant 

1.  At  common  law,  husband  and  wife  are  not  competent  parties- 
to  a  contract    Lewie  y.  £m,  3  B.  ft  0.  291;  2  Kent,  107,  109 
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JaekBon  t.  PatJeB,  10  Ciuh.  550;  Sweat  t.  HhU,  8  Vt  187;  itevM  y. 
iftSs^,  34  Me.  429 ;  Patterson  y.  Patterson,  45  N.  H.  164 

2.  The  contract  u  Yoid,  and  cannot  be  enforoecL  Lord  y*  Parketf 
3  Allen,  127;  Ingham  y.  White,  4  id.  412;  Smith  y.  Oorman,  41 
Me.  405 ;  Orowther  y.  Orowther,  55  id.  858 ;  Edwards  y.  ^ifoMiM,  8 
AUen,  315;  Twmori.  Nye,  7id.l76;  PhiUipsy.Frye,UvLZ^ 

W.  H.  Vinton,  for  plaintifEl 

Applbton,  G.  J.  The  parties  to  this  snit  were  husband  and  wifa. 
While  the  marital  relation  subsisted  between  them,  the  defendant 
borrowed  of  the  plaintiff  money,  which  she  owned  in  her  own  rights 
and  gaye  his  promissory  note  therefor. 

The  defense  rests  upon  the  ground  that  the  ndte  is  absolutely 
yoid,  because  giyen  during  the  existence  of  the  marital  relation 
between  the  parties. 

By  the  common  law,  marriage  is  an  absolute  gift  to  the  husband 
of  all  the  goods,  personal  chattels,  and  other  personal  estate  of 
which  the  wife  is  actually  or  beneficially  seized  at  the  time  in  hei 
own  right,  and  of  such  other  goods  and  personal  estates  as  come  to 
her  during  the  marriage.  The  husband,  howeyer,  was  not  absolutely 
entitled  to  the  choses  in  action  of  his  wife,  unless  reduced  into  pos* 
session  during  her  life.  The  money  of  the  wife,  reoeiyed  from  her 
by  the  husband,  at  common  law,  became  his. 

But  the  statutes  of  this  State  haye  made  great  and  important 
innoyations  upon  the  rules  of  the  common  law.  By  R  S.  1857,  ch. 
61,  ^'  a  married  woman  of  any  age  may  own  in  her  own  right  real 
and  personal  estate  acquired  by  descent,  gift  or  purchase,  and  may 
manage,  sell,  conyey  and  deyise  the  same  by  will,  as  if  sole,  and  with- 
out the  joinder  or  assent  of  her  husband."  Since  March  22, 1844, 
''a  husband  by  marriage  ♦  ♦  «  acquires  no  right  to  any  prop* 
erty  of  his  wife.  *  *  *  A  married  woman  may  release  to  her 
husband  the  right  to  control  her  property,  or  any  part  of  it,  and  to 
dispose  of  the  income  thereof  for  their  mutual  benefit,  and  may  in 
writing  reyoke  the  same." 

The  rights  of  the  wife  thus  conferred  are  utterly  at  yariance  witli 
those  she  possesses  at  common  law.  Her  property  is  secured  to  her 
'<Lu  her  own  right"  The  right  to  ^^  manage,  sell,  conyey  and 
devise"  her  property  of  eyery  description  ^^as  if  sole,"  includes 
al.  the  rights  of  ownership.    The  words  used  are  most  general    If 
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0ole,  ahe  might  loan^  sell  or  conyey,  as  in  her  judgment  should  seem 
most  adTisable.  The  husband  acquires  no  right  to  any  of  her  prop- 
erty, but  she  may  intrust  its  control  to  him,  and,  if  dissatisfied  with 
his  management,  may  revoke  his  authority.  She  has  entire  and 
eiclusiTe  authority  over  her  own  estate,  and  he  has  none.  As  to  her 
property,  she  is  as  if  sole. 

Before  the  passage  of  the  statutes  conferring  rights  on  married 
women,  their  rights  were  protected  and  enforced  by  means  of  mar- 
riage settlement,  and  through  the  intervention  of  trustees.  By 
these  statutes  the  necessity  of  a  settlement  and  of  a  trustee  is 
avoided.  The  wife  is  clothed  not  merely  with  all  the  incidents  of 
oncontrolled  ownership,  but  the  rights  of  the  husband  over  her 
property  are  specially  limited  to  such  as  she  may  confer,  subject  to 
the  power  of  instant  revocation  when  she  may  see  fit  to  exercise  that 
power.  The  distinct  personality  of  each  in  the  management  of 
property  is  recognized,  instead  of  the  uncontrolled  powers  of  the 
husband  over  the  estate  of  the  wife. 

By  the  common  law,  the  wife  could  not  convey  to  the  husband, 
nor  the  husband  to  the  wife.  To  accomplish  it  (for  the  thing  was 
done),  the  devious  intervention  of  trustees  was  required.  Under 
our  statutes  it  has  been  held  that  a  husband  might  deed  directly  to 
his  wife.  Johnson  v.  StiUifigs,  35  Me.  427.  So  the  wife  may  deed 
directly  to  the  husband.  Allen  v.  Hooper ,  50  id.  371.  Whether 
the  husband  deeded  to  the  wife,  or  the  wife  to  the  husband,  heny 
was,  in  each  case,  a  contract  between  them.  In  Randall  v.  Luni, 
51  id.  247,  it  was  held  that  a  husband  might  convey  real  estate 
to  his  wife  in  payment  of  his  note  given  her  for  money  loaned  by 
her  to  him.  So  in  New  Hampshire,  it  was  held  that  a  married 
woman  holding  real  estate  to  her  sole  and  separate  use,  under  stat- 
utes similar  to  those  in  this  State,  might  rent  or  lease  the  same  to 
her  husband  or  any  other  person,  and  that  she  was  entitled  to  the 
same  remedies  in  respect  to  such  property  as  if  she  were  unmarried. 
AUrin  V.  Lord,  39  N.  H.  196.  As  the  wife  may  release  to  the  hus- 
band the  control  of  her  property,  so  she  may  revoke  the  right  thus 
conferred.  Bevoking  those  rights,  it  would  seem  a  necessary  infer- 
ence that  she  might  call  him  in  some  way  to  account  for  what  he 
may  have  received  during  his  agency.  If  not  so,  then  he  is  an 
agent  without  responsibility.  If  the  husband,  without  the  consent 
of  his  wife,  receives  her  private  property  or  money,  is  not  his  estate 
liable  ?    If  with  consent,  is  it  any  the  less  liable  ? 
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In  Steadman  y.  Wilbur^  7  R  L  481,  it  was  held,  when  the  wife 
loans  money  to  her  husband  out  of  her  separate  estate,  that  she  has 
the  same  right  to  expect  and  receiye  security  and  repayment,  and 
preference  in  payment  out  of  his  estate,  as  any  other  creditor  has. 
It  was  held  in  Logan  y.  HiUy  19  Iowa,  491,  that  a  promissory  note 
executed  by  the  husband  to  the  wife,  for  money  borrowed  of  her,  was 
yalid  and  binding,  and  may  be  enforced  against  his  representatiye^ 
after  his  decease.  In  Huber  y.  ffuber,  10  Ohio,  37,  a  promissory  note, 
giyen  by  the  husband  to  the  wife,  was  held  enforcible  in  equily.  Il 
Wood  y.  Warden,  20  id.  518,  the  same  doctrine  was  again  affirmed 
In  Hin7iey  y.  Phittipsy  50  Penn.  382,  it  was  decided  that  a  married 
woman  might  giye  or  loan  from  her  separate  estate  to  her  husband. 

A  husband  may  be  the  trustee  of  the  separate  property  of  the 
wife.  Riley  y.  Riley,  25  Conn.  154.  In  Murray  y.  Olasse,  21 
Eng.  L.  &  Eq.  51,  the  husband  gaye  his  wife  a  promissory  note  for 
moneys  receiyed  from  her  separate  estate.  "I  think,  however,'* 
observes  Wood,  V.  C,  "  in  the  present  case  I  may  hold  this  to  be 
a  good  declaration  of  trust  by  the  husband  for  the  benefit  of  the 
wife,  though  in  the  form  of  a  promissory  note."  When  there  is  a 
trust  estate,  the  husband  is  responsible  to  the  trustee  for  funds  of 
the  wife's  separate  estate,  appropriated  by  him  to  his  own  use. 
When  the  wife  is  clothed  with  the  full  rights  of  ownership,  when 
she  is  her  own  trustee,  and  the  intervention  of  a  trustee  has  ceased 
to  be  necessary,  it  would  be  strange  if  she  were  not  to  be  protectcnl 
in  the  enjoyment  of  what  the  law  allows  her  to  hold  "  in  her  own 
right,"  and  with  which  her  husband  is  interdicted  from  interfering. 

The  property  of  the  wife  is  declared  hers, —  is  protected  by  the 
law  for  her  sole  use.  Whether  the  husband  takes  the  money  of  the 
wife  without  right,  or  under  an  agreement  to  return  it,  when  the 
common  law  fails  to  give  an  adequate  remedy,  equity  supplements 
its  deficiencies,  and  protects  the  wife  in  what  the  statute  dechires 
she  may  hold  for  her  sole  use.  The  result  is,  that  the  note  of  the 
husband  to  the  wife  is  not  void.  To  declare  it  so,  or  the  loan,  of 
which  it  is  evidence,  would  be  to  fail  in  giving  the  wife  the  protec- 
tion which  tiie  statutes  were  intended  to  afford. 

Our  attention  has  been  called  to  decisions  adverse  to  these  results; 
but,  on  an  examination  of  the  cases  relied  upon,  they  will  be  found 
to  rest  on  a  different  state  of  facts  from  those  here  presented  for 
our  determination.  In  Turfier  v.  Nye,  7  Allen,  176,  the  money  for 
which  the  note  was  given  was  the  avails  of  property  which  the  wife 
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held  by  inheritance  firom  her  father,  before  the  existence  of  the 
statutes  enlarging  the  rights  of  the  wife  as  to  any  estate  coming  to 
her  by  descent^  devise  or  gift  ''As  to  this  property/'  observes 
DeweYj  J.,  ''the  husband  had  the  common-law  rights.  He  thus 
held  the  right  to  receive  the  annual  rents  and  profits  accruing  there- 
from.** In  Phillips  V.  NySy  14  id.  36,  Hoab,  J.,  in  delivering 
the  opinion  of  the  court,  says :  ''  The  agreed  facts  do  not  show  that 
the  money  which  the  wife  received  from  her  relations  was  her  sole 
and  separate  property  under  the  statute  relating  to  married  women. 
Whether  it  would  alter  the  case,  if  such  had  been  the  fact,  we  need 
not  consider.  Nor  does  it  appear  that  the  husband,  when  his  debts 
were  paid  with  this  money  at  his  request,  made  any  agreement  to 
repay  it  It  was  money  which  he  had  a  right  to  reduce  to  posses- 
sion and  to  use."  In  Patterson  v.  Patterson^  45  N.  H.  164,  it  did 
not  appear  that  the  wife  held  the  property  for  which  the  note  was 
given  to  her  sole  and  separate  use.  "  Nor  do  we  perceive,"  observes 
Bellows,  J., "  that  the  case  is  brought  within  any  of  the  provisions 
of  our  statutes,  which  give  a  married  woman  power  to  contract  as 
sole.  It  does  not  appear  that  the  property  for  which  the  original 
note  was  given  was  held  by  the  wife  to  her  sole  and  separate  use,  or 
that  th.e  case  comes  within  any  of  the  provisions  which  authorize 
her  to  act  as  sole.  Besides,  the  property  was  received  by  the 
husband,  and  the  note  given  in  1844,  before  the  passage  of  the  law 
of  1846,  on  which  the  plaintiff  relies."  In  the  case  before  us,  the 
money  was  the  proceeds  of  property  belonging  to  the  plaintiff  at 
the  time  of  the  intermarriage.  By  the  statute,  she  held  it  in  her 
own  right  as  her  separate  estate,  and  the  husband,  by  the  marriage, 
acquired  no  rights  therein.  The  fact  that  the  husband  gave  his 
note  negatives  the  idea  that  the  money  loaned  was  a  gift,  or  that 
the  husband  received  it  as  such.  Giving  the  note  could  not  dimin- 
ish the  original  liability  of  the  husband  for  money  belonging  to  his 
wife's  estate,  which  he  had  received,  and  which  at  the  time  he 
promised  to  return. 

The  objection  to  the  maintenance  of  the  suit  arising  from  the 
marital  relation  is  obviated  by  the  divorce  which  the  plaintiff  ob- 
tained at  her  own  instance,  and  through  the  fault  of  the  defendant 
It  is,  therefore,  a  valid  note,  unpaid,  and  for  which  the  defendant 
has  received  a  full  and  adequate  consideration.  The  defense,  so 
far  as  it  arises  from  the  relation  of  the  parties,  is  purely  technical. 
It  continues  only  while  that  relation  continues,  and  it  ceases  with 
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its  termination.     In  Albee  y.  Cole,  39  Yt  319,  the  husband  had 

converted  to  his  own  use  the  notes  belonging  to  his  wife  without 

her  consent.    *^  It  is  true,''  observes  Peck,  J^  ^  that  the  testator 

in  her  life-time  could  not  haye  maintained,  at  law,  an  action  cf  troyer 

against  the  defendant    But  this  was  not  from  any  want  of  right  or 

tiUe  to  the  property,  nor  because  the  act  of  the  defendant  was  not 

a  wrongful  and  unlawful  conversion  of  her  property,  nor  because 

she  was  without  remedy  to  redress  the  grievance.     It  was  by  reason 

of  a  personal  liability  a  wife  is  under,  incapacitating  her  to  sue  her 

husband  at  law.    Her  remedy  would  have  been  ample  in  a  court 

of  equity  in  her  life-time.    Her  administrator  succeeds  to  all  her 

rights,  but  we  are  not  prepared  to  hold  that,  in  enforcing  those  rights, 

he  is  necessarily  restricted  in  his  remedy,  to  the  very  remedy  to 

which  the  intestate  was  limited  by  reason  of  the  personal  liability 

of  coverture,  whereby  she  is  legally  incapacitated  to  sue  her  husband 

at  law.    It  is  true,  the  administrator  represents  the  intestate,  and 

succeeds  to  her  rights,  but  he  is  not  under  her  disability."    The 

court  held  the  action  was  maintainable.    So  in  Logan  v.  HUl,  19 

Iow%  491.    But  when  the  disability  is  at  an  end,  it  is  immaterial 

how  it  came  to  an  end,  whether  by  the  death  of  the  wife,  or  hy 

her  divorce. 

BxoipHons  overruled. 

KsjXT,  Waltout,  Babsows^  Dakfobxh  and  Taplbt,  JJv  oon- 
onrred. 


State  t.  Gbakd  Tbunk  Sailwat,  appellant 

(88  Me.  ITS.)] 
SaOroad  eorporaHan — righU  of  poiseng&n — eoidenee. 

A  pMmnger  on  a  nUwaj,  who  purchaseB  a  tlelLet  for  a  distant  station  and 
gets  off  the  train  temporarilj,  and  without  objection  or  notice,  while  it  is 
stopping  at  an  intermediate  station,  does  no  illegal  act,  but  for  the  time,  he 
surrenders  his  place  and  rights  as  a  passenger,  but  he  maj  return  and  re- 
sume his  place  and  rights  as  a  passenger  on  the  train  before  It  starti?  and 
the  officers  of  the  railwaj  are  bound  to  give  reasonable  notice  of  the  start 
ing  of  the  train. 

When  a  railroad  company  is  prosecuted  in  the  form  of  an  indictment,  under 
a  statute,  for  causing  death,  the  same  principles  of  law  and  rules  f  evi- 
dence are  applicable,  as  in  civil  actions  for  damages  resulting  ^n  a  similar 
manner. 
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IiTDiCTMENT  under  Bevised  Statutes  of  1857>  chapter  51,  section  42, 
againBt  the  Grand  Tnmk  Bailway  Company  for  causing  the  death  of 
David  P.  Pullen.  The  trial  was  held  before  Ooddabd,  J^  of  the  supe- 
rior court  for  the  county  of  Cumberland.  It  appeared  that  deceased 
purchased  a  ticket  for  Portland,  at  Auburn,  and  took  his  place  in  the 
train  which  proceeded  as  far  as  Yarmouth  station  and  there  switched 
off  upon  a  side-track  to  await  the  passage  of  the  express  train  from 
Portland.  While  the  train  was  waiting  deceased  got  off  the  train  and 
went  behind  the  water-tank  to  urinate,  and  while  he  was  there  the 
express  train  approached  and  gaye  the  usual  signal,  and  the  conductoi 
of  the  waiting  train  gave  the  customary  signal  for  passengers  to  re- 
sume their  seats.  Deceased  rushed  out  from  behind  the  water-tank, 
and,  while  crossing  the  main  track  to  reach  his  own  train,  he  was 
struck  by  the  passing  express  train  and  receiyed  injuries  of  which 
he  died  in  two  hours.  The  judge  charged  the  jury,  after  which  the 
counsel  for  defendants  (Mr.  Bradbury)  said : 

''If  your  honor  please,  I  ask  your  honor  to  instruct  the  jury  that 
the  contract  between  Pullen  and  the  Grand  Trunk  Railway  Com- 
pany being  for  transportation  on  their  cars  firom  Auburn  to  Port- 
lanil,  that  they  were  not  bound,  at  any  station  between  these  two 
points,  to  furnish  ingress  and  egress  to  and  from  the  cars  for  him.'' 

Court.  **  I  giye  you  that  instruction,  but  I  do  not  think  it  has  any 
thing  to  do  with  this  case.  The  goyemment  is  not  proceeding  in  a 
ciyil  suit  for  damages." 

Bradbury.  ^'  Do  I  understand  your  honor  to  give  it  unqualifiedly, 
or  to  explain  it  away  ?'' 

Court.  **  I  giye  it  unqualifiedly,  but  I  also  say  that  this  party,  hay- 
ing lost  his  life  there,  the  question  seems  to  me  to  be,  was  it  by  their 
negligence,  while  he  was  in  the  exercise  of  due  care  and  diligence  f 
This  is  not  a  suit  for  damages." 

Bradbury.  ^^  If  your  honor  please,  if  the  company  is  not  bound 
to  furnish  safe  ingress  and  egress  at  any  intermediate  point  between 
the  two  points,  then  the  passenger  leayes  the  cars  at  his  own  risk." 

Coti^rt.  ^  That  may  be  true  so  far  as  a  ciyil  suit  for  damages  ia 
concerned,  but  I  am  not  prepared  to  instruct  the  jury  that  it  neces- 
sarily follows  that  the  company  can,  therefore,  escape  liability  in  this 
prosecution,  whereby  the  goyemment  seeks  to  obtain  a  conyiction, 
under  the  statute  which  imposes  a  fine  for  the  benefit  of  his  wife  aud 
children." 

Bradbury.  ^I  understand  your  honor  to  giye  th?  inst  motion, 
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and  then  to  say  that  it  has  no  bearing  upon  this  case.  I  hold  the 
position,  if  the  contract  between  Pullen  and  the  company  was  for 
his  transportation  between  Anbnm  and  Portland,  that  they  are  not 
bonnd  to  ftimish  ingress  and  egress  to  or  from  the  cars,  at  any 
point  between  these  two  stations ;  that  if  he  left  the  cars  at  any 
intermediate  point,  he  left  them  at  his  own  risk,  and  the  company 
would  not  be  responsible,  under  this  indictment,  for  any  accident 
that  happened/' 

Court.  ^*  I  give  you  the  instruction  so  far  as  a  ciyil  suit  is  con- 
cerned between  the  parties.  In  my  judgment  it  has  nothing  to  do 
with  the  case.  I  do  instruct  you,  distinctly,  that  if  you  are  satis- 
fied that  there  was  negligence  or  carelessness  on  the  part  of  the  rail- 
way, or  any  of  its  agents,  while  employed  in  its  business,  and  due 
care  and  diligence  on  the  part  of  Pullen,  the  fact  that  he  had  left  the 
train  for  a  necessary  purpose,  without  caution  or  notice  by  the  rail- 
way company  not  to  do  so,  does  not  constitute  a  defense  to  this  action.'' 

The  judge  then  reduced  his  instructions  to  writing  and  read  them 
to  the  jury.    They  are  as  follows : 

*^  If  the  jury  are  satisfied  that  the  life  of  Pullen  was  lost  at  the 
time  and  place  laid  in  the  indictment,  by  the  negligence  or  careless- 
ness of  the  Grand  Trunk  Bailway  Company,  or  its  servants  or 
agents,  while  employed  in  its  business,  and  that  Pullen  was  in  tlie 
exercise  of  due  care  and  diligence,  then  they  are  authorized  to  find 
respondent  company  guilty,  and  that  the  fact  that  Pullen,  who  is 
conceded  to  hare  been  a  passenger,  entitled  to  be  carried  on  the 
noon  passenger  train  of  that  day,  by  respondents,  from  DanyiUe 
Junction  to  Portland,  over  their  road,  had  left  the  car,  for  a  neoes- 
sary  purpose,  while  that  train  was  waiting  at  Yarmouth  station, 
without  any  caution  or  notice  from  respondents,  and  without  being 
forbidden  or  requested  to  forbear  from  so  doing,  or  any  public  notice 
or  rule  or  regulation  of  the  company  forbidding  it,  and  was  return- 
ing thither  at  the  time  of  the  accident,  does  not  excuse  responde:  ts 
from  liability  in  this  prosecution." 

Verdict  for  the  State ;  defendants  excepted. 

Bradburjf  A  Bradbury y  for  appellant 

T.  B.  Reedy  Attomey-Gtoneral,  for  State. 

Eei9T,  J.    Exceptions  to  ruling  of  the  judge. 

It  is  provided  by  section  42.  chapter  51,  Bevised  Statutes,  that 
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^any  railroad  oorporation,  by  whose  negligence  or  carelessness^  or  by 
that  of  its  servants  or  agents  while  employed  in  its  bnsihess,  the  life 
of  any  person,  in  the  exercise  of  due  care  and  diligence,  is  lost^  for- 
feits not  less  than  1500  nor  more  than  15,000,  to  be  recoyered 
by  indictment,  found  within  one  year,  wholly  to  the  use  of  his 
widow,  if  no  children ;  and  to  the  children  if  no  widow;  if  both,  to 
her  and  them  equally;  if  neither,  to  his  heirs." 

The  indictment  charges  facts  which  it  is  alleged,  if  true,  bring 
the  case  within  this  provision  of  the  statute. 

This  provision,  for  the  payment  of  a  sum  of  money  for  the  loss 
of  life,  was  undoubtedly  made  for  the  purpose  of  obviating  the 
objection  to  such  recovery,  arising  from  the  long-established  doctrine 
of  the  common  law,  that  no  action  for  damages  could  be  sustained 
for  such  loss  of  life. 

It  was  declared  in  Mckerson  v.  Harrimany  28  Me.  279,  that  "by 
the  common  law  no  value  is  ever  put  upon  human  life,  to  be 
recovered  by  way  of  damages  in  an  action.^  And  the  court  in  Mass- 
sachusetts  held  to  the  same  doctrine  in  Carey  v.  Berk.  R,  R.  Co.^ 
1  Gush.  475.  The  subject  was  discussed  with  great  ability  by 
SvRAGUB,  J.,  in  Cutting  v.  Sedbury^  1  Sprague's  Decisions,  522,  in 
which  case  the  learned  judge  expresses  doubts  of  the  justice  or  wis- 
dom of  the  rule,  and  whether  it  is  fully  ^  settled  that  no  action  can 
be  maintained  for  the  death  of  a  human  being,''  yet  he  does  not  de- 
cide the  case  upon  that  point,  and  leases  the  question  imdetermined 
in  his  mind. 

It  was,  no  doubt,  the  belief  that  the  common  law  afforded  no 
remedy  where  life  had  been  lost,  even  in  the  case  where  the  injury, 
if  it  had  been  less  than  fatal,  would  have  been  good  ground  to  sus- 
tain an  action  for  damages,  that  led  our  legislature,  at  an  early  day, 
to  provide  a  remedy  for  such  cases. 

In  the  law  respecting  highways,  it  has  been  provided,  ever  since 
the  statute  of  1821,  that  if  any  person  suffers  injury  to  his  person 
or  property,  by  reason  of  any  defect  in  a  highway,  he  may  recover 
his  damages  of  the  town  liable  to  keep  it  in  a  safe  condition.  And 
in  the  same  section  it  is  provided,  that,  if  the  life  of  any  person  is 
lost  through  any  such  deficiency,  the  town  bound  to  keep  it  in  repair, 
having  notice,  shall  forfeit  not  exceeding  $1,000,  to  be  paid  to  the 
nzecutor  or  admmistrator  of  the  deceased  for  the  use  of  his  heirs,  to 
be  recovered  by  indictment. 

The  same  mode  of  procedure,  and  for  the  same  reason,  has  been 
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proTided  in  the  statute  now  in  question,  and  also  made  applicable  ta 
iteamboatSy  stage-ooaches,  and  common  carriers.    B.  &,  di.  52,  §  7. 

A  question  arises  as  to  the  rules  and  principles  that  are  to  govern 
in  the  trial  of  an  indictment,  found  under  these  provisions.  Are 
there  any  diiferent  rules  to  be  enforced,  because  the  claim  is  in  this 
form,  than  are  applied  to  the  trial  of  civil  suits  for  like  injurieb? 
I^  for  instance,  an  indictment  is  found  against  a  town  for  tiie  loss 
of  life  by  reason  of  a  defect  in  the  highway,  must  not  the  trial  pro- 
ceed, and  the  verdict  be  rendered  upon  the  proof  of  the  same  fiebcts,  as 
in  a  civil  suit  for  a  less  injury  ?  The  prosecution  must  prove  a  defect- 
ive road — the  death  caused  solely  by  that  defect,  and  reasonable 
care  on  the  part  of  the  deceased.  On  such  proof,  the  verdict  must 
be  guilty,  without  any  proof  of  a  criminal  intent  or  malice,  or  any 
of  the  distinguishing  characteristics  of  a  criminal  prosecution,  except 
the  form  of  an  indictment  But  the  State  inflicts  no  punishment, 
as  against  a  criminal  offender,  and  no  sentence  of  fine  and  imprison- 
ment follows.  The  statute  simply  declares  that  the  town  '^  shall  for- 
feit not  exceeding  11,000,  to  be  paid  to  the  executor  or  administra- 
tor of  the  deceased  for  the  use  of  his  heirs,  to  be  recovered  by 
indictment" 

Nearly  the  same  language  is  used  in  this  section  in  relation  to 
railroads,  before  quoted. 

It  is  manifest  that  the  whole  object  of  these  provisions,  in  regard 
to  indictments,  was  to  obviate  the  common-law  doctrine  in  refer- 
ence to  human  life,  before  stated,  and  to  enable  the  heirs  or  &mily 
of  the  deceased  to  recover,  for  their  own  use,  damages,  to  a  certain 
extent,  for  the  loss  of  life.  But  ft  was  not  the  intention  of  the  leg- 
islature to  do  more  than  to  do  away,  to  this  extent,  with  the  rule 
that  all  claim  for  damages  must  stop  at  the  grave.  If,  in  this  case, 
the  man  had  lost  a  leg,  but  not  his  life,  he  could  and  must  have 
brought  a  civil  action  to  recover  his  damages.  For  reasons  above 
stated,  the  law  makers  have  carried  the  right  beyond  the  life  that 
was  lost,  and  have  adopted  this  mode  of  enabling  the  widow  or 
children  to  recover  for  the  loss  of  the  father  and  husband. 

It  was  thought  just  and  expedient  to  hold  these  corporations  and 
carriers  thus  liable,  when  death  results  from  their  wrong  or  neglect 

In  England  the  same  result  was  obtained  by  allowing  a  civil 
action,  to  recover  damages  by  the  representatives  or  family  of  the 
person  killed  by  accident    Stat  9  and  10  Vict  ch.  93. 

It  will  be  observed  that  this  is  not  an  indictment  for  manslaugh- 
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tor,  for  causing  the  death  of  a  human  being  unlawflillj.  The  connti 
in  this  indictment  are  bat  little  moie  than  those  which  a  pleader 
would  haye  inserted  in  a  writ^  if  the  injury  had  been  severe  bnt  not 
btaL  It  wonld  be  anomalonSy  to  say  the  leasts  to  apply  difhrent 
tales  of  law  to  the  two  cases. 

We  are  satisfied  that  in  all  this  class  of  cases^  where  the  statute 
bas  attempted  to  supply  the  supposed  defect  of  the  common  law,  as 
before  ezphuned,  the  same  rule  of  evidence,  and  the  same  principles 
of  law  should  be  applied,  as  in  like  casoo,  when  redress  is  sought  by 
a  ciyil  action  for  damages. 

In  the  case  at  bar,  the  presiding  judge  took  a  different  view  of 
the  law. 

The  counsel  for  the  defendants  requested  a  distinct  instruction,  to 
the  effect,  that  the  contract  between  the  deceased  and  the  defendant 
company,  being  for  transportation  on  that  train  from  Auburn  to 
PorUand,  the  company  was  not  bound,  at  any  station  between  these 
two  ^points,  to  furnish  ingress  and  egress  to  and  from  the  cars ;  that 
if  he  left  the  cars  at  any  intermediate  point,  he  left  them  at  his  own 
risk,  and  the  company  would  not  be  responsible,  under  this  indict- 
ment, for  any  accident  that  happened. 

The  court  sidd:  ^'Igiye  you  that  instruction  so  fiur  as  a  civil  suit 
is  concerned  between  the  parties.  In  my  judgment  it  has  nothing 
to  do  with  the  case.'' 

The  same  counsel  had  before  asked  for  an  instruction  covering 
only,  but  distinctly,  the  first  part  of  the  above  request,  viz. :  that, 
under  the  facts  stated,  the  company  were  not  bound  to  ftimish 
ingress  and  egress  at  any  intermediate  station.  The  court  on  this 
request  said:  ^  I  give  you  that  instruction,  but  I  do  not  think  it  has 
sny  thing  to  do  with  this  case.  The  government  is  not  proceeding 
in  a  civil  suit  for  damages.'' 

The  counsel  then  asked,  ^  if  the  court  intended  to  give  it  unqual- 
ifiedly, or  to  explain  it  away  P"  The  court  replied,  ^' I  give  it  unqual- 
ifiedly, but  I  also  say,  that  this  party,  having  lost  his  life  there,  the 
question  seems  to  me  to  be,  was  it  by  their  n^ligence,  while  he  was 
in  the  exercise  of  due  care  and  diligencef  This  is  not  a  suit  fbr 
damages." 

The  persistent  counsel  then  urged,  that,  if  his  first  proposition  was 
correct,  ''then  the  passenger  leaves  the  cars  at  his  own  risk."  The 
court  replied,  ''that  may  be  true  so  fieur  as  a  civil  suit  for  damages  is 
concerned,  but  I  am  not  prepared  to  instruct  the  jury  that  it  neces- 
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Barily  follows  that  the  company  can,  therefore,  escape  liability  in 
this  prosecation,  whereby  the  gOTernment  seeks  to  obtain  conviction 
ander  the  statate  which  imposes  a  fine  for  the  benefit  of  his  wife  and 
children."  The  counsel  then  remarked,  "  I  understand  yonr  honor 
to  give  the  instruction,  and  then  say  that  it  has  no  bearing  uf  on 
this  case."  He  then  more  fully  stated  his  proposition,  as  above  set 
forth  at  the  commencement  of  this  recapitulation,  and  the  judge 
made  the  reply  there  quoted.  From  this  recapitulation,  it  is  evi- 
dent the  court  declined  to  adopt  the  rule,  which  we  have  before  sta- 
ted, as  in  our  view  the  correct  one.  The  jury  must  have  understood 
that  the  rules  and  principles,  which  would  have  governed  in  a  civil 
case,  were  not  applicable  to  the  case  before  them.  The  court  repeat- 
edly admitted  that  the  rule  of  law,  contended  for  by  the  defendants, 
was  correct  and  true,  but  decided  that  it  could  not  apply  to  the 
case  on  trial,  because  that  was  by  indictment.  We  think  if  it  was 
correct,  it  should  have  been  given.  The  counsel  asked  for  a  spe- 
cific instruction  on  a  single  point.  The  defendants  had  a  right  to  a 
distinct  ruling  on  this  point,  and  it  should  have  been  given  or 
refused  or  modified. 

It  may  admit  of  a  doubt  whether,  in  any  view  of  the  case,  and 
under  the  most  stringent  rules  of  law  applicable  to  criminal  prose- 
cution, the  request  was  not  one  which  should  have  been  answered 
by  the  court,  and  proper  instructions  and  explanations  given  on  the 
point  raised.  It  bore  more  or  less  directly  upon  the  actual  relations 
of  the  parties  at  the  time  of  the  accident  The  essential  point  of 
the  request  was,  what  was  the  nature  of  the  contract  between  the 
parties,  and  how  far  did  that  contract  authorize  the  passenger  to 
leave  the  cars,  with  intent  to  return,  at  an  intermediate  station,  and 
how  far  did  it  require  the  company  to  provide  means  of  ingress  and 
egress  for  him  at  such  stations,  or  to  give  notice  to  such  absent  pas- 
senger to  return  ?  Was  such  leaving  entirely  at  the  risk  of  the  pas- 
senger? This  might  depend  upon  the  ruling  of  the  court  as  to  the 
nature  and  extent  of  the  contract  between  the  parties. 

It  appears  by  the  report,  that,  after  the  above-stated  colloquium 
between  the  judge  and  the  counsel,  the  judge  reduced  his  instruc- 
tions on  the  point  to  writing.  In  those  instructions,  however,  he 
does  not  answer  the  request,  as  to  the  nature  of  the  contract,  or 
explain  to  the  jury  the  rights  and  liabilities  of  the  parties  under  it 
He  does  say  that  the  single  fact  that  he  left  the  car  for  a  necessary 
purpose,  without  any  caution  or  notice,  and  without  being  forbid- 
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den  or  requested  to  forbear  from  bo  doing,  or  any  public  notice  or 
rale  or  regulation  of  the  company  forbidding  it,  and  was  returning 
thither  at  the  time  of  the  accident,  does  not  excuse  respondents  from 
b'ability  in  this  prosecution. 

It  may  be  true  to  this  extent,  yiz. :  that  these  £acts  would  not  be 
alone,  a  perfect  defense,  but  it  failed  in  not  more  fully  stating  and 
defining  the  various  points  before  alluded  to.  This  instruction  does 
not  meet  the  request  It  does  not  state  a  general  rule,  as  to  rights 
of  a  passenger,  in  respect  to  leaving  the  cars  at  an  intermediate  sta- 
tion, and  the  duty  of  the  company  to  provide  ingress  and  egress. 

We  think  the  judge  should  have  instructed  the  jury,  that  the 
proposition  of  the  defendant's  counsel,  in  his  first  request,  was  cor- 
rect, as  the  judge  admitted  it  was,  if  applied  in  a  civil  suit  But 
we  do  not  see  that  it  follows  that,  therefore,  the  company  could  not 
be  liable  under  any  state  of  circumstances,  as  asserted  in  the  con- 
clusion of  the  last  request  When  a  train  stops  at  one  of  its  stations 
to  discharge  and  receive  passengers,  belonging  to  that  particular  sta- 
tion, the  company  is  bound  to  see  that  proper  modes  of  egress  and 
ingress  are  provided  for  such  passengers.  But  the  other  passengers 
may  leave  the  cars,  unless  notified  not  to  do  so,  but  it  must,  to  a 
certain  extent,  be  at  their  own  risk,  so  far  as  the  usual  modes  of 
^ress  and  ingress  are  in  question.  And  the  same  rule  applies  more 
strongly,  when  a  train  stops  on  a  side-track,  awaiting  the  passing 
of  another  train  out  of  time.  In  such  a  case  the  duty  and  the  safety 
of  the  passengers  both  concur  in  saying  to  those  who  are  not  des- 
tined for  that  station,  that  they  should  remain  in  the  car.  That  is 
the  place  of  safety.  The  uncertainty  as  to  the  time  when  the  other 
train  may  pass,  and  as  to  its  rate  of  speed,  and  the  danger  in  stand- 
ing on  or  near  the  track,  or  in  passing  across  it,  are  all  suggestive 
of  risk,  and  of  the  necessity  of  great  care  and  caution  to  avoid 
injury. 

!£,  however,  no  objection  being  made,  or  notice  given,  a  passenger, 
who  properly  ought  not,  does  leave  the  car  when  thus  stopping,  does 
no  illegal  act,  but  he,  for  the  time,  surrenders  his  place  as  a  pas- 
senger, and  takes  upon  himself  the  direction  and  responsibility  of 
his  own  motions  during  his  absence.  He  may  return  to  his  seat 
and  resume  his  place  and  rights  as  a  passenger  on  that  train  before 
it  starts. 

But  while  thus  "  his  own  man,"  he  may  be  injured  i)r  killed,  as 
other  persons,  not  passengers,  may  be,  "by  the  negligence  or  care- 
Vol.  IV.  —  34 
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IcBsness  of  the  railroad  or  its  agents,"  and  the  corporation  may  bo 
liable  for  snch  negligence  or  carelessness. 

A  question  may  arise  as  to  the  duties  of  the  servants  or  agents  of 
the  road,  when  snch  passengers  haye  left  the  cars  without  objection, 
and  are  on  the  platform  or  near  the  track  when  the  train  is  about 
to  start,  or  the  coming  train  has  signaled  its  approach.  We  think 
it  but  reasonable,  in  such  cases,  to  require  that  the  proper  offioei  or 
servant  of  the  corporation  should  give  reasonable  notice  in  time  for 
such  passengers  to  return  to  the  cars,  which  they  left»  safely,  by 
using  due  and  proper  diligence,  caution  and  care.  B|it  they  are 
not  bound  or  required  to  go  after  those  who  have  gone  away  and 
out  of  sight  and  out  of  readi  of  the  Toice,  which  gives  the  usual 
loud  and  distinct  notice  for  all  to  repair  on  board.  If  there  be  an 
established  signal,  by  blowing  the  whistle  for  passengers  to  take 
their  places  in  the  cars,  that  should  also  be  sounded. 

But  if  a  passenger  goes  beyond  this  limit,  and  does  not,  in  hct, 
hear  the  summons,  it  is  his  &ult  or  misfortune.  The  road  has  done 
its  duty  in  this  particular.  We  do  not  mean  to  say  that  eyen  in 
such  a  case,  he  may  not  be  killed  or  injured  by  the  negligence  or 
carelessness  of  the  corporation,  within  the  meaning  of  the  statute. 

If  it  is  proved  that  there  were  such  acts  of  negligence  and  care- 
lessness, the  corporation  may  be  liable,  if  those  acts  caused  the 
death  of  the  party  named  in  the  indictment,  without  any  negligence 
or  carelessness  on  his  part,  contributing  to  the  injury. 

The  question  must  be  determined  upon  the  whole  evidence,  under 
the  rules  of  law.  The  first  point  to  be  established  is  the  negligence 
or  carelessness  of  the  corporation. 

After  a  careftil  examination  of  the  whole  case  and  of  the  ex- 
ceptions, we  think  there  should  be  a  new  trialj  for  the  reasons 
before  stated. 

Appletout,  0.  J.,  CumKO,  DiCKBBSOiir  and  Taplit,  JJ^  con- 

cuzied* 

SxajpHans  $uitain6tL    NmD  triaH  gramki 
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Dun  T.  OsAVD  Tbukk  Hailwat,  appeUant 

A  pMMDger  waa  ilding  in  the  Baloon-«ar  of  a  freight  train,  eontraiy  to  tlM- 
mlea  of  the  railroad  oompan  j,  but  the  oondnetor  made  no  objection,  and  ool* 
leetad  ftoe  of  him  for  a  first-daeB  paeeage.  Held^  that  he  conld  recoTer 
for  ii^nxies  reoeiyed  from  the  negligence  of  the  railroad  com|Muij. 

Action  by  Dunn  against  the  Grand  Tnmk  Bailwaj  Oompany,  for 
mjnries  receiyed  Jnly,  1868,  whUe  riding  on  defendants'  railroad* 
At  the  time  of  the  accident,  plaintiff  was  riding  in  the  saloon-car 
of  a  freight  train.  At  the  trial  it  appeared  that  the  company  issued 
a  notice  May  23, 1866,  that  ^^  passengers  would  not  be  allowed  to 
trayel  by  freight  train  on  that  part  of  the  line,  between  Portland  and 
South  Paris.''  By  notice  September  8, 1868,  the  company  made  pub- 
lic the  following  rule :  that  **  no  passenger  will  be  carried  in  the  brake 
Tans  attached  to  freight  trains  without  written  authority  from  the 
superintendent  ♦  ♦  ♦  ^q j  conductor  allowing  a  passenger  to 
trayel  in  the  brake  yan,  or  on  any  part  of  the  freight  train,  will  be 
dismissed."  The  part  of  the  road  mentioned  in  the  first  notice  was 
that  whereon  plaintiff  was  trayeling.  The  conductor  made  no  oV»- 
jeotion  and  collected  fare  as  fiY)m  a  first-class  passenger.  The  yer- 
dict  was  for  plaintiff,  and  defendants  appealed. 

P.  BameSy  for  appellants,  cited  Lygo  y.  Newboldy  9  Exoh.  302; 
Lticas  y.  Taunton  di  N.  B.  R.  R.  (%.,  6  Gray,  70 ;  Robertson  y.  N.  Y 
&E.  R.R.  Go.,  22  Barb.  91;  C.  0.  d  C.  R.  R.  Co.  r.  Bertram,  11 
Ohio,  457. 

71 H.  HaskeHy  for  appellee. 

Applftok,  0.  J.  The  defendants  are  common  carriers  of  pas* 
sengers  and  freight  They  may  carry  freight  in  their  passenger 
train,  or  passengers  on  their  freight  train.  They  haye  a  right  tc 
make  all  reasonable  rules  and  regulations  in  the  management  of 
their  business,  with  which  those  in  their  employ,  'jr  thoiie  making  use 
of  their  means  of  conyeyance,  are  bound  to  conform  when  informed 
of  their  existence. 
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By  0116  of  the  regulations  of  the  defendant  corporation,  after 
May  23, 1866,  passengers  were  not  ''allowed  to  ^travel  by  freight 
trains  on  that  part  of  the  line  between  Portland  and  South  Paris.'' 
The  regulation  was  a  reasonable  one,  and  the  defendants  were  author* 
ized  to  make  it.  It  is,  however,  fSedrly  inferable  from  the  regulation 
itself  that  previously  passengers  had  been  permitted  to  travel  by  the 
freight  train.  By  the  notice  of  September  8, 1868,  dated  at  Montreal, 
no  passengers  were  to  be  carried  in  the  brake  vans  attached  to  freight 
trains  '^  without  written  authority  from  the  superintendent."  And 
''auy  conductor  allowing  a  passenger  to  travel  on  the  brake  van, 
or  any  part  of  the  freight 'train,  will  be  dismissed." 

The  plaintiff  went  aboard  the  freight  train,  in  the  saloon-car,  and 
was  there  with  the  knowledge  of  the  conductor.  It  was  the  duty  of 
the  conductor  to  inform  him  of  this  regulation,  if  it  was  to  be 
enforced,  and  request  him  to  leave.  If  no  notice  was  given  of  this 
rule,  and  no  request  to  leave,  but  instead  thereof  the  usual  fare  was 
received,  he  had  a  right  to  suppose  himself  rightfully  on  board,  and 
entitled  to  all  the  rights  of  a  passenger.  Every  one  ridmg  in  a  rail- 
road car  is,  prima  faciey  presumed  to  be  there  lawfully  as  a  passen- 
ger, having  paid  or  being  liable,  when  called  on,  to  pay  his  fare,  and 
the  onus  is  upon  the  carrier  to  prove  affirmatively  that  he  was  a 
trespasser.  Pennsylvania  Railroad  Co.  v.  Books,  57  Penn.  346.  If 
not  being  rightfully  on  board,  and  being  advised  thereof,  the  plain- 
tiff neglected  or  refused  to  leave,  the  conductor  had  a  right  to 
remove  him,  using  no  more  force  than  was  necessary  to  accomplish 
that  object.  Fulton  v.  Orand  TVunk  Railway,  17  Up.  Can.  428 ; 
Hilliard  v.  Ooold,  34  N.  H.  230;  State  v.  GooU,  53  Me.  279. 

The  regulations  of  the  defendant  corporation  are  binding  on  its 
servants.  Passengers  are  not  presumed  to  know  them.  Their 
knowledge  must  be  affirmatively  proved.  If  the  servants  of  the 
corporation,  who  are  bound  to  know  its- regulations,  neglect  or 
violate  them,  the  principal  should  bear  the  loss  or  injury  arising 
from  such  neglect  or  violation,  rather  than  strangers.  The  corpo- 
ration selects  and  appoints  its  servants,  and  it  should  be  responsible 
for  their  conduct  while  in  its  employ.  It  alone  has  the  right  and 
the  power  of  removal. 

A  passenger  goes  on  board  a  freight  train,  enters  the  saloon-car, 
and  remains  there  when  the  train  starts,  against  the  rules  of  the 
company,  but  with  the  knowledge  of  the  conductor,  and  is  not 
directed  or  requested  to  leave,  but  pays  the  usual  fare  of  a  first-class 
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passenger  to  such  conductor,  and  is  injured  on  his  passage  by  the 
negligence  or  carelessness  of  the  railroad  corporation.  Is  he 
entitled  to  compensation  for  such  injury?  If  inert  matter  be 
injured  or  destroyed  by  the  negligence  or  carelessness  of  a  common 
earner,  its  owner  can  maintain  an  action  and  recover  damages  as 
a  recompense  for  such  injury.  Is  the  traveler  entitled  to  the  pro- 
tection of  the  law,  when  the  negligence  of  the  carrier  destroys  his 
goods ;  and  without  its  protection,  when  the  same  negligence  injures 
his  health  or  breaks  his  limbs  P  If  any  extraordinary  danger  arises 
from  the  violation  of  the  known  rules  of  the  company,  as  by  stand- 
ing on  the  cars  when  in  motion,  the  passenger  violating  tixe  rules 
assumes  the  special  risks  resulting  fix)m  such  violation.  But,  if  the 
act  of  the  passenger  in  no  way  conduces  to  the  injury  received, 
the  carrier  must  be  held  responsible  for  the  necessary  consequences 
of  his  negligence  or  want  of  care.    Bakery.  Portland^  ante,  274. 

In  Zump  V.  W.  <§  M.  R.  B.  Co,,  9  Eich.  (S.  C.)  84,  there  were  two 
cars  on  the  train,  and  the  plaintiff's  seat  was  in  the  forward  car. 
Near  the  door  on  the  inward  car  was  a  notice  that  passengers  should 
not  stand  on  the  platform.  The  train  was  running  over  an  unfin- 
ished part  of  the  road.  The  cross-ties  were  too  far  apart>  and  were 
insufficiently  spiked,  and  the  accident  arose  from  ^Hhe  breaking  oi 
the  deat  at  the  end  of  one  of  the  rails.''  All  the  other  passengers 
were  inside  the  cars,  and  none  of  them  injured. 

The  defense  was,  that  the  injury  arose  from  the  plaintiff's  own 
&ult  in  standing  upon  the  platform  while  the  cars  were  in  motion* 
The  verdict  was  for  the  plaintiff  which  the  court  refused  to  set 
aside,  holding  that  whether  the  plaintiff  had  no  notice  that 
the  platform  was  a  prohibited  place,  and,  if  so,  then  whether 
under  the  circumstances  his  own  act  so  contributed  to  the  injury 
as  to  exonerate  the  railroad,  who  were  guilty  of  negligence,  were 
for  the  jury.  The  plaintiff's  seat,  '^  it  will  be  recollected,"  observes 
(^NbaIiB,  J.,  ^^was  in  the  forward  car;  the  notice  proved  was  in 
the  rear  car,  on  the  platform  on  which  he  was  standing  when  the 
accident  occurred.  That  such  notice  is  not  enoughto  change  the 
liability  of  the  company  to  a  passenger  is,  I  think,  clear  from 
Stoiy  on  Bailment,  section  558.  If  the  conductor  had  said  to 
the  plaintiff,  as  was  his  duty,  ^  you  are  in  an  improper  place,'  and  he 
bad  then  persisted  in  remaining,  it  might  have  been  that  this  would 
tkave  excused  the  company  from  any  consequences  which  might  have 
followed."    An  action  was  brought  against  a  railroad  company  by  a 
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paaaenger,  while  traveling  in  one  of  its  grarel  trmins.  The  defend- 
ant asked  the  court  to  inBtruct  the  jury  that  a  railroad  company  was 
not  liable  for  an  injury  which  might  happen  to  one  taking  passage 
in  a  gravel  train,  and  not  engaged  in  carrying  passengera  This 
requested  instruction  was  held  to  be  properly  denied  in  Lawrence 
burgh  dl  Up.  Miss.  R.  22.  Co.  v.  Montgomery,  7  Porter  (Ind.),  475, 
the  court  holding  that  in  a  suit  brought  against  a  railroad  for  an 
injury  occasioned  by  a  collision,  it  was  not  sufficient  for  the  com- 
pany to  show  that  tiie  plaintiff  was  acting  at  the  time  in  disobedi- 
ence of  a  proper  order  to  secure  his  safety,  but  that  it  should  also 
appear  that  the  injury  was  occasioned  by  such  disobedience.  In 
Waison  v.  Northern  Railway  Co.,  24  Up.  Oan.  (Queen's  Bench)' 98, 
the  plaintiff,  traveling  in  the  defendants'  train  on  a  passenger 
ticket,  went  into  the  express  company's  compartment  of  a  car. 
While  there,  owing  to  the  negligence  of  the  defendants'  servants, 
the  train,  which  was  stationary,  was  run  into  by  another  train  com- 
ing up  behind  it,  and  the  plaintiff's  arm  was  broken.  No  person  in 
the  passenger  cars  was  seriously  injured.  It  was  proved  that  notice 
that  the  passengers  were  not  allowed  to  ride  in  the  baggage  car  was 
usually  posted  upon  the  inside  of  the  door  of  the  passenger  cars, 
but  it  was  not  distinctly  shown  that  it  was  there  on  that  day.  The 
jury  found  that  the  plaintiff  was  wrongftilly  in  the  car,  but  that  he 
was  not  told  where  to  go  when  he  bought  his  ticket,  nor  did  the 
conductor  order  him  out,  and  so  he  was  not  to  blame.  *^  In  my 
opinion,"  observes  Drapbh,  0.  J.,  ^'the  jury  were  warranted  in  find- 
ing that  the  plaintiff  did  not  so  contribute  (to  the  injury),  as  to 
deprive  him  of  the  right  to  recover.  Oiving  the  ftillest  weight  to 
the  considerations  urged  in  the  defense ;  such  as  the  ticket  which 
the  plaintiff  had,  the  notices  stated  to  have  been  kept  up  in  the  cars, 
conceding  the  plaintiff  saw  them,  though  it  is  not  proved,  I  do  not 
think  they  preclude  the  plaintiff  firom  recovering,  when  the  injury 
he  sustained  was  occasioned  by  collision  resulting  entirely  and 
directly  firom  the  gross  negligence  of  the  defendants'  servants."  In 
O^Donnel  v.  Alleghany  Valley  R.  R.  Co.,  59  Penn.  239,  in  a  suit  by 
an  employee  of  a  railroad  company,  who  held  the  relation  of  a  pas- 
senger, the  court  charged  that  the  baggage  car  is  an  improper  place 
for  a  passenger  to  ride;  whether  the  rule  against  it  was  communi- 
oated  to  him  or  not,  if  he  left  his  seat  in  a  passenger  car  and  went 
into  the  baggage  car,  it  was  negligence  which  nothing  less  than  a 
direction  or  an  invitation  of  the  conductor  could  excuse;  and  such 
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inTitation  shonld  not  be  inferred  from  his  having  ridden  there  fre- 
quently with  the  knowledge  of  the  conductor  without  his  objection* 
Held,  to  be  error. 

That  a  railroad  corporation  cannot  repudiate  the  acts  of  its  agents 
so  as  to  fi'ee  themselves  from  responsibility  for  their  negligence,  was 
held  in  the  Lackataanna  £  Bloomaburgh  R,  R.  Co.  v.  Chesewith,  52 
Penn.  383,  when  the  agents  of  a  railroad  company,  contrary  to  the 
instructions  and  rules  of  the  company,  at  the  request  of  the  owner 
of  a  freight  car,  attached  it  to  a  passenger  car,  the  plaintiff  agreeing 
to  run  all  risks,  the  plaintiff  having  sustained  a  loss  by  the  negli- 
gence of  the  defendant,  brought  his  action  for  compensation.  The 
same  defense  was  attempted  as  in  the  case  at  bar.  The  plaintiff  was 
not  a  trespasser,  **  for,'*  observes  Thompsok,  J.,  ^^he  was  there  by  per- 
mission, and  under  the  contract  of  parties  competent  to  give  him 
authority  to  be  there.  *  *  *  When,  therefore,  they  (the  defend- 
ants) consented  to  hitch  on  his  (plaintiff's)  car  to  the  passenger 
train,  even  at  his  urgent  solicitation,  and  we  have  not  a  particle  of 
evidence  that  other  inducements  to  do  the  act  were  held  out,  except- 
ing freedom  from  responsibility  as  a  consequence  of  the  attachment, 
we  must  presume  it  was  done  with  a  view  to  the  compensation  to  be 
paid  on  the  one  hand,  and  the  usual  care  to  be  exercised  on  the 
other.  The  argument,  however,  is,  that  the  plaintiff  was  gujlty  of 
such  a  wrong  in  asking  permission  for  his  car  to  be  attached,  fchat 
whether  the  act  contributed  to  the  disaster  or  not  he  is  to  be  treated 
as  a  trespasser,  and  not  entitled  to  any  compensation  for  injuries  not 
winfblly  done.  We  think  this  is  not  the  law,  unless  in  a  case  when 
the  will  of  an  agent  is  controlled  and  subverted  by  improper  influ- 
ences, he  is  induced  to  do  that  which  is  manifestly  beyond  the  scope 
of  his  powers.  That  there  was  a  regulation  against  running  freight 
trains  with  passenger  cars  may  be  admitted,  although  it  was  not 
properly  proved,  yet  that  neither  proved  that  it  might  not  be  safely 
done,  nor  that  if  the  company  undertook  to  do  it  they  might  lay 
aside  the  duty  of  care  and  commit  such  cases  to  the  guardianship  of 
chance.'' 

When  a  railroad  company  admits  passengers  into  a  caboose  car 
attached  to  a  freight  train,  to  be  transported  as  passengers,  and  takes 
the  customary  fore  for  the  same,  it  incurs  the  same  liability  for  the 
safety  of  the  passengers  as  though  they  were  in  the  regular  passen- 
ger coaches  at  the  time  of  the  occurrence  of  the  injury.  Edgerion 
v.  N.  T.  d  H.  R.  R.  Co.,  89  N.  T.  (12  Tiff.)  227.    In  Carrol  v.  N.  T. 


272  MAINJfi, 

Dunn  ▼.  Orand  Trunk  Bailwaj. 

d  N.  H.  R.  R.  Co^  1  Duer,  578,  the  plaintiff;  remarks  Boswobth,  J^ 
''  took  a  seat  in  the  post-office  apartment  of  the  baggage  car.  The 
position  was  injudiciously  chosen,  and  may  be  assumed  to  have  been 
known  to  him  to  have  been  a  Car  more  dangerous  one  than  a  seat  in 
a  passenger  car.  He  took  it  with  the  assent  of  the  conductor.  He 
was  not  there  as  a  trespasser,  or  wrongfully  as  between  him  and  the 
defendants.  So  Car  as  all  questions  inTolyed  in  the  decision  of  this 
action  are  concerned  he  was  lawfully  there.''  His  being  there  was. 
not  such  negligence  as  would  exonerate  the  defendants  fix>m  the 
consequences  of  their  negligence  or  want  of  care. 

The  plaintiff  was  not  entitled  by  law  to  be  carried  on  the  freight 
train,  contrary  to  the  regulations  of  the  defendant  company.  They 
might  hare  r^sed  to  carry  him  and  have  used  force  to  remove  him 
from  the  train.  Not  doing  this,  nor  eyen  requesting  him  to  leave, 
but  suffering  him  to  remain,  and  receiying  from  him  the  ordinary 
fare,  they  must  be  held  justly  responsible  for  negligence  or  want  of 
care  in  his  transportation. 

The  question  before  the  court  was,  whether  the  defendants  were 
liable  at  all  as  common  carriers.  The  defense  was  based  entirely 
upon  a  regulation  of  the  company.  There  was  no  question  raised 
as  to  the  general  obligations  of  carriers.  Indeed,  none  is  raised  at 
the^gument.  The  counsel  for  defendants  rest  their  defense  on 
the  rules  of  the  company.  The  plaintiff  had  paid  the  usual  &re  of 
a  first-class  passenger.  The  defendants  had  received  it,  and  had 
undertaken  the  transportation  of  the  plaintiff  in  their  freight  train, 
during  the  course  of  which  he  was  injured  by  their  neglect  or  want 
of  care.  Under  such  drcumstances,  the  judge  said  that  they  could 
not  **  plead  their  regulation  in  release  of  their  ordinary  liabilities, 
but  they  were  just  as  liable  as  if  it  had  been  a  passenger  train,  and 
as  if  there  had  been  no  notice,  provided  plaintiff  was  not  guilty  of 
any  fault  or  want  of  ordinary  care  himselfl" 

Undoubtedly  a  passenger  taking  a  freight  train  takes  it  with  the 
increased  risks  and  diminution  of  comfort  incident  thereto,  and  if  it 
is  managed  with  the  care  requisite  for  such  trains,  it  is  all  those 
who  embark  in  it  have  a  right  to  demand.  The  Chicago,  B.  d  Q. 
ILROo.r.  Hazxard,  26  IlL  373.  ''  We  have  said  in  the  Chicago  d 
OaUna  R.  R.  Co.y.  Fay,  16  id.  568,''  observes  Bbbbsb,  J.,  <'  that  a 
passenger  takes  all  the  risks  incident  to  the  mode  of  travel,  and  the 
character  of  the  means  of  conveyance  which  he  selects,  the  party 
furnishing  the  conveyance  being  only  required  to  adapt  the  proper 
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care,  yigilance  and  akill  to  that  particular  means;  for  this,  and  this 
only,  was  the  defendant  responsible.  The  passengers  can  only 
expect  such  security  as  the  mode  of  conveyance  affords.'' 

If  there  was  any  peculiar  risk  incident  to  transportation  on  a 
freight  train,  the  counsel  should  have  called  the  attention  of  the 
court  to  such  special  difference,  whatever  it  may  be.  But  'Hhe  re- 
sponsibility of  a  railroad  company  for  the  safety  of  its  passengers 
does  not  depend  on  the  kind  of  cars  in  which  they  are  carried,  or 
on  the  fact  of  payment  of  fare  by  the  passenger."  Ohio  S  Miss*  R, 
IL  Co.  V.  Mahlifig,  30  111.  9.  ^'  The  evidence,"  says  Walker,  J.,  in 
that  case,  '^  shows  that  the  road  had  been  carrying  passengers  on 
their  construction  trains,  and  they  must  be  held  to  the  same  degree 
of  diligence  with  that  character  of  train,  as  with  their  regular  pas- 
senger coaches,  for  the  safety  of  the  persons  and  lives  of  their 
passengers." 

If  the  defendants  claimed  that  they  might  exercise  a  diminished 
degree  of  caution  arising  from  the  character  of  the  train,  they 
should  have  requested  a  corresponding  instruction. 

The  cases  to  which  our  attention  has  been  called,  so  far  as  we 
have  been  enabled  to  examine  them,  are  inapplicable.  In  Lygo  v. 
Ncwboldy  9  Exch.  302,  the  plaintiff  contracted  with  the  defendant 
to  carry  certain  goods  for  her  in  his  cart.  The  defendac :  sent  his 
servant  with  his  cart,  and  the  plaintiff,  by  the  permission  of  the  ser- 
vant, but  without  the  defendant's  authority,  rode  in  the  cart  with 
her.  On  the  way  the  cart  broke,  and  the  plaintiff  was  thrown  out  and 
injured,  ffeld^  that,  as  the  defendant  had  not  contracted  to  carry 
plaintiff,  and  as  she  had  ridden  in  the  cart  without  his  authority,  he 
was  not  liable  for  the  personal  ii^ury  she  had  sustained.  But  in 
that  case  it  does  not  appear  that  the  defendant  was  a  common  car- 
rier—  that  he  undertook  to  carry,  or  received,  or  was  to  receive,  any 
compensation  for  the  carriage  of  the  plaintiff.  In  Lucas  v.  Hew 
Bedford  £  Taunton  R.  R.  Co^  6  Oray,  15,  it  was  held,  that  a  person 
who  enters  the  cars  of  a  railroad  corporal  ion,  not  as  a  passenger,  but 
for  the  purpose  of  assisting  an  aged  and  infirm  relative  to  take  a 
seat  as  a  passenger,  must,  in  order  to  maintain  an  action  against  the 
corporation  for  an  injury  sustained  while  leaving  the  cars,  show 
that  he  exercised  due  care,  that  the  corporation  was  wanting  in 
ordinary  care,  and  that  such  negligence  was  the  cause  of  t'ae  injury; 
and  if  he  attempts  to  leave  the  cars  after  they  have  started,  or,  find- 
ing them  in  motion  as  he  is  going  out,  persists  in  making  progress 
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to  get  out,  he  cannot  maintMn  Buoh  action,  if  hia  attempt  caoaes  or 
oontribntea  to  the  injniy,  even  if  the  corporation  giye  him  no  qpecial 
notice  of  the  time  of  departure  of  the  cars,  and  are  gwltj  of  negli* 
gence  in  starting  the  cars,  and  in  a  jerk  occurring  after  the  first 
stfurt)  which  negligence  also  contributes  to  the  injury.  But  in  that 
caae  the  plaintiff  was  not  a  passenger;  he  was  not  there  for  the  pur- 
pose of  being  transported.  The  serrants  of  the  corporation  could 
not  know,  and  were  not  obliged  to  know,  the  purpose  for  which  he 
came  aboard.  Besides,  the  plaintiff  must  show  due  care.  The  im- 
plication from  the  case  is,  that  with  due  care  on  the  part  of  the 
plaintiff  and  negligence  on  that  of  the  corporation,  the  action 
maintainable,  and  ia  adverse  to  the  defendants. 

ExoepHona  av0mUkL 

Kbit,  Dionaiaov,  Babbowb  and  Taplit,  J J^  ocmoiuMd. 


Baxbb  t»  Pobxulvd,  appelkat 

(SUfalML) 

Pliintiir  WB8  ii^uied  in  eoiueqiienoe  of  a  defect  in  the  viieei  while  dxiTin^ 
In  hl0  OARiage  at  a  rate  exceeding  six  miles  an  hour  (as  was  alleged)  in  tIo- 
lation  of  a  eitj  ordinance  against  fast  drlTing.  HM^  that  he  could  leoorer, 
the  Jury  haying  found  that  the  rate  of  speed  did  not  contribate  to  the 
lijtiry. 

Action  on  the  case  by  Baker  against  the  city  of  Portland  for  an 
injury  occasioned  by  a  defect  in  the  street  Also,  an  action  by 
Baker's  wife  against  the  sa^ne  for  the  same  cause.  The  fisM^ts  appear 
in  the  opinion.  Verdict  was  for  plaintiffs,  whereupon  defendants 
moved  to  set  it  aside,  as  being  against  law  and  eyidence. 

J.  >r.  Symonds,  diy  solicitor,  for  appellants. 

1.  The  ordinance  has  all  the  force  of  a  statute.  Pierce  v  Bar^ 
tmniy  Cowp.  269 ;  CHlmore  v.  ffoUy  4  Pick.  257 ;  CbmmanwedUA  t 
Worcester,  3  id.  462;   Vandimfe   Oaee,  6  id.  187;  State  y.   Mer 
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riU,  37  Me.  329;  Nightingales  Case,  11  Pick.  168;  Lotoell  Y.Hadleg, 
8  Mete.  180 ;  Pedrick  y.  Binley,  12  Gray,  161 ;  CommonweaUh  v. 
Beafh  14  icL  52 ;  SUUe  t.  Freeman,  37  N.  H.  626 ;  CommontaedUh 
f.  Curtis,  9  Alien,  266 ;  Ang.  &  Ames  on  Corp.,  §§  325, 336 ;  Oomyn's 
Dig.  By-laws  A  and  B. 

2.  Plaintiff  having  been  in  the  act  of  Violating  the  law  oannot 
bring  this  action.  HincJdey  v.  Penobscot,  42  Me.  89 ;  Boswarth  v. 
Swansey,  10  Mete  363 ;  Heland  v.  LoweU,  3  Alien,  407,  and  oases 
cited ;  Worcester  t.  JSssex  Bridge  Corporation,  7  Gray,  459. 

Davis  d  Drummond,  for  appellees. 

Babbows,  J.  The  pbdntifEs  suffered  serious  damage  in  person 
«nd  property  on  the  evening  of  October  13, 1868,  by  reason  of  the 
upsetting  of  the  carriage  in  which  they  were  riding,  in  consequence 
of  running  over  certain  piles  of  stones  which  had  been  dumped  in 
the  roadway  on  Oumberland  street,  by  persons  in  the  employ  of  the 
street  commissioner,  and  left  there  over  night,  without  guards  or 
lights  to  protect  or  warn  the  traveler.  The  buggy  and  harness 
were  well  made  and  in  good  order,  the  horse  well  broken  and  kind, 
though  spirited,  the  street  much  frequented,  and  the  evening  too 
dark  for  a  man  in  a  carriage  to  see  obstacles  of  that  description  on 
the  ground. 

H.  Baker  testifies  that  he  was  driving  not  over  five  miles  an  hour 
when  the  accident  occurred.  The  defendants  offered  evidence 
tending  to  show  that  he  was  driving  at  a  rate  exceeding  six  miles 
an  hour.  There  is  a  city  ordinance  prohibiting  driving  at  a  £Etster 
rate  than  six  miles  an  hour,  under  a  penalty  of  not  less  than 
$5.00  nor  more  than  $20.  The  jury  were  instructed  that  if 
plaintiffs  were  driving  at  a  £Euter  rate  than  six  miles  an  hour  when 
thrown  from  the  carriage,  yet,  if  such  driving  did  not  in  any  degree 
contribute  to  produce  the  injuries  complained  o^  it  would  be  no 
bar  to  fheir  right  to  recover.  To  this  instruction  the  defendants 
except,  and  also  present,  in  each  case,  a  motion  to  set  aside  the 
verdict  (which  was  for  the  plaintiffs),  as  against  law  and  evidence. 

Counsel  for  the  defendants  cite  a  strong  line  of  cases,  in  which 
our  own  and  other  courts  have  held  city  ordinances  of  this  and  like 
character  as  binding  on  all  who  have  actual  or  constructive  notice 
of  their  existence,  and  as  having  the  force  of  statute  law  within  the 
limits  to  which  they  apply,  and  also  cases  in  which  it  Appears  to 
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have  been  held,  with  more  or  less  distinctness,  that  a  party  seeking 
a  remedy  in  damages  against  a  town  or  city,  or  other  corpomtion 
charged  with  the  maintenance  of  a  way  or  bridge,  is  not  entitled  to 
reooTcr,  if  at  tlie  time  of  the  accident  the  party  plaintiff  was  vlc- 
lating  a  law  of  which  he  was  bound  to  take  notice. 

Bnt  in  all  this  latter  class  of  cases  it  will  be  seen,  upon  czamina 
tion,  that  the  wrongful  act  of  the  plaintiffs  either  was,  or  was 
assumed  to  be,  in  some  manner  or  degi'ce  contributory  to  the  pro- 
duction of  the  injury  complained  of,  so  that  the  precise  question 
here  presented  was  not  under  consideration  in  any  of  them.  They 
cannot  be  deemed  authorities  adverse  to  the  instruction  here  given 
if  the  point  was  not  raised  or  considered.  Thus,  in  Heland  v. 
Lowell,  3  Allen,  407,  it  seems  to  have  been  taken  for  granted  on  all 
hands  that  the  plaintiff's  want  of  care,  eyinced  in  the  violation  of 
the  city  ordinance,  was  one  of  the  efficient  causes  of  the  accident 
There  may  have  been  something  in  the  evidence  which  made  it 
certain  that  it  was  so,  in  which  case  it  would  be  useless  to  raise  or 
discuss  the  question  which  we  are  to  pass  upon.  At  all  events  the 
point  was  not  taken,  and  the  questions  presented  to  the  court  were, 
whether  the  plaintiff  was  boimd  by  the  ordinance,  if  it  was  nol 
made  to  appear  that  he  knew  of  its  existence,  and  whether  evidence 
of  his  general  good  character  for  sobriety  was  admissible  to  rebut 
the  evidence  offered  in  defense  that  he  was  intoxicated  when  the 
accident  occurred.  The  rulings  complained  of  were  the  rejection  of 
the  evidence  of  general  good  character  for  sobriety,  and  the  instruo- 
tion  '^  that  if  the  plaintiff,  at  the  time  of  receiving  the  injury, 
was  driving  at  a  rate  faster  than  a  walk,  in  violation  of  the  city  ordi- 
nance, he  could  not  recover,  although  he  was  using  due  care  in  other 
respects."  It  seems,  fh)m  the  very  tenor  of  the  instruction,  to  have 
been  conceded  on  the  part  of  the  plaintiff,  that,  under  the  circum- 
stances of  that  case,  driving  faster  than  a  walk  was  not  the  ^dne 
care  "  which  the  plaintiff  was  bound  to  show  he  was  using  in  aS 
respects.  The  court  recite  a  dictum  from  Worcester  v.  Essex  Merri' 
mac  Bridge  Corp.,  7  Oray,  459,  to  the  effect  that  if  the  plaintiff  was 
at  the  time  of  the  accident  violating  a  public  statute  or  a  by-law, 
of  which  he  had  actual  or  constructive  notice,  he  could  not  recover 
damages  for  the  accident ;  but  they  immediately  refer  to  the  true 
principle,  adding,  '^  and  it  is  the  established  law  that  when  a  plain- 
tiff's own  unlawful  act  concurs  in  causing  the  damage  that  he  com' 
plains  of,  he  cannot  recover  compensation  for  such  damage.'* 
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It  is  very  dear  that  the  court  could  not  have  meant  that  a  oon« 
cnrrence  merely  in  point  of  time  between  a  breach  of  law  by  the 
plaintiff  and  the  accident  would  bar  the  right  of  the  plaintiff  to 
recorer,  because  they  had  ju^t  said  in  Alger  y.  Lowell,  3  Allen^  406, 
that ''  intoxicated  persons  are  not  removed  from  all  protection  of 
law;  the  plaintiff  was  bound  to  show  that  he  was  in  the  exercise  of 
due  care,  and  the  jury  were  so  instructed;  if  he  used  such  care  by 
himself  or  others,  his  intoxication  had  nothing  to  do  with  the 
accident ;  the  city  may  be  liable  under  some  circumstances  for  an 
injury  sustained  by  *  *  *  an  intoxicated  person,  if  the  condi- 
tion of  the  injured  person  does  not  contribute  in  any  degree  to 
occasion  the  injury."  Now,  intoxication  in  the  streets  is  a  misde* 
meaner  upon  whidi  a  penalty  is  imposed  by  law  as  distinctly  as  it  is 
by  the  city  ordinance,  upon  driving  over  a  bridge  feister  than  a  walk 
(Mass.  &  S.,  ch.  130,  §  18) ;  and  it  appears  as  likely  to  contribute  to 
the  occurrence  of  an  accident,  to  say  the  least  of  it ;  yet  no  one 
would  \)e  likely  to  contend  that  a  city  or  town  would  be  relieved 
from  the  consequences  of  its  negligence  in  the  care  of  its  ways, 
merely  because  the  sufferer  was  intoxicated  at  the  time  of  the  acci- 
dent, if  it  were  made  to  appear  that  his  breach  of  the  law  in  that 
respect  had  nothing  to  do  with  its  occurrence.  It  has  been  settled 
that  intoxication  is  not  conclusive  evidence  of  a  want  of  ordinary 
care.  Stuart  v.  MacMasport,  48  Me.  477.  In  fine,  recrimination 
Ao  i.ot  a  good  plea  in  bar  in  actions  of  this  kind,  unless  the  plain- 
tiff's claim  originates  in  his  offense,  and  he  is  obliged  to  prove  the 
offense  in  order  to  establish  his  claim,  or  unless  the  conmiission  of 
the  offense  has  in  some  degree  contributed  to  produce  the  injury,  or 
necessarily  negatives  some  point  which  the  plaintiff  is  bound  to 
establish  in  proo^  in  order  to  entitle  him  to  a  verdict 

The  defendants'  counsel  contends  that  the  simple  fact  that  the 
plaintiff  is  in  the  act  of  violating  the  law  at  the  time  of  the  injury 
is  a  bar  to  the  right  of  recovery.  Undoubtedly  there  are  many 
cases  where  the  contemporaneous  violation  of  the  law  by  the  plain- 
tiff is  so  connected  with  his  claim  for  damages  as  to  preclude  his 
recovery ;  but  to  lay  down  such  a  rule  as  the  counsel  claims,  and 
to  disregard  the  distinction  implied  in  the  ruling  of  which  he  com- 
plains, would  be  J>roductive  oftentimes  of  palpable  injustice.  The 
fiEU^t  that  a  party  plaintiff  in  an  action  of  this  description  was  at  the 
time  of  the  injury  passing  another  wayfiEurer  on  the  wrong  side  of 
the  strcety  or  without  giving  him  half  the  road,  or  that  he  was  trav- 
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eling  on  miiners  without  bells,  in  oontrayention  of  the  Btatute,  or 
that  he  was  smoking  a  cigar  in  the  streets  in  Tiolation  of  a  mnnici- 
pal  ordinance,  while  it  might  subject  the  offender  to  a  penalty,  wiU 
not  excuse  the  town  for  a  neglect  to  make  its  ways  safe  and  con- 
Tenient  for  travelers,  if  the  commission  of  the  plaintiff's  oflbnse  did 
not  in  any  degree  contribute  to  produce  the  injury  of  which  he 
complains. 

The  soundness  of  the  distinction  recognized  by  the  presiding 
judge  in  the  instruction  now  under  consideration  has  been  affirmed 
by  this  court  in  Bigslow  t.  Reed,  51  Me.  325;  HamiUon  y. 
Godingy  55  id.  428,  429.  See,  also,  Morton  t.  Ohater,  46  id.  520 ; 
Davis  Y,  Mann,  10  Mees.  &  Wels.  548.  But  the  defendants'  counsel 
insists  that  '^  the  finding  by  the  jury  that  the  illegal  driving  did  not 
contribute  to  the  injury  was  unwarranted  by  the  testimony,"  and 
argues  that  a  change  in  the  rate  of  speed  must  necessarily  increase 
or  diminish  the  danger,  while  the  ^'verdict  practically  holds  that 
the  danger  would  be  the  same  at  a  rate  of  less  than  six  miles  as  it 
would  be  at  the  rate  of  more  than  six  miles  in  an  hour,"  inasmuch  as 
the  jury  declared  themselves  unable  to  agree  whether  the  plaintiff 
was  driving  at  the  rate  of  more  than  six  miles.  Is  it  reasonably  cer- 
tain, then,  that  the  verdict  must  have  been  erroneous,  because  (he 
juiy  failed  to  agree  upon  the  answer  to  the  question  whether  the 
plaintiff  was  driving  at  the  rate  exceeding  six  miles  an  hour  ?  Suppose 
half  the  jury  thought  the  plaintiff  was  driving  at  the  rate  of  six  miles 
and  an  eighth  per  hour,  and  the  other  half  thought  his  speed  did 
not  exceed  six  miles.  They  would  not  agree  upon  the  special  find- 
ing, but  would  that  prevent  them  from  finding  that  the  rate  of 
speed,  whichever  of  the  two  rates  it  was,  did  not  contribute  to  pro- 
duce the  injury  ?  Might  they  not  well  have  found,  upon  the  testi- 
mony here  presented,  that  if  the  plaintiff  was  driving  at  a  rate  not 
exceeding  five  miles  an  hour,  as  he  testified,  the  same  results,  to  wit» 
the  frightening  of  the  horse,  his  starting  to  run,  and  the  upsetting 
of  the  carriage,  would  have  followed  ?  If  so,  did  it  really  make  any 
difference  as  to  the  issue  then  on  trial  if  he  was  going  more  than 
six  miles  an  hour  ? 

We  think  the  answers  to  these  questions  must  demonstrate  the 
injustice  of  making  such  a  test  decisive  of  the  plaintiff's  right  to 
recover. 

The  true  question  was  (on  this  part  of  iha  case),  whether  he 
was  using  due  and  reasonable  care  under  all  the  droumstanoei^  or 
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whether  a  want  of  Buoh  oare  on  his  part  contributed  to  prodnoe  the 
injniy.  We  have  no  reason  to  doabt  that  this  question  was  sub- 
mitted tx>  the  jury  in  a  manner  calculated  to  give  to  the  testimony 
offered  by  the  defendants  as  to  the  plaintiff's  rate  of  speed  all  its 
Intimate  effect,  or  that  it  was  passed  upon  by  them  in  a  manner 
which  most  preclude  our  interference  with  the  conclusion  to  which 
they  arrived. 

In  each  case  the  entry  must  be 

Jf o/ion  and  exoepKom  overruled. 

Waliok,   DiOKXBSoir,   Danfobxh   and   Taplit,   JJ^    ocm- 
coned. 


NoBiH  Yarmouth  t.  Wbst  Oabdutbb,  appdlaat 

66  Me.  SOT.) 
ReMenee  of  pauper 

Vader  the  pauper  lawe  a  reeidenoe  onoe  establiehed  majbe  abandoned  or  lod 
withoDt  having  acquired  another ;  and  the  continnanoe  of  the  reeidenoe  of 
a  pauper,  who  bae  left  bis  place  of  abode,  taking  all  be  baa,  and  with  no 
Intention  aa  to  returning,  depends,  in  no  degree,  upon  the  fact  of  bis  return. 

Action  by  the  town  of  North  Yarmouth  against  the  town  of 
West  Oardiner  for  supplies  furnished  to  John  Johnson,  pauper.  It 
was  alleged  that  Johnson  was  a  resident  of  West  Gardiner,  and  the 
principal  instruction  given  by  the  court  below  is  found  in  the 
opinion.  In  this  instruction  the  point  of  the  case  is  found.  The 
randict  was  for  plaintiffii ;  the  appeal  was  by  defendants. 

L.  Clay,  for  appellants. 


(§  Drummondf  for  appellees,  cited  teeter  r.  Brighion,  15 
Me.  68 ;  Brewer  t.  Linneus,  36  id.  428 ;  Warren  y.  Thamaeion,  43 
id.  406 ;  Bangor  y.  Brewer^  47  id.  97,  101 ;  Lee  y.  Lenoxy  15  Gray, 
496 ;  Worcester  y.  Wilbraham,  13  id.  586-^89 ;  Mead  y.  Boxborough, 
11  Gush.  862 ;  Holmes  y.  Oreeney  7  Gray,  229 ;  Camoe  y.  Freetown^ 
9  id.  367 ;   Whitney  y.  Sherborne,  12  Allen,  111. 
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Dakforth,  J.  The  instmction  excepted  to  and  relied  upon  ii  as 
follows :  '*  If  he  left  without  any  intention  as  to  whether  he  would 
or  would  not  return,  or  with  only  an  indefinite  and  half-formed 
purpose  not  to  return,  but  did,  in  fact,  return  without  haying  estab- 
lished a  residence  elsewhere,  his  absence  would  not  constitute  an 
interruption  of  his  residence  ii\  West  Gardiner/' 

This  instruction  assumes  the  fact  that  the  pauper  had  established 
a  residence  in  West  Gardiner,  and  that  he  had  left  there  without 
any  intention  to  return.  The  proposition  then  is,  that  if  under 
this  state  of  facts  he  does  return  without  having  established  a  resi- 
dence elsewhere,  his  home  in  West  Gardiner  will  not  be  interrupted 
by  his  absence.  Here  is  no  question  as  to  the  proper  inference  to  be 
drawn  from  the  testimony,  or  firom  the  proved  acts  of  the  pauper, 
but  the  statement  of  a  niJced  principle  of  law  as  applicable  to  the 
case.  It  makes  the  interruption  of  a  person's  residence  depend  upon 
his  intention  to  abandon,  or  of  his  not  returning,  or  both. 

Two  propositions  are  involved.  First,  if  a  person  leaves  his  place 
of  residence,  taking  with  him  all  he  has,  leaving  behind  nothing  to 
indicate  that  he  has  any  home  or  residence  there,  at  the  same  time 
has  no  intention  as  to  whether  he  will  or  wiU  not  return ;  is  this,  of 
itself,  such  an  abandonment  as  under  the  pauper  laws  to  interrupt  his 
residence  in  that  place  ?  Second,  does  the  question  of  interruption 
depend,  in  any  degree,  upon  the  fact  whether  he  did  or  did  not 
return  without  having  established  a  residence  elsewhere  ? 

In  answering  the  first  question,  we  are  led  to  ask  another;  what 
18  necessary  to 'continue  a  residence  once  established?  and  tliis,  to 
some  extent,  involves  the  nature  or  definition  of  a  residence.  In  our 
pauper  law,  ^^  residence,"  ''home,"  and  ''dwelling-place,"  have  been 
used  as  synonymous  terms.  In  the  statutes  of  1821  and  1841,  the 
word  "  residence  "  is  used-;  in  the  revision  of  1857  home  is  substituted. 
In  the  decisions  the  several  words  are  used  indifierentiy  and  are  held 
to  mean  the  same  thing.     Warr&n  v.  7%oma«^o»,  43  Me.  418. 

In  the  same  case,  as  in  numerous  others,  it  is  held  that,  to  estab- 
lish a  "  residence  "  within  the  meaning  of  the  statute,  there  must  be 
"personal  presence  without  any  present  intention  to  depart"  In 
Turner  v.  Buckfieldy  3  Me.  229.  it  is  said  that  the  expression 
*' dwells  and  has  his  home"  means  a  residence  with  an  intention 
to  remain,  or  at  least,  "without  an  intention  of  removal"  In 
Augusta  v.  Tumerj  24  id.  112 ;  Gardiner  v.  Farmingdaie,  45  id.  637 ; 
and  Corinth  v.  Bradley^  51  id.  540,  it  is  held,  that  persons  non 
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tempos  mentis  may  reside  in  a  town,  within  the  meaning  of  the 
statute^  80  as  to  acquire  a  legal  settlement  therein.  From  these 
cases  it  would  seem  to  be  well  settled  that  a  ''  residence  "  may  be 
establiahei  with  the  absence  of  any  intention  of  removal,  or  that,  so 
far  as  intention  is  a  necessary  element  Nof  a  '^  residence,"  it  will  be 
*Qnclns':Tely  inferred  from  an  actual  presence  accompanied  with 
Bitch  circumstances  ad  usually  surround  a  home. 

Another  principle,  which  may  be  considered  as  well  settled  in  this 
State,  is,  that  a  residence  once  established  may  be  abandoned  or  lost, 
without  haying  acquired  another.  Exeter  y.  BrighioUy  15  Me.  38 ; 
Jefferson  y.  Washington^  19  id.  293. 

In  regard  to  '^  domicile,"  a  word  not  used  in  the  pauper  law,  it  is 
different.  This  cannot  be  lost  without  gaining  another.  Eyery 
person  owes  some  duties  to  society ;  has  some  obligations  to  perform 
to  the  goyemment  under  which  he  liyes,  and  from  which  he  receives 
protection.  These  duties  and  obligations  are  not  to  be  laid  aside  at 
will,  but  rests  upon  and  attach  to  the  person  from  the  earliest  to  the 
latest  moment  of  his  life.  His  domicile  is  the  place  where  those 
duties  are  defined  and  are  to  be  performed.  It  is  imposed  upon 
lum  by  the  law  at  his  birth ;  and  though,  when  arriving  at  legal 
age,  he  may  choose  the  place  where  it  shall  be,  it  is  not  at  his  option 
whether  he  will  be  without  any.  With  regard  to  a  ^'residence"  or 
^home,"  it  is  entirely  different  This  is  a  matter  of  privilege 
exclusively.  It  imposes  no  public  burdens,  but  is  private  in  its 
nature,  relates  to  personal  matters  alone,  and  is  the  place  about 
which,  to  a  greater  or  less  extent,  cluster  those  things  which  supply 
personal  needs,  or  gratify  his  affections.  Hence  it  is  purely  and 
wholly  a  matter  of  choice,  not  only  as  to  the  place  where  it  shall  be, 
but  also  whether  there  shall  be  any.  If,  then,  a  residence  once 
established  may  cease  to  continue,  under  what  circumstances  are  we 
to  consider  it  at  an  end,  or  when  is  it  abandoned  ?  Not  what 
amount  or  kind  of  testimony  may  be  required  to  fiimish  satisfaction 
of  its  abandonment,  but  when,  as  a  matter  of  law,  does  it  cease  to 
exist  ?  It  seems  plain,  that  when  all  the  elements  which  constitute 
a  home  have  ceased,  that  the  home  itself  would  cease  also.  If 
''residence  is  made  up  of  actual  presence  and  intention,  or  presence 
without  intention,  where  these  are  wanting,  we  shall  look  in  vain  for 
the  residence.  If  the  parts  are  all  gone,  it  would  seem,  necessarily, 
to  follow  that  the  whole  would  be  missing  too.  If,  as  in  the  case  of 
a  non  compos  mentis,  it  is  made  up  of  a  presence  with  such  sur« 
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rounding  cmmmstanoes  as  to  compel  the  inference  of  intention  00 
Car  as  that  may  be  neoessary,  then  the  absence  of  that  presence  and 
aU  those  ciroomstances  would  leave  nothing  upon  which  a  home 
could  be  predicated  What  can  be  a  more  complete  annihilation  of 
homCy  in  the  case  of  an  intelligent  person,  than  his  departorey  leaF* 
ing  nothing  behind  indicative  of  a  home,  without  any  intention  of 
returning  thereto  ?  So  of  an  imbecile,  when  his  depaa*ture  is  under 
such  circumstances  that  nothing  is  left  behind  to  indicate  a  return, 
and  the  purpose  of  his  going  leaves  no  opportunity  for  inference  as 
to  any  intention  on  his  part  or  that  of  others  as  to  his  return.  A 
^  residence  **  or  ^  home "  is  usually  patent  to  aU  observers,  and  a 
matter  in  regard  to  which  those  acquainted  with  the  facts  are  not 
easily  deceived.  But  when  not  a  vestige  of  that  home  is  left,  who 
can  say  that  it  exists,  and  how  shall  it  be  known  whether  a  pauper 
has  or  has  not  acquired  a  settlement  in  any  particular  place  ?  The 
fiict  that  a  man  once  had  a  home  in  a  town  is  not  of  itself  proof, 
under  the  pauper  laws,  of  its  continuance  when  all  indications  of  it 
are  gone.  Upon  the  party  alleging  a  five  years'  residence  is  the  bur- 
den of  proof,  and  he  must  show  it  to  have  continued  all  the  five 
years.  But  if  the  abandonment  of  a  home,  ^^  with  bag  and  bag- 
gage," with  no  intention  of  returning,  is  not  an  end  of  that  home^ 
then,  in  many  cases,  the  jury  would  be  obliged  to  find  a  five  years' 
^residence"  upon  the  proof  of  one  month,  or  a  day  even.  If  a 
person  leaving  a  place  has  no  intention  as  to  a  return  to  it,  then  he 
certainly  has  no  intention  to  return,  and  it  would  seem  difficult  to 
maintain  that  home  without  an  intention  to  do  so,  when  there  is 
nothing  else  left  of  it. 

It  is  believed,  too,  that  the  authorities,  when  correctly  understood, 
are  in  harmony  with  these  views.  There  is,  in  some  of  them,  an 
apparent  conflict  with  the  principles  here  laid  down.  Nor  do  they 
all  seem  to  be  consistent  with  each  other.  As  in  Warren  v.  7%om- 
astoriy  before  cited,  it  is  said:  ^^And  to  break  up  such  residence, 
when  once  established,  there  must  be  a  departure  with  intention  to 
abandon,"  and  so  in  many  other  cases,  which  it  is  unnecessary  to 
refer  to,  a  similar  expression  is  used.  But  this  conflict  is  more 
apparent  than  real,  and,  on  examination,  will  disappear.  It  will  be 
found  that  in  these  cases  this  precise  question  was  not  before  the 
court  and  the  expressions  used  were  all  the  cases  required.  There 
was  in  those  cases,  or  supposed  to  be,  an  actual  existing  intention 
one  way  or  the  other,  and  usually  the  books  have  taken  it  for 
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granted  that  eyery  person,  who  has  the  capacity,  when  making  any 
moTement  or  doing  any  act  in  relation  to  his  home,  will  haye  some 
intention  by  which  that  act  shall  be  qualified,  and  this  assumption 
is  ordinarily  well  founded.  It  is  difficult  to  conceiye  of  a  man, 
leaying  his  home,  the  place  which  more  nearly  concerns  his  welfare 
than  any  other,  without  any  intention  as  to  whether  he  will  or  not 
return.  And  in  the  absence  of  an  intention  to  return,  it  is  quite  aa 
difficult  to  conceiye  of  its  being  a  home  to  him*  I^  then,  we  keep 
in  yiew  the  fact  that  most  of  the  decided  cases  are  those  in  which  an 
intention  did,  or  was  supposed,  to  exist,  we  shall  find  them  consist- 
ent, and  so  far  as  they  bear  upon  this  question  support  the  yiews 
heretofore  expressed.  It  is  proper  to  remark  here,  that,  so  fiEur  as 
this  question  is  concerned,  domicile  and  residence  mean  the  same 
thing,  and  are  so  treated  by  the  authorities;  so  fur  as  place  i« 
concerned,  both  are  matters  of  choice,  and  the  one  fixes  the 
other,  and  each  depend  upon  the  same  conditions  of  presence  and 
intention. 

In  Warren  y.  Thamastan,  relied  upon  by  plaintiflfls,  on  page  419,  it 
is  said :  "  The  fact  of  abandonment,  or  not,  depended  upon  the 
intention  of  the  pauper  when  he  departed.^'  Thus  assuming  that 
the  intention  did  exist,  making  no  suggestion,  eyen,  as  to  the  effect 
of  a  want  of  intention.  The  same  may  be  said  of  Mead  y.  Boxbarough, 
11  Cush.  362,  and  Camoe  y.  Freetown,  9  Oray,  357.  Worcester  y. 
WSbraham,  13  id.  586,  is  decided  upon  the  ground  that  the  pauper 
could  not  lose  one  residence  till  he  had  established  another,  and  so 
is  not  applicable.  Bangor  y.  Brewer,  47  Me.  97,  so  £Eur  as  it  haa 
any  bearing,  is  against  the  plaintiffs.  On  page  101,  the  opinion 
reads  thus:  '^No  question  is  now  better  settled,  than  that,  in  order 
to  break  up  an  existing  residence,  such  as  the  statute  requires,  there 
must  be  an  act  of  remoyal  from  the  place  where  it  exists,  accompan- 
ied by  an  intention,  on  the  part  of  the  pauper,  to  remain  perma- 
nently at  the  place  of  remoyal,  or  at  some  other  place ;  or,  at  least, 
the  pauper  must  be  without  any  present  intention  of  returning  to 
the  place  from  which  he  remoyed."  If  the  last  part  of  this  remark 
is  true,  it  is  dedsiye  of  this  case.  Holmes  y.  Oreen,  7  Gray,  299, 
goes  still  further.  It  is  there  held  that  a  person,  remoying  with  his 
Cimily  to  another  State,  though  retaining  his  place  of  business,  and 
mtending  to  retain  his  domicile  at  his  former  residence,  and  to 
return  to  it,  did  not  retain  his  residence.  A  simple  naked  intent  to 
retain  his  former  home  was  not  sufficient.    There  must  be  some 
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outward  indicia  of  that  intent,  something  by  which  others  interested 
might  have  some  proof  of  his  residence.  So  in  Whitney  y.  AshlancL 
12  Allen,  111,  it  is  held  sufficient  to  break  up  his  residence  or  acquire 
a  new  domicile,  if  he  resides  in  the  new  place  with  the  intention  of 
remaining  there  an  indefinite  period  and  without  any  fixed  purpose 
to  return  to  his  former  place  of  abode.  In  the  opinion  on  page  114, 
it  is  said :  '^  The  plaintiff  must  have  a  domicile  somewhere.  It  could 
not  be  in  Ashland  if  he  had  gone  to  reside  elsewhere,  having  no 
intention  to  return  to  his  old  home,  or  if  his  purpose  was  unformed 
or  indeterminate,  either  as  to  the  length  of  his  residence  in  Sher- 
borne, or  as  to  his  eyentual  return  to  Ashland."  This  case  seems  to 
be  somewhat  in  point,  when  we  remember  that  in  Massachusetts  a 
person  ''must  have  a  domicile  somewhere."  The  case  shows  how  he 
may  lose  one  domicile  that  he  may  gain  another.  In  the  same  way 
he  may  lose  his  residence  in  this  State,  when  it  does  not  appear 
whether  he  has  gained  another  or  not  The  case  of  Jeffer«m  y. 
Washingtony  19  Me.  293,  is  very  much  like  this  in  its  facts,  and 
seems  to  be  decisive  of  it  On  page  302  it  is  said: ''  If  a  man 
becomes  a  worthless,  dissolute  vagabond,  a  wanderer  from  place  to 
place,  and  from  town  to  town,  often  depending  upon  the  hand  of 
charity,  wherever  it  may  be  found,  for  relief  from  present  suffering, 
could  it  be  said  that  such  a  man  had  a  dwelling-place  and  home  ? 
To  the  court  it  would  seem  an  abuse  of  terms."  The  case  of  Oorinih 
V.  Bradley,  51  Me.  540,  presents,  substantially,  the  same  question  we 
have  been  considering.  There  the  instructions  require  that  the 
jury  should  find,  in  order  to  retain  the  residence  left,  that  the  pau- 
per should  "  form  and  retain  the  intention  of  leaving  for  such  tem- 
porary purpose  and  of  returning."  The  case  turned  upon  this  point 
Wilbraham  v.  Ludlow,  99  Mass.  587,  is  so  much  like  this  case  that  it 
would  be  difficult  to  distinguish  it  Worcester  defines ''  domicile  "  as 
''  The  place  in  which  a  person  has  a  fixed  residence,  and  to  which, 
when  he  is  absent  from  it,  he  has  the  intention  of  returning,"  and 
gives  Busrill  as  his  authority.  The  inference  seems  to  be  inevitable, 
both  from  principle  and  authority,  that  when  a  person  leaves  his 
place  of  residence  with  every  thing  he  has,  Wiihout  any  intention  as 
to  returning,  he  has,  under  the  pauper  laws,  abandoned  that  whethei 
he  has  established  another  or  not 

This  brings  us  to  the  second  proposition  involved,  Does  the  ques- 
tion of  interruption  depend,  in  any  degree,  upon  the  fact  whether 
he  did  or  did  not  return  ?    The  instruction  is,  that  if  under  the 
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{JKts  stated,  *^  he  did,  in  fact,  return  without  having  established  a 
residence  elsewhere,  his  absence  would  not  constitute  an  interruption 
of  his  residence  in  West  Oardiner."  The  inference  is,  that  if  he 
did  not  return  his  residence  would  be  interrupted,  or,  that  in  order 
tc  brsak  up  his  residence  he  must  have  established  one  elsewhere* 
If  he  had  established  a  home  elsewhere  it  would  have  been  an  inter- 
ruption to  his  residence  in  West  Gardiner,  for  under  our  law  he 
could  not  haye  two  at  the  same  time.  But,  as  we  have  already  seen, 
the  continuance  of  his  home  in  West  Gardiner  could  in  no  way 
depend  upon  his  having  established  another,  for  he  may  have  been 
without  any.  It  is  evident,  also,  that  the  continuance  of  the  pau- 
per's home  depended,  in  no  degree,  upon  his  return.  When  he  left, 
his  residence  ended,  or  it  did  not  If  it  ended,  his  return  would  not 
relate  back  so  as  to  renew  it  from  the  time  he  left ;  in  other  words, 
restore  that  which  had  already  ceased  to  exist.  It  might,  indeed, 
establish  a  new  home,  but  could  not  revive  the  old  one.  If  such 
were  the  case,  it  might  very  pertinently  be  asked,  how  long  shall  we 
wait  for  his  return  ?  Suppose  the  pauper  had  resided  in  town  four 
years  and  was  then  absent  two.  What  would  be  his  condition  at  the 
end  of  five  years  ?  Shall  we  say  he  had  no  settlement  then,  but 
when  he  returns  his  old  residence  is  revived,  and  now  he  has  a  set- 
tlement and  has  had  one  from  the  end  of  the  five  years  ? 

It  is  true  the  question  may  be  settled  by  other  circumstances 
proved,  but  we  are  considering  the  state  of  facts  contemplated  by 
the  instruction,  and  trying  it  by  that  test  The  difficulty  seems  to 
be  that  the  instruction  lays  down,  as  a  conclusion  of  law,  that  which 
should  have  been  left  to  the  jury  as  a  question  of  fact  This  dis- 
tinction has  been  overlooked  in  several  of  the  reported  cases,  as  in 
Corinth  v.  Bradley,  51  Me.  540.  The  return  of  the  pauper  is 
made  a  necessary  element  in  the  continuance  of  his  residence,  when, 
in  fact,  it  is  only  a  matter  of  evidence  for  the  jury  to  weigh,  more 
or  less  cogent,  as  the  absence  may  be  of  longer  or  shorter  duration, 
or  according  to  the  circumstances  attending  it  Intention  must 
always  be  proved  by  acts,  or  the  declaration  of  the  party,  or  both. 
If  a  person  leaves  his  place  of  residence  with  all  he  has,  the  jury  are 
to  draw  the  inference  as  to  his  object  or  purpose  in  doing  so.  If 
from  weakness,  or  other  cause,  he  has  no  intention  or  purpose  in 
view,  still  it  is  for  the  jury  to  say,  from  the  circumstances,  whether 
he  still  retains  a  residence  in  the  place  left,  and  if  a  return  or  want 
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of  one  18  piOTed,  thii  is  to  be  oonndered  as  a  qaeftion  of  fi»t»  hayiiig 
inch  weight  as  it  may  be  entitled  to. 

Ihcceptions  sustained.    New  trial  granUd. 

Appletov,  0.  J.,  Kbkt,  DionnaoB-  and  Taplbt,  JJ.,  ochi- 
•cnrred* 

OuTTorOy  Walton,  and  Baebows,  JJ.,  did  not  oononr. 


DiBOOHXBy  appellant,  t.  OoiminamLL  Miuj^ 

(IBli;i.llT.) 

A  minor,  who  hM  agreed  to  work  for  a  manafiictiirlng  oorpoimlkm  at  leest  tfx 
months,  and  not  to  leave  withoat  giving  two  weeka'  notiee,  but  doee  leave 
without  giving  each  notice,  ia  not  liable  to  have  the  damagea  occasioned 
thereby  dedacted  from  the  amount  he  otherwise  would  be  entitled  to 
recover  for  his  labor. 

AoTiov  in  aasnmpsit  by  Vatilin  Deiooher  pro  amij  against  the 
Gontinental  Mills  for  25^  days'  work  at  $1^,  amounting  to  131^7, 
ending  Jnne  39, 1869.  The  simple  fiau^ts  are  stated  in  the  opinion. 
Judgment  in  the  oonrt  below  was  for  defendants;  the  appeal  is  by 
plaintiiE 

Pulsifer  di  Frotij  for  appellant 

Wm.  P,  Fry$  dt  J.  B.  Cotion^  for  appellee,  dted  1  Am.  Lead. 
Gas.  259 ;  Mo9e»  t.  StevmSy  2  Piok.  332 ;  V&nt  t.  Osgood,  19  id. 
572;  Judkins  v.  WalkoTy  17  Me.  38;  I^omas  t.  Dyke,  11  Vt 
273 ;  Schooler's  Dom.  Bel.  561  and  note. 

Waltok,  J.  The  question  is,  whether  a  minor  who  has  agreed 
to  work  for  a  manufacturing  corporation  at  least  six  months,  and 
not  leave  without  giving  two  weeks'  notice,  but  does  leave  withoat 
giving  such  notice,  is  liable  to  have  the  damages  occasioned  thereby 
deducted  from  the  amount  he  would  otherwise  be  entitled  to  reoovei 
for  his  labor. 
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We  think  not  To  oompd  ihe  minor  thus  to  make  good  the  loss 
oocasioned  by  the  non-performance  of  his  contract,  is  yirtaally  to 
enforce  the  contract;  and  thus  to  enforce  the  contract  is  in  effect 
to  abrogate  the  rale  of  law  that  a  minor  is  not  bonnd  by  his  con- 
bract.  We  presume  no  one  wonld  undertake  to  maintain  that  an 
action  wonld  lie  against  an  infiGmt  to  recover  damages  for  the  breach 
of  such  a  contract ;  and  yet  it  seems  to  ns  that  there  can  be  no  differ- 
ence in  principle  between  deducting  the  damages  from  the  amount 
which  the  infant  would  otherwise  be  entitled  to  recover  in  a  suit 
brought  by  him,  and  recovering  the  same  in  a  suit  brought  against 
him.  Stripped  of  all  its  sophistical  surroundings,  we  think  the 
doctrine  contended  for  in  defense  amounts  to  simply  this,  that  the 
minor's  contract  not  to  leave  without  giving  two  weeks'  notice  was 
obligatory,  and  having  violated  it,  he  must  pay  the  damage.  Such  a 
doctrine  cannot  be  maintained. 

The  decisions  on  this  branch  of  the  law  furnish  us  with  a  curious 
and  instructive  illustration  of  the  mischief  that  is  liable  to  be  done 
when  judges  undertake  to  generalize  too  much,  and  to  decide  more 
than  is  presented  by  the  cases  then  before  them. 

In  a  case  before  tiie  house  of  lords  on  appeal,  one  of  the  questions 
was,  whether  an  infant  could,  by  contract,  bar  her  dower.  Lord 
Maksfield,  in  delivering  his  opinion,  is  reported  to  have  said :  ^'If 
an  infant  pays  money  with  his  own  hand,  without  a  valuable  con- 
sideration for  it,  he  cannot  get  it  back  again."  Bttchingham  v.  Drury^ 
2  Eden,  60. 

Belying  upon  this  dictum^  it  was  afterward  held  in  England  that 
money  advanced  by  an  infSEUxt  for  a  lease  of  real  estate,  which  he 
afterward  avoided,  could  not  be  recovered  back.  Holmes  v.  Blagg^ 
8  Taunt  508. 

Belying  upon  the  same  dictum^  and  the  above  decision,  it  was 
afterward  held  in  New  York,  that  where  an  in&nt  does  work  in 
part  performance  of  a  contract,  which  he  fiftils  to  complete,  he  can- 
not recover  for  it    McCoy  v.  Huffman^  8  Cow.  84. 

Similar  decisions  were  made  in  Indiana  and  New  Hampshire 
Harney  v.  Oweriy  4  Blackf.  337 ;  Weeks  v.  Leighion,  5  N.  H.  343 

But  these  decisions,  and  the  dictum  of  Lord  Maksfibld  (so 
clearly  erroneous  that  one  is  almost  led  to  doubt  whether  he  could 
ever  have  made  it)  have  all  been  overruled. 

In  England,  the  dictum  of  Lord  Maksfield,  and  the  use  made 
of  it  in  Holmes  v.  Blagg,  8  Taunt  608,  were  repudiated  in  Corpe  v. 
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Overton,  10  Bing.  252.  In  the  latter  case,  the  court  held  that  monej 
paid  by  an  infant  toward  the  purchase  of  a  share  in  the  defendants' 
business  could  be  recovered  back. 

In  New  York,  the  decision  in  the  8ih  of  Cowen  was  overruled  in 
Medhury  v.  Watrousy  7  Hill,  110.  In  the  latter  case  it  was 
held  that,  where  an  infant  enters  into  a  contract  for  the  purchase 
of  property,  and  performs  work  in  jwurt  payment  of  the  price,  but 
avoids  the  contract  on  arriving  at  fdll  age,  he  may  recover  for  the 
work. 

In  Indiana,  the  decision  in  the  4th  of  Blackf.  337  was  overruled 
in  Dallas  v.  Hollingsworthy  3  Ind.  537. 

In  New  Hampshire,  the  decision  in  the  5th  New  Hampshire,  343, 
was  overruled  in  Lufkin  v.  Mayally  25  N.  H.  (5  Foster)  82.  In  the 
latter  case  it  was  held  that  an  infant,  who  has  avoided  his  contract 
for  labor  on  the  ground  of  infancy,  may  recover  compensation  for 
his  e»3rvices  performed  under  it 

In  Massachusetts,  it  was  held  that,  where  an  infant  performs  labor 
on  a  special  contract,  which  he  afterward  abandons,  he  may  recover 
for  his  services,  ^  as  if  no  such  contract  had  been  made.''  This  is 
undoubtedly  the  true  rule  of  law.  But,  in  closing  the  opinion,  the 
court  inserted  one  of  those  unfortunate  dicta,  apparently  uncon- 
scious that  it  was  utterly  inconsistent  with  the  rule  just  laid  down, 
namely,  that  the  rule  would  do  no  injustice,  **  because  the  jury 
would  give  no  more  than,  under  all  the  circumstances,  the  services 
were  worth,  making  any  allowance  for  any  disappointment  amount- 
ing to  an  injury  which  the  defendant  in  such  case  would  sustain  by 
the  avoiding  of  the  contract"  "  It  seems,  therefore,"  says  the  re- 
poii;er,  in  his  syllabus  of  the  case, ''  that  if  the  employer  is  injured 
by  the  sudden  termination  of  the  contract,  without  notice,  a 
deduction  should  be  made  on  that  account"  The  court  just  lay 
down  the  rule  that  the  case  is  to  be  tried  precisely  as  if  no  special 
contract  had  been  made,  and  then  add,  in  substance,  that  a  deduc- 
tion must  be  made  for  the  breach  of  it  Moses  v.  Stevens,  2 
Pick.  332. 

In  a  later  case  in  Massachusetts,  the  true  rule  is  again  stated,  that, 
by  the  avoidance  of  an  infant's  contract,  it  is  annihilated  ah  initio, 
^and  the  parties  are  left  to  their  legal  rights  and  remedies,  just  as 
if  there  had  never  been  any  contract  at  all,"  and  the  absurd  qualifi- 
cation annexed  to  it  in  the  case  just  cited  is,  of  course,  omitted. 
Vent  v.  Osgood,  19  Pick.  572. 


JULY  TERM,  1870.  289 

Derocher  t.  Gontinental  Mills. 

And  in  New  York  the  qualification  attempted  (inadvertently  we 
haye  no  doubt)  to  be  engrafted  upon  the  rule  applicable  to  such 
cases  was  expressly  overruled.  The  court  said  they  could  not  yield 
their  assent  to  the  soundness  of  such  a  qualification ;  and  the  court 
held,  that  an  infant  plaintiff  in  such  an  action  is  entitled,  by  well- 
settled  principles  of  law,  to  recover  such  sum  for  his  services  as  he 
would  be  entitled  to  if  there  had  been  no  express  contract  made. 
WhUmarsh  v.  ffally  3  Denio,  375. 

The  dictum  of  Lord  Mansfield,  in  Buckingham  v.  Drury,  2 
Eden,  60,  that,  'Mf  an  infunt  pays  money  with  his  own  hand,  with- 
out a  valuable  consideration  for  it,  he  cannot  get  it  back  again," 
and  the  remark  in  the  opinion  of  the  court  in  Moses  v.  Stevens,  2 
Pick.  332,  that  "  the  jury  would  make  an  allowance  for  any  disap- 
pointment amounting  to  an  injury  which  the  defendant  in  such  case 
would  sustain  by  the  avoiding  of  the  contract,"  are  undoubtedly 
the  cause  of  most,  if  not  all,  of  the  confusion  to  be  found  in  the 
books  on  this  branch  of  the  law. 

We  think  the  rule  of  law  applicable  to  this  class  of  cases  is  cor- 
rectly stated  in  Vefit  v.  Osgood,  19  Pick.  572,  and  in  the  opinion  of 
this  court  in  Robinson  v.  Weeks,  56  Me.  102,  and  is  substantially 
this:  that,  when  an  infant's  contract  is  legally  avoided,  the  rights 
f.f  the  parties  are  precisely  the  same  as  if  it  had  never  been  made. 

Having  avoided  her  contract  to  work  not  less  than  six  mouths, 
and  not  to  leave  without  giving  two  weeks'  notice,  the  plaintiff  had 
a  right  to  have  her  case  tried  and  determined  precisely  as  if  no  such 
contract  had  ever  been  made.  Yet  her  case  was  not  thus  tried.  The 
defendants  were  allowed,  first,  to  show  that  such  a  contract  was 
made,  then  the  breach  of  it,  then  the  loss  resulting  to  them  by  rea- 
son of  its  breach.  They  then  had  the  amount  of  such  loss  deducted 
from  the  wages  due  to  the  plaintiff;  and  the  loss  being  greater  than 
the  wages,  the  plaintiff's  suit  was  defeated  and  judgment  ordered 
for  the  defendants.  Surely,  that  was  not  having  the  rights  of  the 
parties  tried  and  determined  precisely  as  if  no  such  contract  had 
ever  been  made,  for  if  no  such  contract  had  ever  been  made,  cer- 
tainly no  auch  result  could  have  been  reached. 

Exertions  sustained  and  new  trial  granted. 

Applfeon,  0.  J.,  Kbst,  Barbows  and  Daktobth,  J  J.,  concurred. 
Cutting,  J.,  did  not  concur.    Taplbt,  J.,  concurred  in  sostalu- 
lAg  the  exceptions. 
Vol.  IV.—  87 
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Shaw  t.  Oonnx. 

An  infuit  Is  liable  In  Mfompelt  for  monej  stolen  bj  him,  or  fori  be 

of  stolen  property  when  concerted  into  monej. 

AonoK  in  assiimpsit  by  Samnel  Shaw,  administrator^  against 
Franklin  Coffin,  to  reoorer  the  amount  of  a  note  for  $460  and  of  an 
order  for  $50,  given  to  plaintiff's  intestate  by  defendant  in  1847. 
The  case  was  reported  to  this  court  The  fisM^ts  are  stated  briefly  in 
the  opinion. 

2>.  Z>.  Stewart,  for  plaintiff,  cited  BrisUno  t.  Eastman,  1  E^ 
172 ;  1  Am.  Lead.  Gas.  262 ;  Ywng  t.  MarshaU,  8  Bing.  43;  Story 
on  Gont  (1st  ed.),  §  45 ;  Chit  on  Cont  34 ;  2  Eenf  s  Com.  241 ; 
Beeye's  Dom.  Bel  246;  Elwell  t.  Martin,  32  Vt  217;  TovyM 
y.  WilUy,  23  id.  359;  Walker  y.  Davis,  1  Gray,  508;  2  Groenl. 
on  Ey.,  §  368 ;  Homer  y.  Thwing,  3  Pick.  494 ;  Hofoe  ^  Olancew^ 
53  Me.  130 ;  Boston  Ji  W.  R.  R.  Go.  y.  Dana,  1  Gray,  83. 

William  Folsom,  for  defendant,  cited  2  Eenf s  Com.  240,  241, 
and  cases  cited  in  note  b;  Oliver's  Prea  117,  and  oases  there  cited, 
viz. :  Moses  y.  McFarland,  2  Burr.  1005 ;  De  Hireland  j.Bauerbackf 
1  Gamp.  52. 

Appletok,  G.  J.  The  defendant^  while  a  minor,  haying  stolen 
money  and  other  property  of  the  intestate,  which  he  conyerted  into 
money,  settled  with  him  for  the  sums  thus  tortioudy  obtained,  by 
giying  his  promissory  note  therefor. 

This  action  is  for  the  moneys  stolen,  and  for  the  note  giyen  on 
settlement  of  the  same. 

The  note  giyen  by  the  defendant,  when  a  minor,  has  not  been 
ratified.  The  note  of  an  infimt,  given  on  the  adjustment  of  an 
account  against  him,  is  voidable.  It  is  equally  voidable,  though 
given  on  a  settlement  for  damages  arising  from  his  torts.  The 
defendant,  having  avoided  his  note  by  the  plea  of  infancy,  the  plain- 
tiff is  remitted  to  his  original  cause  of  action,  as  existing  before  th^ 
tettlement  by  the  defendant 
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It  is  well  settled  that  an  in&nt  is  liable  in  the  appropriate  form 
of  action  for  his  torts.  He  would,  therefore,  be  held  in  an  action 
of  troY^r  for  money  stolen. 

Is  an  infant  liable  on  assumpsit  for  money  stolen,  or  for  the  pro- 
ceeds of  stolen  property  when  conyerted  into  money?  The  the! 
of  fidl  age  is  so  liable.  The  owner  of  property  stolen,  and  con- 
Terted  into  money  by  the  thief,  may  maintain  assumpsit  against  him 
for  money  had  and  received.  Howe  t.  Clancey^  53  Me.  130; 
B.  d  W.  R.  R.  Co.  T.  Dana^  1  Oray,  83.  The  reasons  upon  which 
these  decisions  rest  apply  equally  to  the  minor  as  to  the  adult  If 
the  minor  is  liable  for  his  torts,  it  is  immaterial  to  him  in  what  form 
of  action  recompense  is  sought  K  for  the  purpose  of  justice  the 
tort  may  be  waived  in  the  case  of  the  adult,  and  assumpsit  main- 
tained, it  can,  to  accomplish  the  same  great  purpose,  be  equally  well 
waived  as  to  the  minor.  It  would  be  a  reproach  to  the  law,  if  a 
minor,  when  arrived  to  years  of  manhood,  were  to  be  allowed  to 
escape  from  the  payment  of  what  is  due,  by  the  plea  that  he  had 
stolen  the  money  demanded  of  him  when  under  age.  In  Walker  v. 
DaviSy  1  Oray,  506,  Thomas,  J.,  says :  ^  The  defendant  obtained  the 
possession  of  her  (the  cow)  by  fraud,  a  fraud  to  which  infancy 
would  constitute  no  defense.  Supposing  no  contract  to  have  been 
mode,  the  plaintiff  then  had  the  election  to  bring  his  action  for  the 
tort,  or,  as  the  cow  had  been  sold  before  the  note  became  due,  to 
waive  the  tort  and  bring  assumpsit"  In  Tovme  v.  Willey,  23  Vt 
359,  referring  to  the  liability  of  infants  for  torts,  Redfield,  J.,  in 
delivering  the  opinion  of  the  court,  says:  "In  all  the  cases,  then, 
upon  this  subject,  it  will  be  found  that  the  courts  profess  to  hold 
infants  liable  for  positive,  substantial  torts,  but  not  for  violations  of 
contracts  merely,  although  by  construction  the  party  claiming 
redress  may  be  allowed,  by  the  general  rules  of  pleading,  to  declare 
in  tort  or  contract  at  his  election."  The  precise  question  here  pre- 
sented arose  in  ElweU  y.  Martin,  32  Vt  217,  and  the  court  there 
held  that  the  defendant  was  liable  in  assumpsit  for  money  tortiously 
taken  by  him  during  his  infancy. 

The  plaintiff  proves  a  demand  on  30th  December,  1847,  from 
which  time  the  defendant  is  liable  to  pay  interest 
Judgment  far  the  plaintiff  far  $400,  and  interest  from  Dee.  3C,  1847. 

CuTTiKG,  Ebkt,  Diokebsok,  Babbowb  and  Taplbt,  JJ., 
concurred. 
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Bogen  ▼.  IikbAbltaats  of  Qreenbiuh. 

BMXBS  T.  IlTHABITAJrEB  OV  0BSIVB1XB& 

(OBMe.aBOL) 

A&  aetiioii  in  aMompait  will  not  lie  against  a  town  for  monej  paid,  under  piio> 
teat»  by  a  resident  owner  for  taxes  on  real  estate,  where  the  onlj  objection 
is,  that "  the  assessments  were  not  legally  made."  J2  smum  that  the  proper 
eoorse  for  the  tax  payer  is  to  refuse  to  pay  the  taxes,  and,  when  the  land  la 
sold  by  the  coUeelor,  to  defend  his  title. 

A88UXF8IT  to  reooyer  back  money  paid  by  Bogen  to  the  town  of 
Greenbuflh.  The  case  was  reported  to  this  court  The  simple  fiMSts 
are  foand  in  the  opinion. 

W.  T.  Hittiard,  for  plaintifll 

J.  A,  F$t$r$  and  R  A.  Wibcnh  for  defendants 

Kent,  J.  The  question  presented  for  our  determination  ib, 
whether  an  action  of  assumpsit  can  be  maintained  to  recover  back 
money  paid  for  taxes  on  real  estate,  belonging  to  and  assessed  as 
the  property  of  an  inhabitant  of  the  town,  who  paid  to  the  collector 
snch  taxes,  **  at  the  time  protesting  against  said  taxes;''  although  he 
was  not  arrested,  nor  were  his  goods  seized,  but  a  portion  of  the  land 
was  sold,  which  he  redeemed  to  save  forfeiture.  He  claims  that  the 
assessments  were  not  legally  made. 

This,  then,  is  not  a  case  of  a  person  denying  the  right  of  the  town 
to  tax  him  or  his  property,  real  or  personal,  or  both,  on  the  ground 
that  he  was  not  an  inhabitant,  and  therefore  not  liable  to  be  entered 
at  all  on  the  tax-list  Nor  is  it  the  case  of  taxing  real  and  personal 
estate  in  the  same  assessment,  and  an  attempt  to  collect  under  the 
warrant  to  distrain  or  arrest  the  body.  Nor  is  it  a  question  of  over- 
Taluation. 

There  is  no  allegation  that  the  taxes  were  raised  for  an  illegal 
purpose.  It  is  not  denied  that  the  land  was  liable  to  be  taxed  to 
the  plaintiff.  The  only  objection  is,  that  ''the  assessments  were 
not  legally  made.''  We  understand  this  to  mean  that  there  wers 
irregularities  or  deficiencies  in  some  particulars  in  making  the  as- 
sessments. 
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We  do  not  think  it  necessary  to  determine,  whether  the  fiact  that 
the  plaintiff  at  the  time  he  paid,  ^^  protested  against  said  taxes,''  is 
sufficient  to  answer  the  requirement  of  the  law,  that  the  taxes  were 
paid  under  protest.  We  think  that  the  law  requires  something  more 
definite  and  distinct  than  general  fault-finding,  grumbling,  complaint 
of  injustice  or  inequality,  even  if  in  language  it  takes  the  form  of 
protestation.  It  must  be  a  distinct  and  definite  protest  against  pay- 
ing the  particular  tax,  on  the  ground  of  its  illegality.  The  form 
may  not  be  material 

In  the  present  case,  as  the  parties  desire  a  decision  on  the  main 
question,  we  waive  a  decision  on  this  question. 

Can  this  action  on  these  facts  be  sustained  ?  We  can  find  no  stat- 
ute of  this  State  which  authorizes  it  On  the  contrary,  the  statute 
proyisions,  by  inference  at  least,  seem  to  negative  the  right  In  rela- 
tion to  the  real  estate  of  non-residents,  this  right  of  action  is  expressly 
given  by  section  146,  chapter  6,  Revised  Statutes  of  1857.  It  follows 
the  section  which  makes  the  new  provision,  refusing  a  right  "  to 
commence,  maintain  or  defend  any  action  or  suit  in  law  or  equity  on 
any  ground  involving  the  validity  of  such  sale,  until  the  amount 
of  all  taxes,  charges  and  interest  ehall  have  been  paid  or  tendered." 
The  provision,  allowing  an  action  to  recover  back  such  payment, 
was  inserted  with  the  manifest  design  of  allowing  a  party  who  dis- 
puted the  legality  of  the  tax  or  of  the  proceedings,  to  test  those 
questions  by  an  action  to  recover  the  amount  paid,  without  risking 
the  loss  of  his  title  to  the  real  estate. 

But  while  the  same  provision  is  made,  in  substance,  in  case  of  a 
tax  on  the  land  of  a  resident,  as  to  the  nature  and  amount  of  evi- 
dence to  be  produced  by  the  party  claiming  under  a  tax  sale,  the 
other  provisions  as  to  payment,  before  trial,  and  as  to  recover- 
ing back  the  tax  paid,  are  entirely  omitted.  B.  S.  of  1857, 
eh.  6,  §  157.  The  only  provision  we  can  find  in  this  statute 
relating  to  this  right  of  action  is  found  in  section  98,  which  provides 
that  ^'  if  any  money,  not  raised  for  a  legal  object,  is  assessed  with 
other  moneys,  legally  raised,  the  assessment  shall  not  be  void ;  nor 
shall  any  error,  mistake  or  omission  by  the  assessors,  collector  or 
treasurer,  render  it  void;  but  any  person  paying  such  tax  may 
bring  his  action  against  the  town,  and  shall  recover  the  sum  not 
raised  for  a  legal  object,  with  twenty-five  per  cent  interest  and  costs, 
and  any  damages  he  has  sustained  by  reason  of  the  mistakes,  errors 
^r  omissions  of  such  officers." 
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Whateyer  oonstmction  may  be  giyen  to  Hub  seotionf  it  is  maniftnifc 
that  it  does  not  authorize  this  suit,  which  is  to  recoTer  back  monej 
paid  for  taxes,  oonfessedly  not  raised  for  an  iU^ial  purpose.  Th# 
apparent  intent  of  the  section  is  to  limit  the  right  to  recorer  for 
money  paid  to  the  single  matter  of  mixing  a  tax  for  an  illq;al  object, 
with  a  tax  for  legal  objects,  and  to  leare  the  party,  as  to  errors,  mi** 
takes  and  omissions  by  the  town  officers,  to  his  action  on  the  casa 
for  his  special  damages.  But  we  gire  no  opinion  as  to  the  true  con- 
straction  of  this  statute  proTision. 

Independently  of  the  statute,  we  think  the  action  cannot  be 
sustained. 

It  is  undoubtedly  true,  that  many  cases  may  be  found  in  our  court 
and  in  that  of  Massachusetts,  where  actions  to  recoyer  back  money 
paid  for  taxes,  under  protest^  have  been  sustained.  But  on  exami- 
nation, they  will  be  found  to  be  cases  where  the  party  suing  was 
not  an  inhabitant,  and  therefore  not  liable  to  be  assessed  at  all,  or 
where  the  assessment  was  for  both  real  and  personal  estate,  or  for 
personal  estate  only,  and  the  collector's  warrant  authorized  and  di- 
rected the  enforcement  by  seizure  of  property  or  the  arrest  of  the 
body. 

The  reason  why,  in  these  cases,  the  party  was  allowed  his  action 
to  recoyer  back  money  thus  paid  is,  that  the  party  had  no  other 
mode  by  which  he  could  assert  his  rights,  or  haye  any  hearing,  or 
test  in  any  way  the  legality  of  the  tax  and  of  the  proceedings  under 
it.  It  was  deemed  unjust,  if  not  unconstitutional,  to  allow  any 
officers  to  issue  a  final  execution,  peremptory  and  absolute,  and 
seyere  in  its  terms,  beyond  eyen  an  execution  from  a  court,  without 
allowing  the  party  charged  some  opportunity,  in  some  form,  to  haye 
a  judicial  inyestigation  and  determination  of  the  questions  raised. 

But  this  is  exceptional,  and  allowed  in  those  cases  only  when 
otherwise  the  party  would  be  remediless. 

This  yiew  is  stated  very  distinctly  and  decidedly  by  Chief  Justice 
Shaw,  in  Wright  y.  Boston,  9  Gush.  241,  and  it  is  a  yiew  which  goes 
&r  to  reconcile  all  the  cases,  which,  at  first  reading,  might  seem  con- 
tradictory. The  court  say,  in  that  case :  **  The  only  ground  upon 
which  a  party  is  allowed  to  pay  a  tax  or  assessment  under  protest^ 
and  afterward  maintain  an  action  to  recover  it  back,  is  when  the 
tax  was  wholly  void,  a  mere  nullity;  when  a  party  can  have  no 
action  and  take  no  appeal,  and  when  the  collector  appears  with  his 
warrant  he  must  pay  or  have  his  persoil  arrested  or  property  taken. 


JUNE  TEBM,  187a  2SI& 


Bogen  ▼.  LibAbitaiita  of  Gxeenbnah. 


then  he  pays  ander  a  species  of  duress;  and  as  the  tax  was  wholly 
f oid,  as  when  the  party  was  not  an  inhabitant  and  not  liable  to  pay 
any  tax,  the  dty  or  town,  into  whose  treasury  it  has  been  paid^  ciin> 
not  equitably  retain  it  For  any  defect  or  irregularity  in  the  course 
of  the  proceeding  in  making  the  assessment  any  ground  of  objec- 
tion,  which  does  not  go  to  show  the  whole  proceeding  a  nullity,  he 
must  take  his  appeal,  if  he  has  one.^ 

The  same  yiew  is  taken  in  Preston  t.  City  of  Boston^  13  Pick.  7 ; 
and  more  distinctly  restated  in  Boston  dk  3.  B.  Olass  Co.  y.  Boston, 
4  Meta  189.  The  reason  for  the  rule,  allowing  a  person  to  maintain 
an  action  to  recover  back  taxes  paid  to  a  collector,  is  there  stated  to 
be,  because  the  warrant  to  the  collector  is  in  the  nature  of  an 
execution,  running  against  the  person  and  property  of  the  party, 
upon  which  he  has  no  day  in  court,  no  opportunity  to  plead  and 
offer  proo^  and  have  a  judicial  decision  of  the  question  of  his 
liability.  In  the  case  before  us  the  taxes  in  question  were  on  the 
real  estate  only.  By  the  existing  law  such  estate  is  liable  to  be  sold 
by  the  collector.  He  had  pursued  that  mode,  and  part  of  the  estate 
had  been  sold  and  was  redeemed  by  the  plaintiff  It  does  not  appear 
that  the  collector  had  attempted  or  intended  to  attempt  any  other 
mode  of  collecting  the  tax  than  by  sale  under  the  statute  lien  for 
these  taxes.  Indeed,  the  case  finds  that  he  was  not  arrested,  nor 
were  his  goods  seized. 

The  plaintiff  then  had  an  opportunity  to  test  the  validity  of  the 
tax  and  of  the  proceedings  by  commencing  or  defending  any  real 
action  depending  upon  the  validity  of  the  sale.  He  was  not 
remediless.  He  was  not  under  duress  or  threats.  He  paid  volun- 
tarily, so  fjEur  as  any  actual  danger  of  loss  of  personal  property  or  of 
fiberty  was  concerned.  He  had  a  door  opened  for  him  into  court, 
where  he  could  defend  his  title  to  the  land,  if  the  tax  or  proceed* 
ings  were  illegal  and  insufficient  to  pass  the  title. 

Plaintiff  nonsuit. 

Afplbtov,  0.  J.,  OuTTiKG,  Waliov,  Dioksbsok  and  DA9 
loiTH,  J  J.,  oonourred. 
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Bi&Me  qfftraudt—terbal  promim  to  pa/g  dd4  9f  ami$tk9t. 

PUintiff  had  %  debt  against  S.  who  had  a  debt  against  D.,  and  a  lien  therefor 
upon  defendant's  Teeael.  S.  being  pressed  for  monej  bj  plaintiff,  told  him 
that  he  should  have  his  lien-claim  on  the  vessel  to  be  enforced  if  D.  should 
not  pay  the  amount  thereof  to  plaintiff.  Defendant  hearing  of  this  and 
not  desiring  that  his  vessel  should  be  stopped,  verbally  promised  plaintiff 
that  he  would  pay  8.'s  claim  if  D.  should  not  do  so.  Plaintiff  did  not  dis- 
charge 8.,  nor  did  8.  release  D.  or  his  lien  on  the  vessel,  although  he  did  not 
enforce  it  as  he  would  have  done,  but  for  the  expectation  raised  by  defend 
ant's  promise  that  the  claim  would  be  paid  to  plaintiff.  D.  afterward  col- 
lected of  defendant^  but  did  not  pay  plaintiff  Hdd,  that  the  promise 
was  within  the  statute  of  frauds. 

Action  to  enforce  a  yerbal  promise  made  by  defendant  to  plaintiff 
for  the  payment  of  the  debt  of  another.  The  case  was  reported  to 
tbis  court    The  facts  appear  in  the  opinion. 

«/.  A.  Millikeny  for  plaintiff,  cited  Cabot  t.  HaskinSj  3  l^ck. 
93 ;  Sumner  t.  Williams,  8  Mass.  200 ;  Lent  t.  Padelford,  10  id.  230 ; 
Leonard  t.  Vardenburgy  8  Johns.  29;  Farley  v.  Cleavelandy  4  Cow. 
432 ;  1  Pars,  on  Gont.  357 ;  Babcock  t.  WiUony  17  Me.  376 ;  Rue- 
eeU  y.  Babcocky  14  id.  138 ;  Davenport  v.  Maeon,  15  Mass.  15 ;  (Tood- 
speed  y.  Fidhr,  46  Me.  144 ;  Rowe  y.  Whittier,  21  id.  545 ;  San- 
born  y.  Morrill,  41  id.  467 ;  Nelson  y.  Boynton^  8  Mete.  396. 

George  Walker^  for  defendant. 

AppLETOKy  C.  J.  The  plaintiff  had  a  debt  against  one  SprowL 
Sjprowl  had  a  debt  against  one  Dyer,  and  a  lien  therefor  upon  a 
yessel  he,  Dyer,  was  building  for  these  defendants  and  others. 

According  to  the  plaintiff's  testimony,  Dyer  came  to  his  place  of 
business  and  agreed  to  pay  the  amount  which  Sprowl  owed  hira. 
Sabsequently,  on  the  same  day.  he  informed  him  that  he  was  un- 
able to  do  it  The  plaintiff  adyised  Sprowl  of  this,  who  told  him 
^hat  he  should  haye  the  benefit  of  his  lien-claim  upon  the  vessel, 
*>at  never  assigned  the  same.    Sprowl  went  to  see  David  W.  nHiiiD- 
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bdly  one  of  the  defendants,  who  returned  with  him,  when,  accord- 
ing  to  the  plaintiff's  testimony,  the  following  conversation,  which 
was  aU  they  had  together,  took  place.  **  I  think,"  testifies  the 
plaiDtdf^  'Hhe  first  words  Mr.  Campbell  said  were,  that  Sprowl  had 
toll  liim  I  was  going  to  stop  the  vessel.  He  said  they  had  built  a 
large  is  terest  in  the  vessel,  and  did  not  want  her  stopped  for  so  small 
%  bill,  for  they  had  paid  too  much  money  in  to  have  the  vessel 
detained ;  that  Dyer  was  away,  and  that  if  he.  Dyer,  did  not  pay 
the  money,  as  he  had  told  Sprowl  and  me,  that  they  would  see  it 
paid.  I  asked  Mr.  Campbell  if  he  wanted  it  charged  to  the  com- 
pany, and  he  said  he  did  not,  for  he  knew  Dyer  would  pay  the 
money." 

The  plaintiff  did  not  discharge  Sprowl,  nor  does  he  say  he  did, 
nor  did  Sprowl  release  Dyer  or  his  lien  on  the  vessel,  or  agree  to  so 
do,  though  he  did  not  enforce  it  as  he  would  have  done  had  it  not 
been  for  the  expectation  that  the  debt  in  suit  would  have  been  paid. 
Dyer  did  not  pay  the  plaintiff,  but  collected  of  the  defendants  the 
amount  due  from  them,  so  that  they  have  no  funds  of  his  in  their 
hands. 

By  Revised  Statutes,  chapter  41,  section  1,  it  is  provided  that ''  no 
action  shall  be  maintained  *  *  *  to  charge  any  person  upon  any 
F]»ecial  promise  to  answer  for  the  debt,  default  or  misdoings  of 
ancfther,  *  *  *  unless  the  promise,  contract  or  agreement  on  which 
such  action  is  brought,  or  some  memorandum  thereof,  is  in  writing 
and  signed  by  the  party  sought  to  be  charged  therewith,  or  by 
some  person  thereto  lawfully  authorized." 

It  is  difScult  to  perceive  why  the  promise  of  the  defendants,  if 
made  as  the  plaintiff  claims,  is  not  within  the  clear  and  explicit 
language,  and  the  true  intent  and  meaning  of  the  statute.  The 
debt  of  Sprowl  to  the  plaintiff,  and  that  of  Dyer  to  Sprowl,  re- 
mained due  and  outstanding,  and  could  be  enforced  at  any  moment 
The  defendants  still  remained  indebted  to  Dyer,  and  the  lien  of 
Sprowl  was  discharged.  If  the  promise  was  to  pay  the  debt  of 
Sprowl  to  the  plaintiff,  that  debt  and  the  lien  of  Sprowl  having 
.  never  been  discharged,  it  is  1;he  verbal  promise  to  pay  the  debt  of 
another^  and  is  the  very  case  for  which  the  statute  makes  special 
provision. 

That  such  is  the  true  construction  of  the  statute  is  established  by 
the  almost  entire  concurrence  of  judicial  authorities.  '^  But  if  C. 
had  requested  A.  to  forbear  to  sue  B.  for  the  debt,  and  A.  had  for- 
V(»L.  TV.  —  38 
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borne  aoooidingly,  that  was  a  good  consideration  at  common  law  to 
support  the  promise,  and  is  good  since  the  statute  if  the  promise  be 
in  writing."  Forth  t.  Siantony  1  Wms.  Sannd.  211.  In  WaUon  t. 
BandaUf  20  Wend.  201,  it  was  decided  that  an  agreement  to  forbear 
to  sne  a  debtor  is  a  good  consideration  of  the  promise  of  a  ^hird 
person  to  pay  the  debt;  but  to  render  the  promise  obligatory,  it  must 
be  in  writing.  **  While  the  debt  remains  a  subsisting  demand  against 
the  original  debtor,  the  promise  of  a  third  person  is  collateral,  and 
must  be  in  writing.  The  authorities  are  all  uniform,"  remarks 
Nblsok,  G.  J.,  in  delivering  the  opinion  of  the  court,  ^^that  the 
promise  to  pay,  in  consideration  of  forbearance,  is  within  the  stat- 
ute. When  there  is  a  yerbal  promise  to  pay  the  amount  of  the 
debt  of  another,  in  consideration  that  the  creditor  will  forbear  to 
sue  for  a  limited  time,  the  forbearance  is  a  new  consideration  upon 
which  the  promise  is  founded.  But  such  cases  are  held  to  be  with- 
in the  statute.^'  In  Nelson  t.  Boynion,  3  Meta  396,  it  was  held, 
that  a  promise  to  pay  the  debt  of  a  third  person,  which  was  in  suit, 
and  secured  by  an  attachment  of  personal  property,  in  considera- 
tion of  the  holders  discontinuing  the  suit,  is  within  the  statute,  and 
so  not  binding  unless  in  writing.  "To  bind  one,  therefore,"  re- 
marks Shaw,  G.  J.,  "for  the  debt  or  default  of  another,  two  things 
must  concur:  first,  a  promise  on  good  consideration;  and,  secondly, 
by  evidence  thereof  in  writing."  The  same  principles  are  fully 
established  in  Stone  v.  Symmes,  18  Pick.  467,  and  Curtis  v.  Brownf 
5  Gush.  488.  This  view  of  the  statute  was  adopted  in  Harrington 
▼.  Rich,  6  Vt  666.  In  Jones  v.  Walker,  13  B.  Monr.  367,  the 
supreme  court  of  Kentucky  held,  that  if  the  debtor  be  discharged, 
and  the  defendant  promise  to  pay  the  creditor  the  debt  thus  dis- 
charged, that  it  is  not  within  the  statute ;  but  when  the  original 
debt  is  not  extinguished,  nor  the  original  debtor  discharged  till  pay- 
ment is  made  by  the  party  promising  to  pay,  it  is  within  the  stat- 
ute. In  Waggoner  v.  Gray,  2  Hen.  ft  Mumf.  603,  the  facts  were 
these:  one  Oray,  the  defendant's  intestate,  being  indebted  to* 
Slaughter,  and  Slaughter  to  Waggoner,  the  plaintiff,  Oray,  in  con- 
sideration of  his  debt  to  Slaughter,  promised  the  plaintiff  to  pay 
the  debt  of  Slaughter  to  him ;  but  the  plaintiff  did  not  thereupon 
discharge  Slaughter,  and  the  promise  of  the  defendant  was  held  to 
be  collateral  and  void  by  the  statute  of  frauds.  "  The  distinotion," 
says  BoANE,  J.,  "seems  to  be,  that,  when  the  person  in  whose  be« 
half  the  promise  is  made,  is  not  discharged,  but  the  person  promis* 


JUNE  TEBM,  187a  299 


Stawmit  ▼•  OunpbelL 


ing  agrees  to  see  ihe  debt  paid,  so  that  the  promise  has  a  double 
remedy,  the  promise  is  ooUateral,  and  must  be  in  writing.''  This 
Tiew  of  the  law  was  subsequently  aflEbrmed  in  Ware  t.  Stephenson^ 
10  Leigh,  155,  and  in  Noyes  t.  HumphrieSf  11  Gratt  643.  Thi 
general  rule  is,  that  as  long  as  the  debt  of  the  person,  for  whom 
the  promise  is  made,  remains,  the  promise  is  collateral.  ^^The 
statute,"  remarks  Pabks,  B.,  in  Hargreaves  t.  Parsons,  13  Mees. 
ft  Wels.  560,  ^applies  only  to  promises  made  to  the  persons  to 
whom  another  is  already  or  is  to  become  answerable.  It  must  be  a 
promise  to  be  answerable  for  a  debt  or  default  in  some  duty  by  that 
other  person  toward  the  promisee." 

There  is  a  species  of  novation,  called  delegation  in  the  civil  law, 
which  ^'is  effected  by  the  intervention  of  another  person,  whom 
the  debtor,  in  order  to  be  liberated  from  his  creditor,  gives  to  such 
creditor,  or  to  him  whom  the  creditor  appoints,  and  such  person  so 
given  becomes  obliged  to  the  creditor  in  place  of  the  original  debtor." 
Burge  on  Suretyship,  173.  But  it  is  necessary  that  there  should  be 
«the  concurrence  of  the  person  delegating,  that  is,  of  the  original 
debtor  and  of  the  person  delegated,  or  the  person  whom  he  appoints. 
The  mtention  of  the  creditor  to  discharge  the  first  debtor  and 
accept  the  second  in  his  place  must,  in  order  to  give  effect  to  the 
delegation,  be  perfectly  evident."  Id.  174.  There  are  authorities 
which  show  that  the  circumstances  constituting,  under  the  Boman 
law,  a  delegation,  sustain  the  promise  of  a  third  person  to  pay  a  debt 
of  another  to  his  creditor,  when  that  debt  has  been  extinguished, 
and  the  debt  of  the  person  promising  has  been  substituted  upon 
sufficient  consideration  therefor.  But  there  must  be  the  mutual 
assent  of  all  parties  to  make  the  substitution  effectual  at  common 
law.  Butterfield  v.  Hartshorny  8  N.  H.  348.  In  Tatlock  v.  Harris, 
3  D.  ft  E.  180,  BuLLER,  J.,  says :  '^  Suppose  A.  owes  B.  £100,  and 
B.  owes  G.  £100,  and  they  meet,  and  it  is  agreed  between  them  that 
A.  shall  pay  C.  £100,  B.'8  debt  is  extinguished,  and  C.  may  recover 
the  same  against  A."  "  If,"  says  Cloudman,  J.,  in  Bird  v.  Oam- 
man,  3  Bmg.  (N.  C.)  883,  "  debtor,  creditor  and  a  third  party  agree 
that  the  third  party  shall  be  substituted  for  the  debtor,  the  debtor 
IS  exonerated.  Fairies  v.  Denton,  8  B.  &  C.  395,  has  decided  that, 
establishing  to  that  extent  an  exception  to  the  rule  that  debts 
eannot  be  assigned."  1  Pars,  on  Cont  187.  Such  promises 
are  not  Tvithin  the  statute;  but  in  the  present  case  no  such 
promise  is  proved  on  the  part  of  the  defendants,  for  no  debts  hav« 
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been  diflcharged^  nor  waa  the  promiae  of  the  defendant  onoon- 
ditional,  aooording  to  the  statement  of  the  plaintiff  to  whom  it  waa 
made 

In  accordance  with  these  views  are  the  decisions  of  this  ccizrt.  It 
was  held,  in  Plumer  y.  Lymatif  49  Me.  229,  that  a  parol  promise 
to  accept  an  order  from  a  debtor  in  favor  of  his  creditor,  between, 
whom  and  the  maker  of  the  promise  there  had  been  no  privity,  was 
within  the  statute  of  frauds  as  a  promise  to  pay  the  debt  of  another. 
Thus,  where  A.  had  a  claim  on  a  vessel  for  materials  used  in  build- 
ing it,  and  B.  held  the  vessel  to  secure  him  for  advances  made  to 
the  builder,  a  promise  by  B.  to  accept  the  order  of  the  builder  in 
favor  of  A.,  for  the  amount  of  his  claim,  cannot  be  enforced  unless 
it  appears  to  have  been  for  some  consideration,  such  as  a  discharge 
of  A/s  lien  on  the  vessel,  or  his  promise  to  discharge  it,  or  release 
his  claim  upon  the  builder.  In  the  case  at  bar  there  was  no  dis- 
charge of  lien  or  promise  to  discharge  or  release  of  the  defendant  of 
the  amount  m  controversy.  In  Richardson  v.  WilliamSy  49  Me.  558, 
A.  being  indebted  to  B.,  C.  verbally  promised  B.  to  pay  him  the 
amount,  and  charged  it  to  A.  without  the  consent  of  the  latter. 
It  was  held  that  B.,  not  having  released  or  assigned  his  debt,  the 
promise  was  without  consideration,  and  that  such  promise  was  withic 
the  statute  of  frauds,  and  not  binding.  In  Furbish  v.  Ooodenow, 
98  Mass.  297,  it  was  decided,  that  au  oral  promise  to  pay  the  debt 
of  another  is  within  the  statute  of  frauds,  if  the  original  promisor 
remains  liable,  and  no  consideration  moves  from  the  creditor  to  the 
new  promisor,  although  there  is  a  valuable  consideration  moving 
from  the  original  debtor  to  the  new  promisor.  But  here  there  is  no 
consideration  moving  from  anybody  to  the  defendant. 

But  it  is  urged  that  these  views  are  at  variance  with  the  current 
of  judicial  decisions  in  this  State,  and  reliance  is  placed  upon 
numerous  decisions  by  our  courts.  In  Russell  v.  Babcock,  14  Mo. 
139,  it  was  held,  that  an  agreement  to  delay  the  collection  of  an 
execution  was  a  sufficient  promise  by  a  third  person  to  pay  the 
same,  and  that  such  promise  need  not  be  in  writing.  But  this 
decision  would  repeal  the  statute,  and  it  has  since  been  overruled 
Eeferring  to  this  decision  in  Hilton  v.  Dinsmoor,  21  Me.  410, 
Shepley,  J.,  uses  the  following  language:  "If  this  was  in  reality 
tht  ground  of  the  decision  in  that  case,  and  the  abstract  of  th» 
repoiter  is  to  that  effect,  we  are  constrained  to  say  it  is  unsu imported 
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bj  the  anthoritieB.''    To  the  same  eflfoot  wae  the  oaie  of  Doyle  y. 
WAiie,  26  Me.  841. 

In  Dearborn  t.  Parhey  5  GieenL  81,  the  debtor  of  the  plaintiff 
left  ftinds  in  the  hands  of  the  defendant,  with  which  he  was  to  paj 
his  (the  debtor's)  debt  to  the  plaintiff  The  defendant  receiving 
these  fnndSy  or  being  allowed  for  them  in  settlement,  as  if  paid  to 
the  plaintiff,  promised  to  pay  them  to  the  plaintiff  The  plaintiff^ 
therefore,  had  fands  in  the  defendant's  hands,  placed  there  for  his 
benefit,  for  which  he  might  well  maintain  a  suit.  In  Hilton  y. 
DinemooTy,  21  Me.  210^  the  consideration  of  the  defendant's  promise 
was  forbearance  to  sue,  and  funds  placed  by  the  debtor  in  the 
defendant's  hands  with  which  he  was  to  pay  the  debi  The  court 
held  the  promise  in  consideration  of  forbearance  was  within  the 
statute,  but  the  funds  having  been  placed  in  the  defendant's  hands 
by  the  plaintiff's  debtor,  the  promise  of  the  defendant  in  con- 
sideration thereof  was  not  within  the  statute.  In  Bowe  y.  Whii* 
ticTy  21  Me.  545,  notice  was  taken  of  the  fact  that  the  plaintiff  had 
not  discharged  his  debt  against  his  debtor,  which  he  sought  to 
enforce  against  the  defendant  ^'  If,"  says  Whitman,  G.  J.,  '^  the 
claim  was  a  legal  one  against  Patten  &  Go.  (the  debtors  of  the 
plaintiff),  it  does  not  appear  that  they  were  discharged  from  it  in 
consideration  of  the  promise  made  by  the  defendant,  and  if  it  had 
BO  appeared,  the  defendant  not  being  otherwise  liable,  his  promise 
would  not  have  been  obligatory  under  the  statute  of  frauds  without 
a  memorandum  in  writing."  In  Brown  y.  Atwoody  7  GreenL  356> 
where  S.  sold  a  vessel  to  A.,  who  promised  in  consideration  thereof 
to  pay  B.  a  debt  due  from  S.,  upon  which  promise  B.  brought  hia 
action  against  A.,  it  was  held  that  such  promise  was  good,  though 
not  in  writing,  for  it  was  a  promise  to  pay  his  own  debt,  though 
inuring  to  the  b^efit  of  B.  The  plaintiff  had  funds  in  the  defend- 
ant's hands,  left  by  his  debtor,  and  might  well  call  them  out. 
In  Maxwell  v.  Haynee,  41  Me.  559,  the  plaintiff's  debtor  sold 
out  to  defendant,  leaving  funds  in  his  hands  to  pay  his  debt  to  the 
plaintiff.  In  all  these  the  defendant  held  funds  of  the  debtor  in  his 
hands  designated  and  set  apart  for  the  payment  of  his  debt,  and 
held  by  the  defendant  for  that  purpose.  In  FuOam  v.  Adamsy  37 
Vi  391,  Poland,  0.  J.,  referring  to  this  class  of  cases,  says: 
''And  we  believe  it  will  be  found  that  in  all  the  cases  now  regarded 
us  sc  und,  when  it  has  been  held  that  a  parol  promise  to  pay  the 
debt  of  another  is  binding,  the  promisor  held  in  his  hands  fdnds^ 
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■eonrities  and  property  of  the  debtor  deroted  to  the  pftyment  of  fhe 
debt,  and  his  promiBe  to  pay  attaches  upon  hia  obligation  or  dniy, 
growing  out  of  the  receipt  of  the  fond.'' 

Now  this  action  cannot  be  soatained  upon  the  doctrines  of  tht 
cases  last  referred  to,  npon  which  reliance  is  placed  for  that  porposei 

The  debt  of  the  defendant  to  Dyer  was  not  discharged,  and  he  has 
since  paid  it  The  same  is  the  case  with  theclaim  of  Sprowl  against 
Dyer,  and  of  the  plaintiff  against  SprowL  No  action  or  right  of 
action  is  discharged,  and  there  never  has  been  a  time  when  each 
creditor  might  not  have  snccessfiilly  maintained  an  action  against 
his  debtor. 

Nor  can  the  plaintiff  recorer  on  the  grounds  that  ftmds  hare  been 
placed  in  the  defendants'  hands  to  meet  this  specific  debt.  Dyer 
placed  none  there,  nor  did  Sprowl,  nor  in  tact  haye  the  defendants 
the  ftmds  of  anybody  with  which  to  meet  this  debt. 

If  Sprowl  neglected  to  enforce  his  lien,  it  was  not  in  consequence 
of  any  agreement  not  to  do  it  or  any  release  of  it  The  case  shows 
nothing  that  would  have  been  a  bar  to  its  enforcement  at  any  time. 

There  is  a  class  of  cases,  as  in  Alger  t.  Seavitte,  1  Oray,  391,  in 
which  it  was  held,  that  the  promise  to  a  debtor  to  pay  his  debt  to  a 
third  person  is  not  a  promise  to  answer  for  the  debt  of  another 
within  the  statute.  So  in  Pike  y.  Brownp  7  Cush.  136.  In  Bas^ 
wood  y.  Kenyony  11  A.  ft  E.  446,  it  was  held,  that  a  promise  by  the 
defendant  to  the  plaintiff  to  pay  A.  B.  was  not  within  the  statute. 
^The  facts  were/'  says  Lord  DsmcAK,  ^  that  the  plaintiff  was  liable 
to  a  Mr.  Blackburn  on  a  promissory  note ;  the  defendant,  for  a  con- 
sideration which  may,  for  the  purpose  of  the  argument,  be  taken  to 
haye  been  sufficient,  promised  the  plaintiff  to  pay  and  discharge  the 
note  to  Mr.  Blackburn.  If  the  promise  had  been  made  to  Mr.  Black- 
bum,  doubtless  the  statute  would  haye  been  applied,  and  it  would 
then  haye  been  strictly  a  promise  to  answer  for  the  debt  of  another ; 
and  the  argument  on  the  part  of  the  defendant  is,  that  it  is  not  less 
the  debt  of  another  because  the  promise  is  made  to  that  other,  yiz. 
the  debtor  and  not  the  creditor,  the  statute  not  haying  in  terms  sta- 
ted to  whom  the  promise  contemplated  by  it  is  to  be  made.  But 
upon  consideration  we  are  of  opinion  that  the  statute  only  applies 
to  promises  made  to  the  person  to  whom  another  is  answerable.'' 
But  the  promise  here  is  not  made  to  Dyer  nor  to  Sprowl,  and  when 
made,  as  in  the  present  case,  is  within  the  statute. 

According  to  the  fSncts,  as  stated  by  the  plaintiff  in  his  testimony. 
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and  the  law  as  applicable  to  these  facts,  he  cannot  on  his  own  show- 
ing maintain  this  suit.  Still  less  can  he  do  it,  if  the  testimony  of 
the  defendant  is  deserving  credit. 

The  defendants  testimony  is  as  follows :  ^^  Sprowl  wanted  me  to 
go  into  Mr.  Stewart's  and  he  spoke  about  this  lien-claim ;  as  near  as 
I  can  recollect,  I  told  him  that  I  did  not  know  whether  he  had 
a  claim  on  the  vesseL  I  had  only  his  word  for  it,  but  rather  than 
have  any  trouble  about  the  claim,  I  would  pay  Stewart,  provided  he 
would  first  satisfy  me  that  it  was  due  from  Dyer.  I  required  him 
to  settle  with  Dyer  so  that  we  could  charge  Dyer.  Whatever 
promise  I  made  was  upon  this  condition.  1  so  understood  it,  and 
80  intended  to  be  understood.  We  paid  no  bill,  that  I  recollect 
of,  without  their  being  first  audited  by  Dyer  or  on  his  order."  No 
order  from  Dyer  was  obtained,  nor  did  Sprowl  settle  with  him. 
After  some  time  elapsed,  Dyer  presented  his  bill,  which  the  defend- 
ants paid. 

Upon  the  defendant's  version  of  the  transaction  he  is  exempt  from 
liability.  His  promise  was  to  Sprowl,  if  to  any  one,  and  it  was  upon 
rendition.  The  condition  was  never  performed,  so  that  no  liability 
ever  attached,  and  the  suit  is  not  in  the  name  of  Sprowl.  The  state- 
ment of  the  defendant  has  the  greater  marks  of  probability,  and  is 
more  in  accordance  with  the  natural  course  of  business.  The  bur- 
den is  on  the  plaintiff  to  prove  the  tacts  necessary  to  establish  his 
case,  and  we  think  he  has  failed  to  do  it,  and  upon  this  ground,  if 
on  no  other,  the  plaintiff  must  faiL 

Kbnt,  J.,  concurred. 

Waltok,  J.  It  is  perfectly  well  settled  in  this  State  that  when  a 
promise  to  pay  the  debt  of  another  is  founded  on  a  new  considera- 
tion beneficial  to  him  who  makes  the  promise,  such  a  promise  is  not 
within  the  statute  of  frauds.  ^'A  person  who  receives  a  considera- 
tion may  be  bound  by  any  lawful  promise  founded  upon  it,  and  that 
promise  may  as  well  be  to  pay  another's  debt  as  to  do  any  other  act." 
This  promise  may  be  absolute  or  conditional;  to  pay  money  or  per- 
form labor ;  and  having  a  valuable  consideration  of  its  own  to  rest 
upon,  it  :s  a  new,  original  and  independent  undertaking,  and  may, 
like  any  other  lawful  contract,  be  enforced  in  law,  oi  damages 
for  the  breach  of  it. 

Thus,  where  the  defendant  took  a  conveyance  of  land,  and  iu  part 
ooiisideration  thereof  promised  to  pay  a  note  from  the  grantor  to  a 
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time»  The  wife  emplojed  oomiBel  from  another  oonntj,  not  onlj 
to  prosecute  her  own  libel,  but  to  defend  against  her  hnaband's; 
but,  in  the  absence  of  her  connsel,  and  in  her  absence,  and  at  a  time 
when,  as  she  says,  she  did  not  expect  the  action  to  be  called  for 
trial,  the  hnsband  had  his  wife  called,  and  de&ulted  on  his  libel ; 
and  then,  at  an  «a;  parte  hearing,  and,  as  his  wife  arers,  and  the 
pleadings  confess,  by  his  own  fiJse  testimony,  obtained  a  decree  in 
his  faror.  The  wife  at  once  petitioned  for  a  review,  but  the  hnsband 
soon  after  married  another  woman,  and  thus  deprived  the  court  of 
the  power  to  grant  it;  for,  when  either  of  the  parties  has  married 
again,  the  court  has  no  power  to  grant  a  review  in  a  divorce  suit. 
Thus  foiled  in  her  elForts  for  a  review,  the  wife  claimed  the  right  to 
go  on  with  her  libel,  which  was  first  filed,  and  offered  to  prove  not 
only  the  truth  of  the  chaiges  she  had  made  against  her  husband, 
but  also  the  falsity  of  the  charges  he  had  made  against  her,  and  the 
falsity  of  his  testimony  in  support  of  them;  and  upon  the  question 
of  alimony,  or  an  allowance,  that  the  property  which  she  and  her 
husband  had  accumulated  during  the  twenty  years  or  more  that 
they  had  lived  together,  had  been  acquired  maiiUy  by  her  labor  and 
good  management  in  keeping  a  boarding-house ;  and  that  she  had 
been  cast  off  by  her  husband  in  such  a  feeble  state  of  health,  and  so 
destitute  of  the  necessaries  of  life,  that  she  has  been  obliged  to 
become  a  public  charge.  To  this  the  husband  interposed  no  other 
defense  than  the  fact  that  he  had  already  obtained  a  divorce,  which 
he  claimed  was  a  complete  bar  to  the  further  prosecution  of  his 
wife's  libeL  To  this  plea  the  wife  replied,  that  he  obtained  his 
divorce  in  her  absence  by  fraud  and  false  swearing.  To  this  the 
husband  demurred.  The  court  is  thus  called  upon  to  decide 
whether  the  fact  that  the  husband  has  already  obtained  a  divorce 
deprives  the  court  of  the  power  to  grant  a  like  divorce  to  the  wife, 
and  thus  lay  the  foundation  for  an  ancillary  decree,  securing  to  her 
such  portions  of  the  common  property  as  justice  and  humanity  may 
dictate. 

We  cannot  doubt  that  this  court  is  vested  with  such  a  power.  It 
was  at  one  time  conferred  in  express  terms.  The  Bevised  Statutes 
of  1841,  chapter  89,  section  2,  contained  an  enumeration  of  eigh^ 
causes  for  which  a  divorce  might  be  granted.  The  seventh  was, 
that  when  one  party  had  been  divorced,  the  court  might  grant  a 
like  divorce  to  the  other  upon  such  terms  and  conditions  as  in  tie 
exercise  of  a  sound  discretion  should  be  judged  reasonable.     This 
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entire  Bection  waa  afterward  repealed — not,  howerer,  for  the  pur- 
pose of  depriying  the  court  of  the  power  to  grant  a  divorce  in  any 
of  the  cases  therein  named,  but  because  a  new  statute  had  in  the 
mean  time  been  enacted,  conferring  upon  the  court  such  enlarged 
powers,  in  matters  of  divorce,  that  the  former  enumeration  of 
causes  was  not  only  uselo^ss,  but  imperfect  and  deoeptiye.  The  very 
act  which  repealed  the  former  enumeration  re-afltened  the  power  of 
the  court  to  grant  a  divorce  in  any  case  and  for  any  cause  (except 
where  both  parties  had  been  guilty  of  adultery,  or  were  guilty  of  col- 
lusion), if  the  same  should  be  deemed  reasonable  and  proper,  etc. 
Act  of  1850,  ch.  171. 

But  it  is  said,  that,  when  one  party  has  been  divorced,  the  other 
may  lawfully  marry  again ;  therefore,  there  is  no  necessity  for  a 
second  divorce.  If  the  sole  object  of  a  divorce  suit  was  to  enable 
one  or  both  of  the  parties  to  marry  again,  this  argument  would  be 
entitled  to  great  weight.  But  this  is  not  the  case.  The  ultimate 
object  is,  in  many  cases,  to  enable  the  court  to  decree  concerning 
the  care  and  custody  of  the  children,  and  make  provision  for  their 
support  and  education,  and  to  secure  to  the  wife  such  portions  of 
the  common  estate  as  justice  and  humanity  may  dictate.  The  decree 
for  a  divorce  may,  in  such  cases,  be  regarded  as  a  mere  matter  of 
form,  necessary  only  to  enable  the  court  to  make  the  ancillary 
decree ;  for  in  terms  the  law  does  not  authorize  the  court  to  make 
the  latter  without  first  making  the  former.  The  assumption,  there- 
fore, that  a  aecond  divorce  can  never  be  necessary  because  the  first 
will  enable  the  parties  to  marry  again,  is  not  correct  It  is  true 
that  it  is  no  longer  necessary  to  enable  the  wife  to  marry  again,  but 
it  is  still  necessary  to  enable  the  court  to  make  a  decree,  securing  to 
her  such  portions  of  the  common  property  as  may  be  deemed  reason- 
able and  proper. 

In  a  case  which  occurred  in  New  Hampshire,  the  supreme  court 
of  that  State  say,  that  ^*  the  wife  may  be  in  the  wrong;  she  may 
have  an  unhappy  disposition;  she  may  have  ill-treated  her  husband, 
or  deserted  him,  or  have  otherwise  misconducted  herself;  and  yet 
the  property  she  may  ask  for  may  be  only  such  as  was  hers  l^efore 
the  marriage,  or  such  as  has  been  accumulated  in  whole  or  in  part 
by  her  own  industry;  and  her  fault  may  be  far  from  such  as  ought 
to  be  punished  by  the  forfeiture  of  all  her  property^  thus  leaving 
her  to  beg  or  starve.  She  may  have  so  conducted  that  her  husband 
may  be  well  entitled  to  a  divorce,  and  yet  she  may  be  a  wronged  and 
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injured  Voman;  and  there  aeemSy  therefore,  to  be  good  reason  why 
the  court  should  be  vested  with  the  power  of  making  to  her  a  just 
and  reasonable  allowance  in  any  such  case.''  Sheaf e  y.  Sheaf e^  24 
N.  H.  564 ;  Sheafe  v.  LeightoUy  36  id.  240. 

In  the  ease  above  cited,  the  husband  had  obtained  a  divorce  foi 
the  alleged  adultery  of  his  wife;  and  yet  the  court,  on  Ihe  wife's 
petition  praying  for  alimony,  permitted  her  to  introduce  evidence  to 
show  that  her  counsel  had  misapprehended  the  weight  and  sufficiency 
of  the  libelant's  testimony,  and  had  neglected  to  famish  evidence  in 
defense  of  the  charges  set  up  in  the  libel,  because  he  believed  that  a 
divorce  could  not  be  decreed  upon  the  evidence  produce<l  by  the  . 
libelant ;  and  also  to  show  gross  impropriety  of  conduct  on  the  part 
of  the  libelant  toward  the  libelee,  in  endeavoring  to  ensnare  her  and 
procure  causes  of  divorce;  and  also  to  show  that  she  might  be 
innocent  of  the  charges  preferred  against  her,  while  her  husband 
himself  might,  perhaps,  be  guilty  of  the  crime  of  adultery ;  and  the 
court,  upon  mature  consideration,  held  that  the  course  pursued  was 
proper,  for  the  reasons  given  in  the  extract  from  the  opinion  of  the 
court  already  quoted. 

There  is  no  class  of  cases  in  which  the  court  is  so  liable  to  be  im- 
posed upon,  and  a  decision  obtained  contrary  to  tlie  truth,  as  ex 
parte  divorce  suits.  The  notice  is  often  imperfect,  so  that  the  con« 
fession  of  guilt  implied  in  the  default  is  deceptive.  And  it  is  well 
known  that  witnesses,  testifying  in  the  presence  of  one  of  the 
parties,  and  in  the  absence  of  the  other,  will  so  alter  and  magnify 
the  faults  of  the  absent,  and  suppress  every  thing  that  makes  against 
the  party  present,  that  it  is  impossible  to  tell  where  the  truth  and 
real  merite  of  the  controversy  are.  When  both  parties  are  present, 
each  is  sure  to  put  the  other  in  the  wrong;  and  a  fortiori  is  this 
true,  when  one  of  the  parties  is  permitted  to  testify  in  the  absence 
of  the  other,  as  is  now  the  case  in  divorce  suits.  We  repeat,  there- 
fore, that  there  is  no  class  of  oases  in  which  the  court  is  so  liable  to 
be  imposed  upon ;  and  it  seems  to  us  of  the  utmost  importance  that 
the  court  should  be  possessed  of  the  power  in  some  form  to  revise 
their  decisions  in  this  class  of  cases;  otherwise,  the  grossest  in- 
justice is  liable  to  be  done. 

That  the  court  once  possessed  the  power,  when  one  party  had 
been  divorced,  to  grant  a  like  divorce  to  the  other  upon  such  terms 
and  conditions  as  in  the  exercise  of  a  sound  discretion  should  be 
deemed  reasonable  and  proper  is  clear,  for  it  was  conferred  in  «a« 
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press  terms;  and  we  think  it  is  equally  clear  that  the  conrt  has 
never  been  deprived  of  this  power.  The  object  of  the  second 
divorce  is  not  to  enable  the  delinquent  party  to  marry  again,  but  to 
enable  the  court  to  make  such  ancillary  decrees  as  justice  and 
humanity  may  require. 

The  fisbct  must  not  be  overlooked  that  a  second  divorce  in  no  way 
impugns  the  first  In  declaring  the  bonds  of  matrimony  dissolved, 
Uie  second  decree  is  in  harmony  with  and  confirms  the  first.  As 
before  remarked,  the  second  decree  is  important  only  as  enabling 
the  court  to  make  such  ancillary  decrees  concerning  the  property  as 
justice  may  seem  to  require. 

And,  in  this  case,  it  must  be  remembered,  that  the  wife's  libel 
was  first  filed,  and  that  the  defendant's  demurrer  to  the  wife's 
replication  admits  (at  least  for  the  purposes  of  this  case)  that  the 
husband's  divorce  was  obtained  in  her  absence,  and  in  the  absence 
of  her  counsel,  by  his  own  false  and  fraudulent  testimony. 

And  it  may  also  be  added,  that  the  husband's  plea  in  bar  that  the 
bonds  of  matrimony  between  him  and  his  said  wife  had  already 
been  dissolved,  was  not  pleaded  in  proper  form;  and  that  his 
demurrer  to  the  wife's  replication  requires  the  court  to  decide  against 
him,  upon  the  well-settled  rule  of  pleading,  that,  when  the  pleadings 
end  in  a  demurrer,  the  court  must  decide  against  the  party  who 
committed  the  first  error.  Calais  v.  Bradford,  51  Me.  414;  Sheiden 
V.  Catty  55  id.  159.  The  ground  of  defense  set  up  in  the  defendant's 
plea  in  bar  was  a  matter  that  occurred  while  the  wife's  suit  was 
pending,  and  could,  therefore,  be  taken  advantage  of  only  by  plea 
puis  darrein  continuance;  and  by  the  wellnsettled  rules  of  plead- 
ing, such  a  plea  must  not  be  pleaded  in  bar  generally,  as  was  done 
in  this  case,  but  to  the  ftirther  maintenance  of  the  suit  Howell  v. 
Hayden,  40  id.  582,  and  cases  there  cited.  The  defendant's  plea 
was,  therefore,  clearly  bad  in  form,  and  would  authorize  the  court 
to  decide  the  case  agamst  him  upon  that  point  alone.  But,  in  a 
case  of  this  importance,  the  court  felt  reluctant  to  base  their  decis- 
ion on  a  mere  matter  of  form  in  the  pleadings,  and  have,  therefore, 
carefully  considered  the  case  on  its  merits. 

Our  conclusion  is,  that  the  mere  fact  that  the  husband  has  already 
obtained  a  divorce  is  no  bar  to  the  court's  granting  a  like  divorce 
to  the  wife,  the  object  being  to  enable  the  court  to  make  an  ancillary 
decree,  securing  to  the  wife  such  portions  of  the  property  as  in  the 
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ezerdfle  of  a  Bonnd  difloretion  may  be  deemed  leaaonable  and 
proper.  Whether  or  not  this  power  ahonld  be  exeroiBed  in  a  giyen 
oaae  is  for  the  judge  to  detennine  at  niri  priua,  upon  the  endenoe 
then  before  him. 

BxcepNom  amnruUL 

Apflbiov,  0.  J^   OumMB,  Kxnv  Babbowb»  DAVfOBiH  and 
Takjit,  J J^  conoiumd. 
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policy. 

A  poUcj  of  Are  Uumnuice  required  that  the  Btatement  of  Iobs,  if  anj,  ahoold 
be  rigned  and  Bwom  to  hj  the  assared ;  but,  a  Iobs  having  oooaned,  the 
statement  was  presented  "  rigned  and  sworn  to  "  by  the  <tffent  of  the  assured, 
who  had  the  entire  control  and  management  of  the  insured  property  and 
who  obtained  the  policy.    Seld,  that  the  statement  was  sufficient. 

The  policy  also  proidded  that  when  a  premium  note  was  taken  for  a  cash  pi^ 
mium,  any  default  in  its  payment  should  operate  to  suspend  the  company's  lia. 
bility  until  it  should  be  paid.  The  assured  gave  such  a  note  and,  immediately 
after  it  was  due,  having  another  policy  which  he  desired  canceled  and  the 
unearned  premium  thereon  applied  to  this  note,  and  not  knowing  how  much 
would  be  due  the  company,  he  proposed  by  letter  to  pay,  asking  for  a  state- 
ment of  the  amount,  whereupon  the  company  at  once  applied  upon  the  note 
the  amount  in  their  hands  and  directed  him,  by  letter,  to  remit  the  balance, 
which  he  did  by  first  mail ;  but  a  loss  occuned  before  the  remittance  was 
mailed.*   Bdd,  that  the  forfeiture  was  waived. 

The  application  for  the  policy  contained  the  question,  "  for  what  purpose 
the  building  was  used,"  and  the  answer  was  "  tobacco-pressing ;  no  mana- 
fMturing."  But  the  evidence  showed  that  in  a  shed  attached  to  the  main 
building  tobacco  hogsheads  were  manufactured.  ITM,  that  the  question, 
"  whether  the  preparation  of  hogsheads  was  such  an  incident  of  the  buslneta 
as  to  be  included  in  it"  was  for  the  jury. 
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Action  on  a  policy  of  fire  insnrance  by  Thomaa  B.  Sinui  againat 
State  Inauranoe  Ga  of  Hannibal.  The  &ct8  appear  in  the  opinion* 
The  appeal  waa  by  defendants. 

Aiper  dk  Pollard,  A.  W.  La$nb,  and  Lahnnan  dk  Brawn,  for  i^ 
pellant: 

1.  Ab  to  the  statement,  cited  Mann  y.  Harvrnf,  8  Exch.  819; 
NwrUm  ^.TheIL£  8.  M.  Co.,  80ow.645;  Ang. onlna.,  § 226;  JVoo- 
nan  t.  Hartford  Ins.  Co^  21  Mo.  81 ;  2  Pet  25 ;  10  id.  507 ;  Wal- 
Ungford  y.  Horns  Mut.  Ins,  Co,,  30  Mo.  46 ;  3  Kent's  Com.  376,  and 
authorities  cited ;  Leadbettsr  y.  Ins.  Co.,  13  Me.  265 ;  Ang.  on  Ins., 
§§  225,  227 ;  .Mna  Ins.  Co.  y.  TyUr,  16  Wend.  385 ;  Chouquetie  t. 
Barada,  28  Mo.  491 ;  Farrer  y.  David,  33  id.  482. 

2.  As  to  the  waiyer.  See  St.  Louis  Ins.  Co.  y.  Eyle,  11  Mo.  291 ; 
PhiUips  y.  Protective  Ins.  Co.,  14  id.  220 ;  Noonan  y.  Hartford  Ins. 
Co.,  supra;  Newmarhs  y.  London  Ins.  Co.,  30  Mo.  160;  O^Jfeil  y. 
Buffalo  Ins.  Co.,  2  Oomst  122 ;  Roumage  y.  Ins.  Co.,  1  Green  (N.  J.), 
110 ;  St.  Louis  Ins.  Co.  y.  Kyle,  supra  ;  Ellis  on  Ins.  14 ;  3  Kent's 
Com.  3769  and  authorities  cited;  Dawes  y.  N.  R.  Ins.  Co.,  7  Oow. 
462 ;  Bumstead  y.  Dividend  Mut.  Ins.  Co.,  12  K.  Y.  81 ;  Roumage 
y.  Ins.  Co.,  supra. 

3.  As  to  the  warranty.  Ang.  on  Ins.,  §  147,  and  note  2 ;  id.,  §g 
159, 162 ;  id^  §  169,  note  8 ;  Leohner  y.  Home  Ins.  Co.,  17  Mo.  255 ; 
Jennings  y.  Chenango  Ins.  Co.,  2  Denio,  75 ;  Deitst  y.  St.  Louis  Mut. 
Ins.  Co.,  38  Mo.  85 ;  Hutchinson  y.  The  Western  Ins.  Co.,  21  id.  97 ; 
Woolmer  y.  MitUman,  3  Burr.  1419 ;  Tesson  y.  Atlantic  Ins.  Co.,  40 
Mo.  33 ;  Keen  y.  8t.  Louis  Ins.  Co.,  40  id.  19 ;  Chase  y.  Hamilton 
Ins.  Co.,  20  N.  Y.  885;  8  Abb.  Dig.  416;  Wood  y.  Hartford  Ins.  Co., 
18  Oonn.  523. 

O.  W.  Shields,  Oreen  dt  Porter,  and  WiUon,  for  respondent 

BiiiBB,  J.  The  plaintiff  recoyered  judgment  in  the  Hannibal  com- 
mon pleas  upon  a  policy  of  insurance,  which  was  aflirmed  in  the 
district  court  The  case  seems  to  haye  been  sharply  contested,  and 
in  exceptions  to  eyidence  and  in  the  multitude  of  instructions  to 
the  jury  giyen  and  refused,  the  points  are  deyeloped  upon  which 
the  defendant's  counsel  seek  to  reyerse  the  judgment 

The  assured  were  required  by  the  policy  to  giye  notice  of  the 
loss  forthwith,  and  within  three  days  to  send  to  the  ofiice  of  the 


OOTOBEB  TEBM,  1870.  313 

Sinifl  T.  State  Insurance  Company  of  TTannih^i 

oompany  a  pajticiilar  aooonnt  of  the  loss,  signed  and  sworn  to  by 
the  assured.  Notice  was  at  once  given,  and  an  agent  of  the  oom- 
pany appeared  upon  the  gronnd,  produced  the  usual  blank  for 
making  Ihe  proofs,  and  giving  the  '*  particular  account^  of  the  loss, 
which  was  fille!i  up  under  his  directions,  and  sworn  to  by  E.  W. 
Sims,  as  agent  for  the  insured.  This,  it  was  claimed,  was  not  a 
compliance  with  this  requirement  of  the  policy,  but  the  court  held 
otherwise. 

There  is  no  doubt  that,  under  policies  with  such  a  requirement, 
it  is  the  duty  of  the  assured  to  furnish  a  sworn  certificate  of  loss; 
and  the  performance  of  such  duty  is  a  condition  precedent  to  a 
recovery.  Ang.  onlns.,  §§  225, 226 ;  Col.  Ins.  Co.  v.  Lawrence,  10  Pet 
507;  Noonan  v.  Hartford  Ins.  Co.,  21  Mo.  81.  The  special  objec- 
tion to  the  certificate,  as  furnished,  arises  from  the  finct  that  it  was 
sworn  to  by  his  agent,  and  not  by  the  assured  himself.  Under 
ordinary  circumstances  I  should  deem  this  a  &tal  objection ;  for  it 
may  with  propriety  be  said  that  the  owner  is  supposed  to  know  not 
only  his  own  loss,  but  also  any  secret  reason  why  he  should  not  be 
paid.  The  company  contracted  that  he  should  take  the  responsi- 
bility of  the  oath,  and  if  he  was  the  one  with  whom  they  had  per- 
floniJly  dealt,  who  had  knowledge  of  the  matter,  he  would  be  bound 
to  assume  such  responsibility.  But  to  insist  on  it  in  this  case 
wonld  involve  a  defeat  of  the  policy  altogether.  The  insured  was  a 
resident  of  St.  Louis,  and  the  property  was  in  OarroU  county,  under 
the  exclusive  management  and  control  of  the  agent.  The  policy 
was  obtained  by  the  agent,  the  application  was  made  and  signed  by 
him,  the  premium  note  was  executed  by  him ;  he  had  other  policies 
in  the  same  company,  obtained  also  as  agent ;  in  his  whole  cor- 
respondence with  the  company  at  their  home  office,  and  in  his 
interviews  with  their  agents,  he  acted  as  agent  for  the  insured,  and 
it  does  not  appear  that  the  latter  was  known  to  the  officers  of  the 
oompany,  or  knew  any  thing  about  the  policies,  or  whether  he  had 
any.  Under  these  circumstances,  if  the  proof  is  not  to  be  made 
by  this  agent  it  cannot  be  made  at  all ;  and  the  position  assumed 
by  counsel  places  the  officers  of  the  company  in  the  attitude  of 
issuing  policies  and  receiving  premiums,  laiowing,  from  the  nature 
of  the  case,  that  no  legal  proof  could  be  made  of  the  losses  if  they 
should  occur.  We  will  not  place  them  in  that  position,  but,  on  the 
other  hand,  hold  that  proof  and  certificate  made  by  the  man  with 
wbs>m  they  had  all  their  dealings,  who  was  in  sole  possession  of  the 
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property  insiired,  and  who  alone  knew  the  fincts  ^eoeasaiy  to  be 
embodied  in  the  paper — who,  in  fact,  was,  as  it  were,  inaored  aa 
agent — ia  a  complianoe  with  thia  requirement  of  the  policy; 
Ayrea  t.  Hartford  Ins.  Co.,  17  Iowa»  176.  If  we  thought  otherwiae^ 
we  ooold  not  hold  the  policy  forfeited  for  that  defect,  for  the  reaaon 
that  the  company  received  the  certificate,  made  no  objection  to  it 
upon  that  account  until  the  case  came  on  to  trial,  long  after  the 
thirty  days  had  expired;  and,  when  payment  was  refused,  placed 
the  reftisfj  npon  other  grounds.  St.  Louis  Ins.  Co.  y.  KyUy  11  Mo. 
278;  PhiUips  t.  Protective  Ins.  Co.,  14  id.  220;  Ayres  y.  Hartford 
Ins.  Co.,  supra  ;  Taylor  y.  Merchants  Fire  Ins.  Co.,  9  How.  (IT.  S.) 
800. 

Another  defense  is  founded  upon  an  alleged  de&ult  on  the  part 
of  the  insured  in  paying  his  premium  note.  The  policy  expressly 
provided  that  when  such  note  had  been  taken  for  a  cash  premium, 
any  default  in  its  payment  should  operate  to  suspend  the  company's 
liability  upon  the  policy  until  it  should  be  paid.  The  note  was  due 
on  the  first  day  of  April.  The  insured  having  also  a  policy  upon  a 
stock  of  goods  that  had  some  months  to  run,  and  having  sold  the 
goods  on  the  6th  of  April,  wrote  to  the  secretary,  requesting  that 
the  policy  be  canceled,  and  asking  for  an  allowance  for  the  time  the 
insurance  was  to  run.  He  then  adds:  *^  Am  I  indebted  for  insur* 
ance  on  tobacco  ?  I  cannot  find  the  policy,  though  I  am  sure  there 
is  something  due.  Please  send  statement,  as  I  wish  to  settle  it.'' 
This  was  answered  by  the  secretary  under  date  of  the  13th,  as  fol- 
lows :  ^^  Your  favor  of  the  6th  is  at  hand  this  a.  m.  We  cancel  your 
policies  of  insurance  on  merchandise  and  return  unearned  premium, 
which  is  $21.30.  We  find  a  note  against  you  of  $32.50  principal, 
and  $1.21  interest  Total,  $33.70,  less  the  amount  of  unearned 
premium  due  you,  leaving  a  t)alance  due  us  of  $12.45,  which  you  can 
remit  with  the  inclosed  receipt  for  unearned  premium.  By  return 
of  mail  you  will  also  send  us  policy  for  cancellation.  Hoping  all 
will  be  satisfactory,  we  are,"  etc.  On  the  first  mail  after  receiving 
this  letter,  Sims  replied,  inclosing  the  receipt,  the  $12.45,  the  policy 
on  the  merchandise,  and  asking  the  secretary  to  remit  the  note  paid* 
But  in  the  meantime  —  to  wit,  on  the  night  of  the  13th  —  the 
tobacco  had  been  burned,  of  which  the  company  was  at  once  noti- 
fied. Afterward  the  $12.45  and  the  money  due  for  the  unearned 
premium  was  tendered  back,  and  on  hearing  of  the  fire,  the  secre- 
tary had  notified  the  plaintiff  not  to  send  the  $12.45.    Supposing 
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the  existence  of  these  fiaotSy  the  court  instraoted  the  jniy  to  find  the 
iaene  made  in  regard  to  the  payment  of  this  premimn  note  in  &Tor 
of  the  plaintiff;  and  in  this  we  think  it  committed  no  error.  Thit 
is  &  case  of  forfeiture  for  a  want  of  promptness  in  paying  the  pie- 
minm  note ;  and,  if  the  law  does  not  forbid,  it  certainly  will  not 
£ayor,  but  rather  lean  against,  such  forfeiture.  It  is  hardly  neces- 
sary, however,  to  invoke  the  aid  of  this  familiar  maxim,  inasmuch 
as  the  payment  of  the  note  was  actually  provided  for  before  the  fire. 

Whether  we  consider  the  letter  by  the  insured  on  the  6th  as  a 
proposition  whose  acceptance  on  the  13th,  with  the  application  of 
the  unearned  premium,  operated  as  an  adjustment,  or  the  proposi- 
tion by  the  insurance  company  on  the  13th,  which  was  afterward 
accepted  by  the  insured,  in  either  case  the  note  was  provided  for 
before  the  loss,  and  the  vitality  of  the  policy  restored.  If  we  were 
to  suppose  that  a  forfeiture  had  occurred  by  the  non-payment  of  the 
note,  it  is  clear  that  if  the  company  agreed  to  accept  its  payment  in 
a  particular  way,  and  the  proposition  was  at  once  and  uncondition- 
ally  accepted  and  complied  with,  the  forfeiture  was  waived.  Na 
case  has  arisen  where  a  forfeiture  has  been  enforced  under  circum- 
stances like  the  present.  On  the  third  day  after  the  maturity  of  the 
note,  the  maker,  not  knowing  how  much  would  be  actually  d  le  the 
company,  proposes  to  pay,  asking  for  a  statement  of  the  amount. 
The  company  at  once  applies  upon  the  note  "the  amount  in  their 
hands,  and  directs  him  to  remit  the  balance,  which  he  does  by  the  first 
mail  The  waiver  of  the  forfeiture  was  complete  when  they  accep- 
ted his  proposal  to  pay,  etc.,  which  was  before  the  fire. 

It  appears  that  the  policy  covered  certain  fixtures  in  the  building 
belonging  at  the  time  to  the  insured,  but  which  had  been  trans- 
ferred to  the  owner  of  the  realty,  and,  in  making  his  proof,  the 
plaintiff  embraced  these  fixtures  as  well  as  the  other  property. 
Counsel  for  defendant  claimed  at  the  trial  that  if  the  oath  was  will- 
fully false,  with  the  design  of  receiving  more  than  he  was  entitled 
to,  it  was  a  firaud  upon  the  company,  which  forfeited  the  plaintiff's 
right  to  recover  any  thing ;  and  the  court,  in  an  instruction  submit- 
ted by  them,  sustained  their  view.  If  this  conduct  of  plaintiff,  as 
matter  of  law,  was  not  susceptible  of  an  innocent  explanation,  then, 
perhaps,  we  might  disregard  the  finding  of  the  jury  upon  it;  but  we 
cannot  so  hold,  and,  having  found  that  there  was  no  fraud  m  faot^ 
their  finding  cannot  be  disturbed. 

There  is  one  point,  however,  raised  by  the  record,  less  technical 
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than  those  we  hare  considered.  The  insurance  was  npon  plaintiff's 
tobacco,  in  a  certain  building  in  DeWitt,  Carroll  county.  In  the 
application  for  the  insurance,  and  in  answer  to  the  question  ''for 
what  purpose  the  building  was  used,''  the  plaintiff  replied,  "  tobacco* 
pressing;  no  manufiicturing.''  The  eyidence  shows  that  in  a  shed 
—  an  addition  to  the  main  building — the  tobacco  hogsheads  were 
manufiu^tured.  This,  it  is  claimed,  was  a  concealment  of  the  uses 
to  which  the  building  was  put,  was  a  breach  of  the  warranty,  and 
Titiated  the  policy.  The  plaintiff  sought  to  prove  that  the  business 
of  making  the  hogsheads  in  which  the  tobacco  was  packed  was  inci- 
dent to  and  appertained  to  the  business  of  pressing,  and  by  general 
custom  was  included,  and  understood  to  be  included,  in  the  term 
**  tobacco-pressing,''  without  being  specially  mentioned.  If  such 
were  the  fact,  there  was  no  false  warranty,  and  it  was  no  more  neces- 
sary for  the  plaintiff  to  state  that  branch  of  the  business  than  any 
other.  The  officers  of  the  company,  in  issuing  the  policy,  shoi^ld  be 
supposed  to  know  all  the  incidents  of  the  business  of  the  insured, 
and  if  there  was  any  branch  of  it  considered  extra-hazardous,  and 
which  they  were  unwilling  to  cover  by  their  contract,  it  should  have 
been  specially  provided  against  The  law  upon  this  subject  has 
been  recently  considered  by  us  in  Archer  v.  Th$  Merchants  and 
Manufadurerff  Ins.  Oo,,  43  Mo.  434,  and  it  is  quite  unnecessary  to 
review  the  general  doctrine.  Whether  the  preparation  of  the  hogs- 
heads was  such  an  incident  to  the  business  as  to  be  included  in  it» 
was  a  question  of  fact,  and  we  have  only  to  see  if  the  subject 
was  &irly  presented  to  the  jury. 

The  jury  were  instructed  that  the  application  was  a  warranty  as 
to  the  condition  and  occupancy  of  the  premises,  that,  if  false,  would 
make  void  the  policy,  and  that  the  words  quoted  were  an  undertak- 
ing that  there  should  be  no  manufiu^turing  in  the  premises.  But 
they  were  also  further  instructed  in  these  words:  ''Ko.  7.  The 
jury  will  find  for  the  plaintiff  on  the  fourth  ground  of  defense  set 
up  in  defendant's  answer,  if  they  find  that  the  business  of  tobacco- 
pressing  only  was  carried  on  in  the  building  in  which  the  insured 
property  was  contained,  and  that  the  only  coopering  done  therein 
was  that  connected  with,  appertaining  to,  and  incident  to  the  busi- 
ness of  tobacco-pressing,  although  the  jury  may  believe  that  said 
use  for  setting  up  of  hogdieads  was  an  increase  of  the  risk." 

Does  this  instruction  present  the  question  to  the  jury  fiurly  f  It 
seems  to  me  not.    It  fiuls  to  present  to  their  mind  the  true  issue. 
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Firsts  for  obscurity ;  the  construction  they  might  put  upon  it  is,  that 
the  court  supposes  that  there  is  a  class  of  coopering  incident  to  the 
business,  and  they  are  to  inquire  whether  the  coopering  complained 
of  belongs  to  that  class.  The  court  seems  to  take  for  granted  the 
main  question  in  dispute.  The  sentence  is  obscure,  and  may  bear 
another  interpretation,  but  it  is  so  drawn  that  the  jury,  especially  if 
inclined  against  the  defendant,  might  yery  easily  interpret  it  as 
assuming  the  chief  proposition.  Second,  it  does  not  giye  the  jury 
to  understand  what  fSacts  they  are  to  find  in  order  to  make  any 
coopering  incident  to  plaintiff's  business. 

The  inquiry  should  be,  whether  it  is  so  generally  customary  for 
those  engaged  in  the  business  of  tobacco-pressing  to  prepare  their 
own  hogsheads,  and  in  the  building  where  the  business  is  conducted, 
that  such  preparation  can  properly  be  called  an  incident  to  the 
business.  The  existence  of  such  a  custom  is  an  affirmative  proposi- 
tion, and  must  be  affirmatively  found.  To  illustrate :  coopering  is 
necessary  for  the  manufacture  of  flour,  whisky^  powder,  etc,  and,  in 
a  loose  sense,  is  incident  to  the  business.  So  box-making  is,  in  !he 
same  sense^  incident  to  various  kinds  of  manufacturing;  but  the 
making  of  flour  or  whisky  barrels,  or  powder  kegs,  or  boxes,  cannot 
be  said  to  be  so  incident  to  the  manufacture  of  flour,  whisky, 
pcivder,  or  the  articles  to  be  packed  in  the  boxes,  as  to  be 
included  in  the  general  term  applicable  to  such  manufacture,  unless 
by  a  general  custom  they  are  prepared  in  connection  with  and  as  a 
part  of  the  business.  If  it  be  the  custom  among  country  millers  to 
make  their  own  flour  barrels  in  the  mill,  then  the  term  ^*  flour  mill  ** 
or  ^' flour-making"  may  be  properly  held  to  include  the  necessary 
coopering;  but  the  existence  of  such  custom  should  be  dearly 
and  distinctly  put  to  the  jury,  and  in  no  equivocal  or  ambiguous 
terms. 

The  other  judges  eoncurringt  the  judgment  toitt  be  reversed  and 
ihe  eauee  remanded* 
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Obamsmba,  plaintiff  in  enor,  t.  Bubix. 

(IV  Mow  981) 

£Miil«  qf  UmiUaHan»'^4ig0t  to  mmprcmim» 

JMmdaxA  wrote  a  letter  to  plAintUr  stating  that  he  had  a  certain  enm  of 
money  and  piopooed  giving  it  to  hie  creditom  for  equal  dletrfbation,  pro- 
Tided  they  would  release  him  from  all  obligations ;  and  that  he  extended 
the  proposition  to  plaintiff  for  his  decision.  The  offer  was  not  accepted. 
HM,  that  the  letter  did  not  oonstitate  each  an  acknowledgment  or  promise 
as  wonld  romove  the  bar  of  the  statute  of  limitations. 

Aonov  on  aooonnt  by  Ohaniber%  samying  partner,  against 
Bubey. 


T.  J.  C.  Fogg,  for  plaintiff  in  error,  dted  Cbwan  t.  Magaurany 
WalL  0.  0.  66 ;  Arnold  t.  Dexter,  4  Mass.  122 ;  Bank  of  Alexandria 
T.  Clarke,  %  Gr.  0.  0.  464;  Khodee  t.  Hadfidd,  id.  566 ;  Beynoldsy. 
Oalveri,  3  id.  211;  Teung  ▼.  WetuUy  id.  359;  Archer  y.  Poor, 
5  id.  542 ;  WetM  t.  Buseard,  11  Wheat  309 ;  Thompeon  t.  Peiers, 
12  id.  565;  BM  t.  Morrieon,  1  Pet  351;  KampshdU  v.  Ooodr 
man,  6  McL.  189;  Davie  t.  Van  Zandt,  2  Gr.  0.  G.  208 ;  Danforth 
▼.  Culver,  11  Johns.  146;  Johneon,  AdnCr,  v.  Beardelee,  15  id 
8 ;  Martin  t.  Williame,  Eoir,  17  id.  330 ;  Carrie  Adtiir  t.  EwrJr 
iurfe  Adm'r,  41  Mo.  264. 

Henderson  it  Dyer,  for  defendant  in  error,  cited  2  Pick.  368 ;  15 
Johns.  611 ;  8  Cranch,  72 ;  1  Serg.  &  B.  176;  id.  128;  11  Whart 
809;  Hardin  (Ey.)  301 ;   2  Bibb.  284;   3  id.  269;   40  Mo.  268.0) 

The  plaintiff  brought  his  action  in  the  Louisiana  court  of  com- 
mon pleas,  on  the  21st  day  of  April,  1869,  on  account  of  goods  sold 
to  the  defendant  in  April,  1856.  The  defense  was  the  statute  of 
limitations.  Replication,  a  new  promise  by  which  the  case  was 
taken  out  of  the  statute,  etc.;  upon  issue  joined,  judgment  wa£ 
given  for  the  defendant 

The  writing  by  which  the  bar  of  the  statute  was  sought  to  be 
ayoided  was  a  letter  written  by  the  defendant  to  the  plaintiff,  dated 
March  3, 1866,  in  which  he  says :  ''  By  dint  of  hard  labor  for  the 
last  few  years,  I  hare  saved,  besides  supporting  my  family,  11,000, 
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and  I  propose  giring  it  all  up  to  my  crecUtors — that  is,  the  oredi^ 
tors  of  Lea  &  Bubey — to  be  equally  distributed  between  them,  pro- 
vided they  will  enth^Iy  release  me  from  further  obligations.  I  have 
just  heard  from  all  the  creditors  except  yourselyes^  and  all  have  agreed 
to  the  proposition ;  and  now  I  extend  it  to  you  for  your  decision, 
hoping  you  will  answer  immediately.  Most  of  the  creditors  have 
judgments.  If  the  proposition  is  agreed  to  by  all  parties,  I  will 
surrender  it  all ;  otherwise  it  would  be  useless.^' 

WAONEBy  J.  (after  stating  the  facts.)  The  question  is,  whether 
this  is  sufficient,  under  a  just  and  proper  construction  of 
the  statute,  to  remoye  the  bar.  In  the  case  of  Oarr^a  Adm*r 
T.  HurTburfs  AdnCr^  41  Mo.  264,  it  was  said  that  to  take  a 
case  out  of  the  statute  of  limitations  there  should  be  either  an 
express  promise  to  pay  or  an  acknowledgment  of  an  actual  sub* 
sisting  debt  on  which  the  law  would  imply  a  promise.  But  if 
the  acknowledgment  was  accompanied  with  conditions  or  circum- 
stances which  repelled  or  rebutted  the  presumption  of  a  promise  or 
intention  to  pay,  or  if  the  expressions  used  were  vague,  equivocal 
or  ambiguous,  leading  to  no  certain  or  determinate  conclusion,  they 
would  not  satisfy  the  requirements  of  the  statute.  It  is  not  neces- 
sary, however,  that  the  promise  should  be  express;  it  may  be  raised 
by  implication  of  law,  from  the  acknowledgment  of  the  party. 
But  such  acknowledgment  should  contain  an  unqualifled  and 
direct  admission  of  a  present  and  subsisting  debt  on  which  the 
party  is  liable  and  willing  to  pay. 

Where  the  maker  of  a  note  agreed  with  the  holder  to  pay  him  a 
certain  proportion  of  the  amount  due,  in  full  discharge  of  the  note, 
and  afterward  made  and  signed  a  note  for  the  amount  so  promised, 
and  offered  it  to  the  holder  in  payment  of  the  first  note,  and  the 
holder  refused  to  receive  it,  it  was  held  that  that  was  not  such  an 
acknowledgment  or  new  promise  as  would  take  the  first  note  out 
of  the  statute.    Smith  v.  Ea^tmany  3  Gush.  355. 

In  the  case  at  bar,  the  defendant  wrote  to  the  plaintiff  that  he 
had  a  certain  sum  of  money;  and  proposed  giving  it  all  up  to  his 
creditors  for  equal  distribution,  provided  they  would  entirely  release 
him  from  all  obligations ;  and  he  extended  that  proposition  to  the 
plaintiff  for  his  decision.  This  was  certainly  not  an  acknowledg- 
ment of  a  subsisting  debt,  coupled  with  an  admission  that  the  party 
was  liable  and  willing  to  pay.    Instead  of  an  admission,  it  was  an 
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oifer  of  compromise  and  a  promise  to  pay  part  for  the  whole.  And 
as  the  oifer  of  compromise  was  not  accepted^  the  liability  did  not 
acome.  I  cannot  see  that  there  is  any  color  for  saying  that  the 
writing  constituted  such  an  acknowledgment  or  promise  as  remored 
the  bar  of  the  statnte. 

Judgment  qffirmed.    The  other  judges  oonour. 


Bbowk  et  oL,  to  JiBd  gI  Olabdy,  t.  Bbowk  et  oL,  appellaat& 

(47  Mo.  no.) 
SMiOe  efj^raudi — verbal  agreement  to  pay  a/nother^i  debt. 

The  wife  of  B.  a^freed  with  defendants  to  release  her  right  of  dower  in  lands 
which  B.  wished  to  oonvej  to  their  nse  by  a  tmst  deed;  the  considera- 
tion of  the  release  being  a  verbal  promise  hj  defendants  that  they  would 
pay  a  debt  of  B.  to  C.  B.  and  wife  execated  the  trost  deed,  bat  defend- 
ants refused  to  pay  the  C.  debt.  MM,  that  the  verbal  agreement  of  defend- 
ants was  not  within  the  statute  of  frauds. 

AcTiOK  by  Laura  S.  Brown  and  husband  to  the  use  of  William 
Olardy  against  Charles  L.  Brown  et  al,  to  compel  the  performance 
of  a  verbal  agreement.  The  defendants  were  creditors  of  the  hus- 
band of  Laura  S.  Brown,  and,  being  in  failing  circumstances,  he 
proposed  to  execute  to  their  use  a  trust  deed  of  yaluable  real  estate 
belonging  to  him.  Mrs.  Brown  declined  to  release  her  dower,  and 
claims  to  have  consented  to  do  so  only  upon  the  agreement  by  defend- 
ants  to  pay  a  certain  debt  from  her  husband  to  said  Clardy,  which 
had  not  been  otherwise  provided  for.  The  defendants,  having  bid 
in  the  property  at  trustees'  sale,  refuse  to  pay  the  Clardy  debt,  and 
this  suit  is  prosecuted  to  enforce  their  agreement  to  do  so.  The 
defendants  denied  the  agreement,  but  judgment  was  obtained 
against  them  in  the  circuit  court  for  the  amount  of  the  Clardy 
debt,  which  was  affirmed  in  the  district  court 

J7.  C.  Haydeuy  for  appellants,  cited  JacJeson  v.  Bayner,  12  Johns. 
291;  Campbell  v.  TindJsy,  3  Humph.  330;  3  Ohand.  (Wis.)  31;  9 
Vi  136;  15  id.  215;  2  Mete.  423;  15  Pick.  159;  18  id.  369; 
Mundy  y.  Roes^  3  Green  (N.  J.),  466. 
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a  H.  Harding t  for  respondents,  cited  1  Para,  on  Oont  497,  498;  % 
id  805 ;  7  Johns.  468 ;  8  id.  89,  876;  10  id.  412;  88  Mo.  138;  14 
He.  140;  Boberts  on  Frauds. 

Bliss,  J.  (after  stating  the  £aots).  Upon  the  trial  the  defendants 
insisted  that,  as  a  matter  of  law,  the  contract  could  not  be  enforced 
because,  first,  it  was  a  verbal  agreement  to  pay  the  debt  of  another, 
and  within  the  statute  of  frauds;  second,  it  was  a  contract  with  a 
married  woman ;  and  third,  that  it  was  without  consideration,  inas- 
much as  the  trust  deed  in  fayor  of  defendants  was  subject  to  a 
previous  one  signed  by  Mrs.  Brown,  which  they  were  obliged  to 
discharge. 

The  provision  that  no  action  shall  be  brought  to  charge  any  per- 
son upon  a  promise  to  answer  for  the  debt  of  another,  unless  it  is 
made  in  writing,  is  construed  to  apply  to  promises  made  to  the  cred- 
itor, and  hence  it  is  always  held  that  while  the  creditor  cannot  re- 
cover upon  a  collateral  parol  agreement  made  with  him  to  pay  his 
debtor's  obligation,  yet  if  such  agreement  be  not  made  with  the 
creditor  it  can  be  enforced  if  otherwise  good,  though  not  evidenced 
by  any  note  or  memorandum  in  writing.  Howard  v.  CoshoWy  33  Mo. 
118;  Hargreaves  v.  Parsons^  18  M.  &  W.  561 ;  Eastwood  v.  Kenyon, 
11  Ad.  ft  E.  488;  Westfatt  v.  Farsons,  16  Barb.  645;  Barker  v. 
Buckling  2  Denio,  45 ;  Pratt  v.  Humphrey,  22  Oonn.  317 ;  Alger  v. 
ScaviUe,  1  Gray,  891;  Perkins  v.  LUtUfiMy  5  Allen,  370. 

The  authorities  dted  by  defendants'  counsel  go  rather  to  the  con- 
sideration of  such  promise,  and  to  the  inquiry  whether  it  is  an  in- 
dependent or  collateral  agreement  It  is  held  that  a  parol  contract 
with  the  creditor  to  pay  the  debt  of  another  can  in  general  only  be 
enforced  when  the  original  debt  is  canceled,  and  the  third  person  is 
alone  looked  to  for  the  debt  It  then  becomes  an  inde}>endent 
agreement  to  assume  the  debt  It  is  not  a  collateral  promise,  for 
the  original  debt  is  discharged.  It  becomes  the  debt  of  the  promisor 
alone,  and  is  no  longer  the  debt  of  another,  and  hence  it  is  not 
within  the  statute. 

So  also,  we  have  seen,  an  agreement  to  pay  and  discharge  the 
debt,  made  with  the  debtor  or  some  }>erson  interested  for  him,  if 
founded  upon  a  new  and  valid  consideration,  is  an  independent  un- 
dertaking, and  does  not  come  within  the  letter  or  object  of  the 
statute.  It  is  neither  uncommon  nor  is  it  unreasonable  for  a  debtoi 
to  make  provision  by  oontraot  for  the  payment  of  his  obligations 
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and  if  a  purchaser  of  property,  inafcead  of  paying  the  whok  con- 
sideration, should  assume  to  pay  certain  liabilities  of  his  vendor^ 
and  be  able  to  escape  his  obligation  and  retain  the  propeity,  the 
statute  would  be  one  of  frauds  in  a  new  sense.  No  such  construe* 
tion  has  eyer  been  giyen  it,  and  the  courts  of  New  York  go  so  Gtff 
as  to  hold  that,  though  not  a  party  to  this  independent  agreement, 
the  creditor  may  avail  himself  of  it  and  sue  in  his  own  name. 
Baker  y.  Bucklin,  9upra. 

To  the  objection  that  the  promise  was  made  to  Mrs.  Brown,  a 
feme  covert,  and  hence  not  obligatory,  it  is  only  necessary  to  say 
that  she  was  directly  interested  in  the  payment  of  her  husband's 
debts ;  and  whether  she  could  make  a  contract  to  bind  herself  or 
not,  she  certainly  was  competent,  with  her  husband's  consent,  to 
pay  or  provide  for  those  debts  out  of  her  interest  in  his  estate.  The 
argument  from  her  coverture,  if  it  has  any  force,  would  either  make 
void  her  release  of  dower,  leaving  the  pro}>erty  still  liable  to  it, 
which  defendants  do  not  claim,  or  make  the  release  good,  and  hold 
those  who  received  it  discharged  from  its  consideration,  which  is 
against  common  honesty. 

Upon  the  third  proposition  it  cannot  be  said  that  the  release  of 
dower  was  valueless,  unless  the  previous  release  had  been  uncondi* 
tional.  But,  as  that  had  been  given  to  secure  a  debt  which  was  paid 
without  sale,  the  interest  of  Mrs.  Brown  passed  by  the  second  re- 
lease, which  was  the  consideration  of  the  promise  and  sufficient  to 
support  it 

The  aiker  fudges  eencurring,  fhe  judgment  wUl  ie  afirmed. 


BoGiBS,  plaintiif  in  error^  v.  Oabit. 

(4T]Co.ttll) 

Deed-^dMoerjf  ef. 

S.  parchased  the  interest  of  C,  a  judgment  debtor.  In  land.  The  deed  to  G. 
contained  a  false  description,  and  R.  attempted  to  strengthen  ISb  tlUe  by 
procnring  a  new  deed  containing  a  trae  description  from  the  grantor  of  C. 
Tlie  new  deed  was  never  delivered  to  or  accepted  hj  G.  EM,  tbat  R. 
obtained  no  legal  title  by  the  procurement  of  the  new  deed. 

Action  of  ejectment  by  one  who  claims  title  through  a  purchase 
at  sheriff's  sale  upon  execution.    Some  years  since  one  Alexander 
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•old  to  Carey  and  Steyens,  the  ezeoution  defendants,  a  lot  of  land 
claimed  to  be  the  one  in  oontroyerqr^  but,  in  drawing  his  deed, 
described  another  parcel  of  land.  Afterward  judgments  were 
rendered  against  Carey  and  Steyens,  and  the  land,  as  described  in 
the  deed,  was  bid  in  by  one  Bobinson,  who,  by  the  same  description, 
conyeyed  to  defendants.  Burke,  the  attorney  for  the  plaintiff  in 
execution,  was  adyised  of  this  alleged  error  in  description,  caused 
other  executions  to  be  issued  upon  the  same  judgments,  bid  the 
property  in,  receiyed  a  sheriff's  deed  of  the  land  by  (as  he  claims) 
a  correct  description,  and  deeded  the  same  to  the  plaintiff  Shortly 
after  the  last  sale,  in*  order  to  perfect  the  title  of  Carey  and  Steyens 
and  make  the  sale  operatiye,  Burke  obtained  from  Alexander  a 
deed  of  the  land  which  he  alleges  was  intended  to  be  sold,  but  this 
deed  was  neyer  deliyered  to  the  grantees,  and  it  was  in  eyidence 
that  Carey  and  Steyens  had  before  expressly  refused  to  receiye  it. 
The  plaintiff,  to  sustain  his  title,  offered  in  eyidence  the  deed  so 
obtained  by  Burke,  which  was  ruled  out  upon  the  ground  that  it 
was  neyer  deliyered  to  the  grantees.  The  court  thereupon  instructed 
the  jury,  that  the  plaintiff  had  shown  no  title  to  the  premises,  and 
he  took  a  nonsuit,  followed  by  the  usual  motions  which  were  oyer- 
raled,  and  the  district  court  sustained  the  action  of  the  circuit 

Ewing  d  Smith  with  Burhe  d  Howard,  for  plaintiff  in  error. 

Gordon  and  Draffen  di  Muir,  for  defendant  in  error. 

Bliss,  J.  (after  stating  the  facts).  The  plaintiff  complains  of 
this  action  of  the  circuit  court  upon  two  grounds.  First,  he  con- 
tends  that  the  question  of  deliyery  was  one  of  fact,  to  be  left  to  the 
jury ;  and  second,  that  the  court  was  wrong  in  holding  that  there 
was  no  deliyery.  Upon  the  first  point  it  iis  only  necessary  to  say 
that  when  the  fEUsts  are  undisputed  their  legal  effect  is  a  question 
of  law  upon  which  the  court  may  be  required  to  pass,  so  that  the 
second  is  the  only  point  to  be  considered. 

The  plaintiff  does  not  pretend  that  there  was  an  actual  personal 
deliyery,  but  claims  that,  inasmuch  as  the  grantees  had  taken  pos- 
session of  the  land,  and  their  interest  in  it  had  been  sold  upon  exe- 
cution, a  deliyery  to  the  purchaser  should  be  held  to  be  a  construct- 
iyp  deliyery  to  them,  notwithstanding  they  refused  to  receiye  it,  and 
notwithstanding  such  purchaser  was  not  in  possession. 
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I  haye  examined  most  of  the  authorities  within  reach  upon  the 
nibjeot  of  delivery  of  deeds^  and  find  nothing  to  warrant  this  clainL 
A  person  cannot  be  held  to  haye  reoeiyed  a  deed  against  his  own 
consent  He  may^  in  a  proper  case,  be  compelled  to  take  it  by  an 
order  of  court,  but  otherwise  it  must  be  considered  a  voluntary 
act  This  voluntary  act  need  not  be  afi^rmatively  proved,  for,  if  the 
obligee  or  grantee  have  the  instrument  in  possession,  it  is  prima  fads 
evidence  of  delivery.  Oames  v.  Stiles,  14  Pet  322 ;  Ward  v.  Lewis,  4 
Pick.  520;  Cheen  r.  Tamall,  6  Mo.  326,  and  many  other  cases.  In 
Maynard  v.  Maynardy  10  Mass.  456,  and  in  Sampson  v.  Thornton^  3 
Mete.  275,  it  is  held  to  be  no  delivery  if  the  grantor  execute  the  deed 
and  send  it  to  be  recorded  without  the  consent  of  the  grantee.  Sub- 
sequent assent,  however,  makes  the  delivery  good.  Cooper  v.  Jachsony 
4  Wis.  537 ;  Rathbun  v.  RatKbun,  6  Barb.  98 ;  Boody  v.  Davisy  20  N* 
H.  140.  In  Ohio,  however  {Lessee  of  Mitchell  v.  By  an,  3  Ohio  St 
877),  in  a  well-reasoned  opinion,  it  is  held  that  a  deed  of  gift  from  a 
&ther  to  a  child,  sent  to  record  without  the  knowledge  of  the  child, 
was  presumed  to  have  been  delivered,  and  that  that  presumption 
can  only  be  rebutted  by  proof  of  actual  dissent  or  refusal  to  receive 
it  See,  also.  Tibials  et  al  v.  Jacobs  et  al.y  31  Conn.  428.  In  Hvlick 
V.  ScoviUy  4  Gilm.  159,  the  authorities  pertaining  to  the  delivery  of 
deeds  are  elaborately  reviewed;  and  though  two  of  the  judges  dis- 
sent from  the  opinion  of  the  court,  yet  all  agree  that  there  can  be 
no  delivery  without  the  express  or  presumed  consent  of  the  grantee 
or  party  in  interest 

It  was  once  held  that  a  disclaimer  by  deed  was  necessary,  or  a 
delivery  would  be  presumed ;  but  the  annotators  to  Coke,  in  a  note 
to  Butler  and  Baker's  casSy  3  Coke,  26,  by  say:  '^  Accordmg  to  the 
modem  decisions,  though  the  law  presumes  that  a  party  to  whom  a 
devise  or  other  conveyance  is  made  will  assent  until  the  contrary  be 
proved,  yet  there  must  be  the  assent  of  the  party  before  any  interest 
in  the  pro}>erty  can  pass  to  himu  Bonifani  v.  Oreenfieldy  2  Leon.  60 
Oro.  Eliz.  80 ;  Thomson  v.  Leachy  1  Ventr.  198 ;  Totonson  v.  Tickell 
8  B.  ft  A.ld.  31.  And  therefore  it  appears  to  be  the  better  opinion 
that  the  disclaimer  need  not  be  either  by  matter  of  record  or  by  deed." 
8  B.  ft  Aid.  38,  39. 

A  delivery  is  sometimes  presumed  when  there  has  been  no  sbange 
in  the  possession  of  the  instrument,  as  when  a  purchase  has  ^e^n 
consummated  by  the  payment  of  the  purchase-money;  and  by  the 
formal  execution  and  attestation  of  the  deed  in  the  presence  of  rhe 
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pnrchABer,  and  nothing  farther  remainB  to  be  done.  In  such  case 
the  deed  shall  be  presumed  to  hare  been  deliyered,  unless  a  contrary 
intention  appears,  notwithstanding  it  may  be  left  in  the  hands  of 
She  grantor.  Ferrar  v.  Bridges,  5  Qnmph.  411.  And  see  Orawfori 
y.  BertAolf,  1  Saxton  (N.  J.),  467, 468,  and  Mills  v.  Oore,  20  Pick.  28, 
where  the  manifest  intent  rebuts  the  presumption  of  delivery.  So, 
delirery  to  a  stranger,  with  proper  declaration  of  intention,  will 
operate  though  the  grantee  at  the  time  had  no  knowledge  of  it  (1 
Shep.  Touch.  57 ;  12  Johns.  421) ;  but  it  is  not  claimed  that  the 
deed  will  take  effect  if  the  grantee  repudiate  it 

The  cases  that  seem  to  be  most  like  the  one  at  bar  are  where  the 
deliyeiy  is  made  to  a  person  interested  in  the  grant,  as  agent,  guar- 
dian, or  cestui  que  trust  Verplank  y.  Sterry,  12  Johns.  536 ;  Mor- 
rison y.  Kelly,  22  IlL  610 ;  2  Gilm.  557.  In  such  cases  the  delivery 
would  seem  to  be  made  to  the  proper  person,  for  one  who  has  the 
oare  and  custody  of  an  infant,  or  is  an  agent,  or  is  otherwise  acting 
on  behalf  of  a  grantee,  is  presumed  to  be  authorized  to  act  for  him, 
and  the  beneficiary  of  a  trust  deed  has  certainly  a  greater  interest  in 
it  than  a  mere  trustee. 

But  Burke  holds  no  such  relation  to  the  grantee  of  the  deed  in 
question  as  to  bring  him  within  the  8Coi>e  of  those  cases.  There  was 
no  contract,  no  privity,  no  legal  relation,  no  inurement  even  between 
them.  He  was  simply  the  purchaser  in  invitum  of  the  parties'  inter- 
est in  the  land,  and  no  subsequently-acquired  interest  could  inure 
to  him.  It  might  be  a  question  whether  a  holder  of  lands,  by  a 
chain  of  conveyances  granting  ^'an  indefeasible  estate  in  fee  sim- 
ple," so  that  an  after-acquired  title  in  any  of  the  grantors  would 
inure  to  him,  might  correct  a  mistake  in  one  of  them  by  procuring 
a  delivery  of  a  correct  deed  to  himself  instead  of  the  grantee  of  the 
deed;  or  whether,  if  the  grantee  refuse  to  receive  it,  he  would  not 
be  bound  to  judicially  establish  the  mistake  and  obtain  an  order  for 
its  correction.  But  the  relation  of  Burke  differs  so  much  from  that 
of  such  supposed  holder  that  we  are  not  called  upon  to  consider  the 
question. 

Kor  are  we  now  called  upon  to  consider  whether  Oarey  and  Ste- 
VI  .ns  had  such  an  interest  in  the  land  as  could  be  sold  upon  execu- 
tion. We  have  always  held  the  interests  of  purchasers  by  contracts, 
especially  when  such  contracts  had  been  paid  in  full,  to  be  so  vendi- 
ble. Brant  v.  RoMnsan,  16  Mo.  149 ;  Anthony  v.  Rogers,  17  id.  394 ; 
Lumley  v.  Roitnson,  26  id.  364.    And  we  have  also  held  that  when 
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fraadiilent  debtors  procure  oonreyanoe  of  land  to  others,  or  themsdyet 
make  snch  conTeyanoe,  there  is  a  resalting  trust  in  them  for  the  nas 
of  their  oreditorsy  which  can  be  sold  upon  execution.  Bankin  t.  Har» 
per,  23  Mo.  579;  Herringtan  t.  Herringionf  27  id.  560;  Dunniea 
r.  Cojfy  24  id.  167;  Sddy  t.  Baldwin,  23  id.  588;  Feyton  y.  Jtc^s, 
41  id.  257.  But  in  the  Tarious  other  cases  that  hare  arisen,  the 
court  has  held  the  sale  of  the  equity  under  consideration  to  haya  been 
inyaMd.       * 

The  question  of  delivery  spoken  of  is  the  only  one  necessarily  in 
yolved  in  the  record.  A  stranger,  for  a  nominal  consideration,  pur 
chases  a  debtor's  interest  in  property,  which  the  latter  disclaims  by 
refusing  the  new  deed.  It  is  not  necessary  to  say  whether  or  not  he 
purchased  an  equity  that  can  be  enforced  upon  proper  proceedings ; 
but  we  haye  no  hesitation  in  holding  that  by  such  purchase  he  did 
not  put  lymself  in  a  position  to  obtain  a  legal  titie  to  the  land  by 
accepting  a  deed  on  behalf  o(  and  at  the  same  time  against  the  wifl 
ol^  the  grantee. 

Th$  afkerjudgei  concurring,  ike  judgment  wiU  Ic  mfirmcd^ 


LmoKB  y.  Booth,  appdlani 

(SrMowSBB.) 

▲  iMior  or  eommlflflloa  morehantsUndB  in afiduoiary  relatUm  tohliprinalpalf 
In  iwpeet  to  the  piooeedB  of  aalea  of  oommiflflloii  goods*  within  the  w>^^«i«g 
4Rf  section  88  of  United  States  bankrupt  act  of  1867. 

AonON  by  Lemcke  against  Booth,  as  fEUstor  or  commission  mer- 
chanty  to  recoyer  for  an  indebtedness  arising  from  the  sale  of  goods 
consigned  to  defendant  The  defense  was  a  discharge  in  bankruptcy 
under  the  United  States  law.  Judgment  for  plaintifEl  Defendant 
appealed. 

Lachlandy  Martin  d  Laehland,  for  appellant,  argued  that  tli< 
fiduciary  relation  was  gone  after  the  sale  as  to  the  proceeds. 
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EMd&rsehott  J  CS&aiu2Z0ry  for  respondent^  died  HilL  on  Trust  41; 

2  Kenf  8  Oom.  633 ;  Merria  r.  Bank  of  Narfoli,  19  Pick.  82 ;  WaUVi 
Assignees  t.  Plumer,  3  IL  &  S.  562 ;  Story  on  Agency,  229, 231  * 
Thompson  t.  Perkins  eial,3  Mason's  0.  0. 282 ;  Samuel  r.  Judin, 
6  East,  333;  Dugans  r.  Edwards,  50  Barb.  296;  Shudder  Y.ShieOs, 
17  How.  Pr.  420;  OsieB  t.  Brugh,  24  id.  174;  Frosi  t.  McCarger, 
14  id.  131 ;  Holbrooh  t.  Homer,  6  id.  86.  The  case  of  Chapman  t. 
Forsyth,  2  How.  (S.  0.)  does  not  apply  to  the  act  of  1867.  Ex  parte 
Seymour,  6  Int.  Bey. Bee  80;  S. 0.,  1  Binn.  348;  Bz parte  Kimball, 

3  Bank  Beg.  74;  id.  114 ;  6  BIatch£  292.      ' 

CuBBiSB,  J.  The  question  is  here  presented  whether  a  factor  or 
commission  merchant  stands  in  a  fiduciary  relation  to  his  principals 
m  respect  of  the  proceeds  of  sales  of  commission  goods,  within 
the  meaning  of  section  33  of  the  bankrupt  act  of  1867.  TT.  S. 
Stat  at  Large,  533.  The  section  provides  that  *'  no  debt  created 
by  the  fraud  or  embezzlement  of  the  bankrupt,  or  his  de&lcation  as 
a  public  officer,  or  while  acting  in  any  fiduciary  character,  shall  be 
discharged  under  the  act"  The  corresponding  proyision  in  the 
bankrupt  act  of  1841  excluded  firom  its  benefits  ^'all  persons  owing 
debts  created  in  consequence  of  a  defalcation  as  a  public  officer,  or 
as  executor,  administrator,  guardian  or  trustee,  or  while  acting  in 
any  other  fiduciary  capacity."  The  '^fiduciary  capacity"  here 
mentioned  was  held  by  the  supreme  court  of  the  United  States  to 
refer  to  technical  trusts  of  the  character  of  those  previously  men- 
tioned, and  not  to  trusts  raised  by  implication  of  law.  It  was, 
therefore,  held,  that  an  indebted  fiEictor  or  commission  merchant  was 
not  a  fiduciary  debtor  within  the  meaning  of  the  act  of  184L 
Chapman  v.  Forsyth,  2  How.  202. 

But  the  above  recited  provisions  of  the  two  acts  (of  1841  and  1867) 
are  quite  dissimilar.  Blatohfobd,  J.,  In  the  matter  of  Seymour  on 
habeas  corpus,  6  Int  Bev.  Bea  60,  distinguishes  the  two  provisions 
and  comments  upon  Chapman  v.  Forsyth  as  follows :  ''  The  supreme 
court  held  that  a  discharge  under  the  act  of  1841  did  not  release  the 
bankrupt  firom  any  such  debts  (as  were  mentioned  in  the  clause  of 
the  act  of  1841,  above  quoted),  and  that  no  debt  fell  witliin  the 
description  of  a  debt  created  by  a  defidcation  while  acting  in  any 
oiier  fiduciary  capacity,  unless  it  was  a  debt  created  by  a  defalcation 
while  acting  in  a  capacity  of  the  same  class  and  character,  as  the 
•apacity  of  executor,  adbninistrator,  guardian  and  trustee.     The 
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cuurt  held  that  the  language  of  the  act  of  1841  was  not  broad 
euough  to  include  eyery  fiduciary  capacity,  but  was  limited  to  fidu* 
ciary  capacities  of  a  specified  standard  and  character.  That  was 
clearly  so  under  that  act  But  in  the  act  of  1867  the  language 
seems  to  hare  been  intentionally  made  so  broad  as  to  extend  to  a 
debt  created  by  a  defalcation  of  the  bankrupt  while  acting  in  any 
fiduciary  capacity,  and  not  to  be  limited  to  any  special  fiduciary 
capacity.  Therefore,  under  the  act  of  1867/'  says  the  judge,  ^no 
debt  created  by  the  defalcation  of  a  bankrupt  while  acting  in  any 
fiduciary  capacity  will  be  dischaiged."  These  yiews  are  approyed 
by  NsLSON,  J.,  in  his  decision  In  re  Kimbatty  6  Blatch£  292. 

A  conuhission  merchant  acts  in  a  fiduciary  character,  and  the 
trust  attaches  to  the  goods  consigned  to  him  for  sale  on  commisrion 
and  to  their  proceeds  when  the  goods  are  sold.  Chapman  t.  Forsyih, 
iupra;  Duguid  y.  Edwards,  50  Barb.  288. 

Concurring  in  the  yiews  of  Judge  Blatohfobd  as  aboye  quoted^ 
the  judgment  will  be  aflSrmed.    The  other  judges  concur. 


Ohabxib  Oak  Livb  Ikbttsajtob  Ooxpavt  y.  Bbast,  appeUan^ 

HuBOK  and  Stago. 

(4!rMo.41S.) 

Lffk  iimirtmc$ — atdgn/mmU  tfpMoif. 

Sl  life  iiuranaoe  polioj,  taken  oat  by  a  hiuband  on  hia  own  life  for  the  benefit 
of  hia  wife,  ia  aaaignable  during  hia  life,  with  her  oonaent,  aa  collateral 
aecnritj  for  his  debta  where  there  ia  no  atatnte  directly  prohibiting  it,  and 
she  ia  debarred,  by  the  aiwignment,  from  reooyering  the  prooeeda  of  the 
policy. 

Pbogbeding  in  the  nature  of  a  bill  of  interpleader  brought  by 
the  plaintifi*  against  Matilda  Brant,  widow  of  Henry  B.  Brant, 
deceased,  and  Hurck  and  Stagg,  praying  to  be  allowed  to  pay  into 
court  the  proceeds  of  a  certain  policy  of  insurance  on  the  life  of 
Henry  B.  Brant,  deceased,  and  asking  that  the  defendants  be  required 
to  interplead  in  order  to  haye  a  determination  of  their  respectiye 
rights.    The  policy  was  issued  for  15,000,  payable  to  the  sole  and 
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separate  use  of  Mrs.  Brant  after  the  death  of  her  hnsbancL  The 
annnal  iiremimn  was  $343,109  and  the  demurrer  admits  that  the 
preminm  was  paid  by  Brant.  Brant,  in  his  life-time,  borrowed  money 
of  Stagg  and  assigned  the  policy  as  collateral  security,  Mrs.  Brant 
joining  with  him  in  the  assignment;  and  he  haying  died  without 
making  payment,  the  question  now  is,  whether  the  assignment  con- 
cludes or  bars  Mrs.  Brant  from  reooyering  the  proceeds  of  the  policy. 
The  court  below  adjudged  that  Hurck,  as  trustee  of  Stagg,  was  en- 
titled to  the  money,  and  from  that  decision  Mrs.  Brant  appealed. 

W.  B.  Niapton  with  Clark  dk  DtUotij  for  Mrs.  Brant,  cited  Wood  t« 
Simmons,  20  Mo.  363 ;  Cfra/t  y.  BoUoUy  81  id.  355 ;  Purdew  y.  Jaeh' 
son,  1  Buss.  Gh.  1 ;  Honor  y.  Martin,  3  id.  65 ;  Sto.  Eq.,  §  1418 ; 
Homtiby  y.  Lee,  2  Madd.  16. 

P.  E.  Bland,  for  Hurck  and  Stagg. 

Wagnbb,  J.  (after  stating  the  facts).  With  respect  to  reyersion- 
ary  choses  in  action  and  other  reyersionary  equitable  interests  of 
the  wife  in  personal  chattels,  the  doctrine  has  been  for  a  long  time 
well  settled  and  in  a  manner  most  fayorable  to  her  rights;  for  no 
assignment  by  the  husband,  eyen  with  her  consent  and  joining  in 
the  assignment,  will  exclude  her  right  of  suryiyorship  in  such  cases. 
The  assignment  is  not  and  cannot  from  the  nature  of  the  thing 
amount  to  a  reduction  into  possession  of  such  reyersionary  interests; 
and  her  consent  during  the  coyerture  to  the  assignment  is  not  an 
act  obligatory  upon  her.  2  Sto.  Eq.  Jur.,  §  1413 ;  Wood  y.  Simmons, 
20  Mo.  363 ;  Craft  y.  Bolton,  31  id.  355. 

But  the  question  to  be  considered  is,  whether  this  close  falls  within 
the  aboye-mentioned  rule.  If  the  policy  was  a  chose  in  action,  or 
an  equitable  interest  absolutely  belonging  to  the  wife  within  the 
reasoning  of  the  doctrine,  there  could  be  no  doubt ;  but  the  case  is 
peculiar  and  distinguishable.  It  is  an  interest  designed  for  her 
benefit,  but  the  consideration  immediately  moyes  firom  the  husband 
and  is  dependent  on  his  action. 

The  statute  in  reference  to  married  women  proyides  that  it  shall 
be  lawful  for  any  married  woman,  by  herself,  and  in  her  name,  or 
in  the  name  of  any  third  person,  with  his  assent  as  her  trustee,  to 
cause  to  be  insured,  for  her  sole  use,  the  life  of  her  husband  for  any 
definite  period,  or  for  the  term  of  his  natural  life;  and,  in  case  of 
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her  sairiYing  her  husband,  the  sum  or  net  amonnt  of  the  inraianoe 
beoonung  due  and  payable  by  the  terme  of  the  insoranoe  shall  be 
payabR  to  her,  and  for  her  own  nee,  fiee  from  the  claims  of  the 
representatives  of  her  hnsband  or  of  any  of  his  creditors ;  bnt  sncli 
exemption  shall  not  apply  when  the  amonnt  of  the  premium  aimu- 
ally  paid  shall  exceed  tSOO.    2  Wagn.  Stat  936,  §  15. 

The  eighteenth  section  of  the  same  act  makes  it  apply  to  all  poli- 
cies, whether  the  same  were  effected  by  the  wife  hersdf  or  by  her 
hnsband  for  her  benefit,  either  before  or  after  the  passage  of  the 
law,  and  proyides  for  the  innrement  of  the  money  to  the  separate 
nse  and  benefit  of  the  wife  and  her  children,  if  any,  independently 
of  her  hnsband  and  of  his  creditors  and  representatiyes.  This  stat- 
ute was  copied  fi^m  the  New  York  law  of  1840,  and  the  constmc- 
tion  which  the  courts  of  that  State  hare  given  to  it  will  be  presently 
adverted  to.  A  similar  statute  prevails  in  Wisconsin,  and  the  court 
there  holds  that  where  a  husband  surviyes  his  wife,  having  previ- 
ously procured  a  policy  of  insurance  on  his  own  life  for  her  benefit^ 
and  himself  paid  the  premiums  thereon,  he  may  dispose  of  it  by  will 
or  otherwise.    Kerwin  v.  Howard^  23  Wis.  108. 

The  court  in  its  reasoning  seems  to  have  no  doubt  about  the 
power  of  the  husband,  with  the  consent  of  the  company,  to  change 
the  policy,  or  to  assign  it  as  a  means  of  credit  or  securi^ ;  and  that 
in  a  case  where  he  had  paid  the  premiums  he  would  have  the  right 
to  dispose  of  the  policy  in  the  absence  of  the  statute,  and  it  was  not 
believed  that  the  legislature  intended  to  deprive  him  of  it  by  that 
provision.  In  Eaibie  v.  Slimmotiy  26  N.  T.  9,  it  appears  that  the 
policy  recited  the  payment  by  Mrs.  Eadie  of  the  premium  for  the 
first  year,  and  for  the  like  premium  to  be  paid  in  advance  every  year 
thereafter.  The  company  insured  the  life  of  the  husband  in  the 
sum  of  t2,000  for  her  use  and  benefit.  The  husband  and  wife 
assigned  the  policy  to  Slimmon  in  payment  of,  or  as  security  for,  an 
alleged  indebtedness  of  the  husband.  Slimmon  threatened  Eadie 
with  a  criminal  prosecution  for  embezzlement ;  the  wife  was  wrought 
on  through  fear,  and  thrown  into  the  greatest  agony,  and  the  policy 
was  assigned  through  apprehension  of  such  a  prosecution.  After 
the  death  of  the  husband,  Slimmon  claimed  the  money  on  the 
policy,  but  the  court  held  the  assignment  void,  having  been  extorted 
by  force  and  coercion  which  overcame  the  free  agency  of  the  witu 
This  was  the  principal  reason  upon  which  the  decision  was  based, 
though  Mr.  Justice  Smith,  at  the  close  of  his  opinion,  stated  that 
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the  policy  was  taken  under  the  act  of  1840 ;  that  it  was  the  intent 
of  tiiat  statute  to  make  such  policies  a  security  to  the  fitunily  of  a 
married  man  and  a  proyision  for  their  use  and  benefit,  and  that  this 
intent  would  be  defeated  if  they  were  held  assignable  by  the  wife 
like  ordinary  choses  in  action  belonging  to  her  in  her  own  right  as 
her  separate  property. 

Upon  a  motion  for  a  rehearing  the  court  adhered  to  its  previous 
opinion,  and  Dekio,  J.,  said,  that  the  statutory  provision  was  special 
and  peculiar,  and  looked  to  a  proyision  for  a  state  of  widowhood  and 
for  orphan  children,  and  that  it  would  be  a  violation  of  the  spirit  of 
the  provision  to  hold  that  a  wife  insured  under  the  act  could  sell 
and  traffic  with  her  policy  as  though  it  were  realized  personal  prop- 
erty oT  an  ordinary  security  for  money.  But  n*o  doubt  was  expressed 
by  thi  court  on  either  occasion  about  the  assignability  of  the  policy 
had  no  statute  regulations  intervened  to  render  it  invalid.  It  ap- 
pears that  there  never  was  any  serious  doubt  about  a  life  policy 
being  assignable,  and  it  has  been  observed  that  without  the  power 
to  assign,  the  insurance  on  lives  would  lose  half  its  usefulness.  Ang» 
Fire  and  Life  Ins.,  §  325  et  seq.  At  common  law  the  insurable 
mterest  in  the  life  of  another  person  must  be  a  direct  and  definite 
pecuniary  interest,  and  a  person  has.not  such  an  interest  in  the  life 
of  his  wife  or  child  merely  in  the  character  of  husband  or  parent 
3  Eenf  8  Com.  (10th  ed.)  483 ;  but  see  McEee  v.  Phmnix  Insurance 
Co,y  28  Mo.  383.  The  statute,  therefore,  may  be  considered  in  the 
light  of  an  enabling  act  It  enables  the  husband  to  effect  a  policy 
of  insurance  on  his  own  life  for  the  benefit  of  his  wife,  which,  in 
case  she  survives  him,  goes  to  her  free  from  his  creditors  and  repre- 
sentatives. 

It  also  makes  it  lawful  for  a  married  woman  herself,  and  for  hez 
own  benefit,  to  effect  an  insurance  on  the  life  of  her  husband,  which 
shall  belong  to  her  and  her  children.  The  statute  was  founded  in 
charity  and  intended  to  subserve  a  beneficent  object,  and  in  a  case 
falling  within  it,  I  should  be  disposed  to  give  it  the  most  favorable 
eonstructiou  to  carry  out  its  humane  purpose.  But  it  is  expressly 
provided  tLat,  to  secure  the  exemption  or  immunity  on  policies  in 
favor  of  married  women,  the  amount  of  premium  annually  paid 
shull  not  exceed  t300.  The  law  did  not  intend  that  the  husband 
should  withdraw  any  greater  amount  from  his  means  or  his  credi- 
tors to  be  expended  for  such  a  purpose.  As  the  premium  was  greater 
in  this  case,  the  policy  is  withdrawn  from  the  o}>eratio,  of  the  stat* 
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a  memorandum  was  entered  on  said  billSy  which  stated  that  the 
same  was  insured  in  Henning  ft  Woodraff 's  open  policy  of  insur- 
ance with  the  United  States  Insurance  Oompanj.  There  is,  then, 
an  airerment  of  loss  by  fire,  one  of  the  perils  insured  against^  an 
offer  to  pay  the  premium,  and  a  demand  for  the  insurance  money, 
and  a  refusal  to  pay. 

The  answer  of  the  defendant  denies  that  any  contract  was  made 
as  stated  in  the  petition,  and  substantially  negatives  every  material 
allegation  stated  therein. 

The  plaintifis,  to  maintain  the  issue  on  their  side,  oflbred  in  evi* 
dence  an  open  policy  issued  by  the  defendant  to  them  in  the  year 
1855,  which  policy  was  in  many  essential  particulars  different  from 
the  contract  on  which  they  sought  to  recover.  But,  to  avoid  the 
variance  and  bring  the  contract  within  the  operation  of  the  policy, 
it  was  sought  to  introduce  parol  proof  to  show  that  the  written 
policy  was  altered  and  modified  by  the  consent  and  agreement  of 
the  parties,  and  that  both  parties  subsequently  acted  upon  the  ver- 
bal modification. 

This  evidence  was  all  excluded  by  the  court,  and  the  plaintiflk 
took  a  nonsuit,  and  after  unsuccessfrilly  seeking  to  set  the  same 
aside,  they  appealed  to  this  court  There  is  no  doubt  in  my  mind 
that  the  intention  of  the  parties,  as  declared  by  the  words  of  the 
instrument,  must  govern,  and  subsequent  acts  and  declarations  may 
be  looked  to  in  aid  of  the  construction.  Parties  may,  by  a  subse- 
quent parol  agreement,  upon  a  sufficient  consideration,  change  or 
modify  the  terms  of  their  written  contract  This  proposi- 
tion is  well  supported  by  authority.  Bunoe  v.  Beek,  43  Mo.  266 ; 
Oummings  v.  Arnold,  3  Mete.  486,  where  the  cases  are  collated  and 
referred  to. 

But  in  the  present  case  the  written  contract  is  not  declared  on, 
nor  is  the  suit  instituted  upon  it  in  any  modified  form.  The  peti- 
tion sets  forth  an  absolute,  independent  agreement  disconnected 
with  any  other  previous  transaction,  and  such  being  the  case,  it  was 
not  competent  for  the  plaintiffs  at  the  trial  to  blend  the  two  and 
graft  the  verbal  on  the  prior  written  contract  We  therefore  see  no 
error  in  the  action  of  the  court  in  excluding  the  evidence.  The 
only  remaining  question,  then,  to  be  considered  in  the  case  is 
whether  the  verbal  contract  of  insurance  alleged  to  have  been 
made  in  March,  1864,  can  be  held  valid.  There  is  much  disagree- 
tient  in  the  books  as  to  the  power  of  corporations  to  make  contracts 
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of  insarance  by  paroL  At  common  law  there  is  nothing  absolutely 
leqniring  that  the  contract  Bhonld  be  in  writing,  though  a  written 
instrument  is  undoubtedly  usual  and  customary. 

In  a  recent  case  in  this  court  {Plahto  y.  Merchania  and  ManufaO' 
iurerg'  Insurance  Company  of  8t,  Louis,  38  Mo.  254),  the  learned 
judge,  who  then  occupied  a  seat  on  this  bench,  said:  ^^ It  would 
seem  to  be  a  settled  principle  that  a  policy  of  insurance  must  be  in 
wrtting,"  and  to  sustain  him  in  this  proposition  he  cites  1  Ams.  on 
Ins.  50,  note  1 ;  1  Duer  on  Ins.  60 ;  1  Phillips  on  Ins.  8 ;  3  Kent's  Com. 
(7th  ed.)  921,  note  e.  And  Judge  Bead,  speaking  for  the  couri;  in 
Ohio,  declared  that  it  was  the  uniyersal  commercial  usage,  con- 
firmed by  the  general  tenor  of  the  authorities,  that  the  contract 
should  be  in  writing,  and  that  it  had  been  decided  that  such  a  thing 
as  a  yerbal  policy  of  insurance  was  unknown  to  the  law.  Ooekeral 
Y.  Oincinnati  Insurance  C7o.,  16  Ohio,  148 ;  see  also  Mound  OUy 
Insurance  Co.  y.  Curran,  42  Mo.  374.  But  the  principle  in  the 
foregoing  cases  is,  I  think,  too  broadly  stated.  Oorporations, 
where  they  are  not  restrained  in  any  particular  manner  by  their 
charter,  may  adopt  all  reasonable  modes  in  the  execution  of  their 
business  which  a  natural  person  may  adopt  in  the  exercise  of  simi- 
lar powers.  The  business  of  insurance  is  not  strictly  a  corporate 
franchise;  any  person  may  engage  in  it  unless  forbidden  by  law; 
and  where  a  priyate  person  engages  in  it,  his  parol  contracts  will 
bind  him  in  the  same  manner  as  in  any  other  business.  The  coun- 
sel for  the  appellants  haye  cited  a  number  of  cases  to  show  that 
yerbal  contracts  of  insurance  are  yalid  and  will  be  upheld.  Upon 
inspection  it  will  be  seen  that  they  are  adjudications  arising  at  com- 
mon law,  where  no  particular  mode  was  pointed  out  in  the  organic 
act  chartering  the  company,  or  that  they  depend  on  special  circum- 
stances. 

In  the  case  of  Mbbih  Marine  Dock  and  Mutual  Ins.  Co.  y. 
McMillan^  81  Ala.  711,  it  was  said  that,  conceding  that  many  com- 
mercial codes  expressly  require  the  contract  of  insurance  to  be  in 
writing,  it  was  certain  that  the  common  law  made  no  such  requisi- 
tion, and  it  was  held  that  there  was  no  statutory  proyision  in  force 
in  Alabama  which  required  an  agreement  entered  into  in  that  State 
to  insure  against  loss  by  fire  to  be  reduced  to  writing;  therefore,  in 
the  absence  of  any  such  statutory  proyision,  the  question  whether 
snch  an  agreement  was  yalid  should  be  determined  by  the  common 
law,  and  that  law  did  not  require  it  to  be  in  writing. 
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K$nnebec  Co,  y.  Augusta  Insurance  dt  Banking  Co.y  6  Gray,  204^ 
was  an  action  againBt  a  foreign  insurance  company,  and  two 
questions  were  raised  by  the  record :  firsts  whether  the  agents  had 
authority  to  bind  the  corporation ;  second,  whether  the  fiurts  proved 
made  a  valid  insurance. 

It  was  an  open  policy  of  insurance  ^  on  property  on  board  vessel 
or  vessels  to,  at  and  from  all  ports  and  places,  as  per  indorsements 
to  be  made  hereon,''  provided  that  it  should  not  be  binding  tkntil 
countersigned  by  the  agents  of  the  company  at  Boston,  and  it  was 
so  countersigned.  The  agents  afterward  agreed  oraUy  with  the 
assured  to  insure  under  this  policy,  for  an  additional  premium,  a 
certain  number  of  bales  of  cotton  on  shore  at  New  Orleans.  The 
court  decided  that,  in  the  absence  of  evidence  of  any  limitation  of 
the  agents'  authority,  they  were  competent  to  bind  the  company; 
and  having  entered  the  risk  upon  the  books  of  the  company  as 
taken,  it  was  equivalent  to  a  policy. 

Ths  Oommsrcial  Mutual  Marine  Ins.  Co.  v.  Union  Mutual  Ins. 
Co.,  19  How.  318,  was  a  suit  in  equity  to  compel  the  specific  per- 
formance of  a  contract  to  make  re-insurance  of  a  ship.  The 
application  for  re-insurance  and  the  assent  by  the  officers  of  the 
company  were  clearly  proved,  and  the  court  held  that  the  agreement 
to  issue  the  policy  was  binding,  and  specific  performance  was 
decreed. 

In  The  DrusteeSy  etc.,  v.  Brooklyn  Fire  Ins.  Oo.y  19  N.  Y.  305, 
there  was  a  fire  policy  issued  for  one  year,  and  there  was  a  subse- 
quent agreement  between  the  parties  that  until  notice  by  either 
party  to  the  other,  the  policy  should  be  renewed  from  year  to  year. 
This  it  was  held  was  not  within  the  statute  of  frauds  and  might 
properly  be  made  by  parol. 

In  the  conclusion  to  which  we  have  arrived,  it  is  not  necessary  to 
impugn  the  doctrine  of  the  above  cases  in  the  least  Did  the 
record  present  a  case  so  as  to  make  them  applicable,  we  should  be* 
strongly  indined  to  follow  them,  but  we  find  here  nothing  but » 
naked  verbal  agreeement,  alleged  to  have  been  made  in  March. 
1864^  sued  upon.  This  is  denied,  and  there  is  no  proof  of  it;  but 
were  there  evidence  to  sustain  it,  it  could  not  be  upheld*  It  is  tfae 
universal  aud  well-recognized  rule  that  a  corporate  body  can  act 
only  in  the  manner  prescribed  by  the  act  of  incorporation  whicb 
gives  it  existence.  It  is  the  mere  creature  of  Iaw,and  derives  all  its 
powers  from  the  act  of  incorporation. 
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In  the  third  section  of  the  act  incorporating  the  defendant  we 
find  it  declares  that  "  all  the  conditions  of  policies  issued  by  said 
company  shall  be  printed  or  written  on  the  face  thereof."  Authority 
is  then  given  to  make  by-laws,  and  one  of  the  by-laws  requires  that 
the  president  "  shall  sign  all  policies  or  other  contracts  by  which 
the  company  are  bound."  Again,  another  rule  provides  that  *^  every 
proposal  for  insurance  shall  be  by  written  application,  signed  by  the 
applicant  or  his  agents."  These  provisions  are  satisfactory  and 
conclusive  to  my  mind  that  there  could  be  no  original  and  binding 
contract  by  parol. 

The  result  is  that  the  judgment  of  the  circuit  court,  with  the 
concurrence  of  the  other  judges,  must  be  affirmed. 

On  motion  for  rehearing,  Waoneb,  J.,  delivered  an  opinion 
overruling  the  motion. 

NOTB.— See  Th5  fltoMrtty  Fin  InmmmoB  Cb.  v.  Kmitiukih  tU^  InmtnmM  Oc^  8  Am. 
Bep.  801  end  note. 


NoBTHBUP  et  oL,  appellants,  v.  The  Mississippi  Vallbt  Ik&  Oa 

47  Mo.  488.) 
FHre  imurance — indarMmenU  <m  pcU^ — nmoeaniraeL 

A.  obtained  a  policy  of  fire  inearance  on  hie  moeeum  building  end  collections, 
and,  before  the  expiration  of  the  poUcj,  he  sold  the  insured  property  to  B. 
The  acting  secretary  of  the  insuranoe  company  then  indorsed  on  the  poUey 
the  words  "  loss,  if  any,  payable  to  B."  Afterward  B.  sold  the  museum  col- 
lections, and  the  president  of  the  company  made  an  additional  indorsement 
on  the  policy  in  the  words  "  this  policy  is  hereby  changed  to  cover  chairs, 
benches  and  furnaces,  instead  of  museum  collection,which  is  removed."  SM, 
that  the  indorsements  constituted  valid  contracts  of  insurance  and  that  the 
company  were  liable  thereon. 

AcnoK  on  a  policy  of  fire  insurance. 

The  material  facts  in  this  case  appear  to  oe  these :  In  the  month 
of  October,  1866,  respondent  issued  two  policies  of  insurance  to  th3 
8t  Louis  Museum,  Opera  and  Fine  Art  Gallery  Association ;  one 
for  12,500  upon  the  "theater  part^  of  the  building  known  as  the 
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St  Lonis  Masenm  and  Opera  House,  the  other  for  the  same  amoant 
^on  museum  collections  contained  in  museum  parf  of  the 
building.  The  rate  of  premium  charged  and  paid  on  each  of  tlie 
IH)Iicie8  was  three  per  cent,  and  on  each  was  the  written  entry  male 
at  the  time  of  issuing  the  policy,  "  notice  of  other  insurance  waircd 
until  required."  By  the  terms  of  the  policies  the  respondent  insured 
the  property  for  one  year  against  loss  or  damage  by  fire.  The  poli- 
cies c6ntained  nothing  in  regard  to  the  manner  or  form  in  which 
the  companies  could  make  contracts  of  insurance,  nor  by  what  offi- 
cers they  should  be  made ;  nor  was  there  any  thing  said  in  them  in 
regaixl  to  applications  for  insurance  on  property  within  the  limits  of 
the  city  of  St  Liouis,  though  a  printed  clause  proTided  that  ^^appli- 
cations for  insurance  on  property  out  of  the  city  should  be  in 
writing." 

There  were  no  conditions  or  proyisions  regarding  the  sale  of  the 
property  insured,  but  there  were  two  printed  clauses  in  refei*ence  to 
an  assignment  of  the  policies  as  follows:  ''The  interest  of  the 
insured  in  this  policy  is  not  assignable  unless  by  consent  of  this  cor- 
poration manifested  in  writing,  and  in  case  of  any  transfer  or  ter- 
mination of  the  interest  of  the  insured,  either  by  sale  or  otherwise, 
without  such  consent,  this  policy  shall,  from  henceforth,  be  void  ai  d 
of  no  effect"  Also,  ''the  interest  of  the  insured  in  this  policy  is 
not  assignable  unless  the  assignee,  before  any  loss  happens,  shall 
give  notice  in  writing  of  the  assignment  to  this  company,  in  order 
to  have  the  same  indorsed  on  or  annexed  to  this  policy ;  and  this 
company,  when  so  notified,  may  elect  either  to  continue  the  insur- 
ance, and  express  the  same  by  indorsement  on  this  policy,  or  refund 
a  ratable  proportion  of  the  premium  for  the  time  of  the  risk  unex- 
pired, and  cancel  the  policy." 

In  March,  1867,  before  the  expiration  of  the  policies,  the  property 
insured  was  sold  under  a  deed  of  trust,  and,  at  the  sale,  R.  F.  Lamb 
and  the  appellants  purchased  the  same.  Lamb,  who  was  president 
of  the  association,  and  in  whose  possession  the  policies  were,  took 
them  to  one  Brawner,  an  insurance  broker,  told  him  of  the  sale  to 
himself  and  appellants,  and  instructed  him  to  get  the  property  in- 
sured to  them  as  the  owners.  Brawner  gave  the  respondent  written 
and  verbal  notice  of  these  facts,  and  applied  to  it  for  insurance  to 
Ijflmb  and  appellants  on  the  property.  He  sent  the  written  notices, 
together  with  the  policies,  to  respondent's  office  by  his  book-keeper, 
and  after  a  day  or  two  had  elapsed  respondent  returned  the  policies 
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to  Brawner  with  the  written  entry  on  the  face  of  each  one :  "  Loss, 
if  any,  payable  to  E.  F.  Lamb,  A.  K.  Northrnp  and  A.  Boeckler." 
Brawner  then  gave  the  policies  to  Northmp.  About  two  weeks 
after  Bniwner  had  delivered  the  policies  to  Northmp  with  these 
written  entries  on  them,  the  museum  collection  was  sold,  and  the 
policy  on  ifc  was  sent  to  respondent's  ofQce  with  a  request  that  it 
might  be  changed  to  cover  chairs,  benches  and  furnaces,  as  the 
museum  collection  was  removed  from  the  building.  The  policy  was 
handed  to  and  the  request  made  of  Jennings,  the  president  and 
managing  officer  of  the  company,  who  then  made  this  additional 
entry  in  writing  on  the  face  of  the  policy : 

"  Thia  poliej  is  hereby  changed  to  coyer  chain,  benches  and  f amaoee,  in- 
stead of  mufleam  collection,  which  ia  remoyed. 

Wm.  H.  Jbnkikos,  PtsMmL" 

In  July,  1867,  the  building  and  the  chairs,  benches  and  furnaces 
were  totally  destroyed  by  fire.  Notice  of  loss  was  immediately 
given  to  respondent  and  proof  of  loss  furnished.  Jennings,  the 
president,  in  conversation  with  Lamb  and  Northmp,  told  them  that 
ihe  entry  "Loss,  if  any,  payable,"  etc.,  "was  all  right;"  if  other 
companies  paid  he  would.  It  seems  it  was  then  supposed  that  the 
mrilding  was  set  on  fire,  and  resistance  to  payment  was  intended  on 
that  ground,  but  no  objection  was  made  to  the  policy  or  the  indorse- 
ments. After  the  loss  occurred.  Lamb  assigned  all  his  interest  in 
the  claim  for  the  loss  to  the  appellants.  Bespondent  failing  to  pay, 
the  appellants  brought  this  suit,  setting  out  the  terms  and  conditions 
of  the  policies  and  the  indorsement  thereon,  with  an  averment  that 
the  appellants  complied  with  all  the  conditions  of  the  policies  and 
furnished  notice  and  proof  of  loss. 

The  answer  of  the  respondent  admits  that  it  issued  the  policies  to 
tlie  St  Louis  Museum,  Opera  House  and  Fine  Art  Gallery  Associa- 
tion, as  charged  in  the  petition,  but  denies  that  it  had  notice  of  any 
assignment  of  the  property  to  appellants  and  Lamb,  and  denies  that 
it  ever  agreed  to  insure  appellants  and  said  Lamb  upon  the  same 
terms  and  conditions  of  said  policy  as  charged  in  said  petition,  or 
that  it  ever  received  any  application  from  appellants  for  any  such 
insurance,  or  any  consideration  or  premium  therefor,  or  that  it 
agreed  for  the  unearned  premium  to  insure  appellants  and  said 
Lamb.  It  further  denied  that  it  agreed  in  writing,  to  pay  the  loss, 
if  any,  to  Lamb  and  appellants,  but  alleged  that  ^be  policy  I  ecame 
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Toid  before  any  loss  occnrred,  by  reason  of  the  sale  and  transfer  zt 
the  interest  of  the  Museum  Association  without  the  knowledge  or 
consent  of  the  respondent  manifested  in  writing,  as  required  by  the 
terms  of  the  policies,  and  that  by  reason  thereof  the  seme  was  \«»id 
and  not  binding.  After  pleading  to  the  counts  of  the  petition,  ihc 
answer  made  a  general  averment  that,  when  the  risk  was  taken  and 
the  policies  issued,  the  museum  was  conducted  in  a  quiet  and 
orderly  manner,  so  as  to  make  it  a  safe  risk,  and  afterward  it  was 
occupied  in  such  a  way  as  to  make  it  more  hazaixlous,  and  that,  in 
consequence  thereof,  the  policies  became  void. 

The  answer  does  not  deny  the  power  and  authority  of  the  person 
who  made  the  entry  on  the  policies:  **  Loss,  if  any,  payable  to  R  F. 
Lamb,  A.  K.  Northrup  and  A.  Boeckler,"  to  bind  respondent 
in  any  manner  or  by  any  contract  he  might  choose  to  make.  The 
indorsements  or  entries  were  made  by  Cornish,  who  was  the  secre- 
tary pro  tertu  in  charge  of  the  office,  and  afterward  expressly 
approved  by  Jennings,  the  president.  There  was  no  charter  or  by- 
law i)leaded  showing  any  restraint  or  prescribed  condition  for 
making  or  indorsing  policies,  nor  was  there  any  thing  set  ip  to 
show  an  excess  of  authority  on  the  part  of  the  officers. 

Upon  the  case  as  thus  substantially  made,  the  circuit  court  at 
special  term  found  for  the  appellants.  This  judgment  was  I'eversed 
in  general  term  and  an  api)eal  was  taken.  The  question  now  is, 
under  these  circumstances  can  the  respondents  be  held  liable  ? 

Shurp  A  Broadhead  and  «7.  F.  Smithy  for  appellarts. 

Cline,  Jamiaan  S  Day,  for  respondents. 

Wagner,  J.  (after  stating  the  facts.)  In  the  absence  of  any 
explicit  prohibitions  from  making  parol  contracts  contained  in  the 
charter  and  by-laws,  corporations,  like  natural  persons,  may  make 
parol  contracts.  Indeed,  by  the  whole  course  of  decisions  in  this 
country,  corporations,  in  their  contracts,  are  placed  upon  the  same 
footing  with  natural  persons,  open  to  the  same  implication,  and 
receiving  the  benefit  of  the  same  presumptions.  Ang.  &  Ames  on 
Corp.,  §  240. 

In  the  case  of  Henning  d  Woodruff  v.  TTie  United  Stales  Ins.  Co^ 
ante,  p.  332,  we  held  that  ''  corporations,  where  they  are  not  re- 
strained  in  any  particular  manner  by  their  charter,  may  adopt  all 
reasonable  modes  in  the  execution  of  their  business  which  a  natunil 
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person  may  adopt  in  the  exercise  of  similar  powers.  The  business 
of  insurance  is  not  strictly  a  corporate  franchise ;  any  person  may 
engage  in  it  unless  forbidden  by  law ;  and  where  a  private  person 
engages  in  it,  his  parol  contracts  will  bind  him  the  same  as  in  any 
other  business." 

Cornish^  the  clerk  and  acting  secretary^  was  in  charge  of  the 
office  and  acting  for  the  company,  and  when  the  policies  were 
returned  with  the  entries  written  thereon,  "  loss,  if  any,  payable  to 
Lamb,  Northrup  and  Boeckler,"  the  parties  had  a  right  to  presume 
that  it  was  done  by  rightful  authority.  Jennings,  the  president, 
who  it  appears  had  fall  power  to  act,  admitted  that  the  contract 
was  a  valid  one,  before  the  loss,  by  making  a  further  and  additional 
entry  on  one  of  the  policies,  and,  after  the  loss,  by  telling  both 
Lamb  and  Northrup  that  the  entry  was  all  rights  and  if  the  other 
companies  paid  he  would.  In  this  case  it  is  very  clear  to  my  mind 
on  the  state  of  the  pleadings  that  the  agents  were  acting  within  the 
scope  of  their  general  authority,  and  the  company  is  responsible  for 
their  acts  in  the  premises.  Harwitz  t.  Equitahh  Ins.  Oo,y  40  Mo. 
557;  Oanibs  y.  Hannibal  Savings  A  Ins.  Co.,  43  id.  148;  Rowley  v. 
Empire  Ins.  Co.,  36  N.  Y.  550. 

In  Conover  y.  Mutual  Ins.  Co.,  1  Oomst  290,  it  was  decided  that 
where  a  policy  of  insurance  prohibited  an  assignment  of  the  interest 
of  the  assured,  unless  by  the  consent  of  the  company  manifested  in 
writing,  and  the  secretuy,  on  an  application  to  him  at  the  office  of 
the  company,  indorsed  upon  the  policy  and  subscribed  a  consent, 
His  authority  to  do  so,  in  the  absence  of  eyidence  to  the  contrary, 
was  to  be  presumed.  The  court  in  their  opinion  say:  '^ Incorpor- 
ated companies,  whose  business  is  necessarily  conducted  altogether 
by  agents,  should  be  required  at  their  peril  to  see  to  it  that  the 
officers  and  agents  whom  they  employ  not  only  kn  )w  what  their 
powers  and  duties  are,  but  that  they  do  not  habitual!,  and  as  a  part 
of  their  system  of  business  transcend  those  powers.  How  else  are 
third  persons  to  deal  with  them  with  any  degree  of  safety  ?  They 
can  have  no  access  to  the  by-laws  and  resolutions  of  the  board,  and 
no  means  of  judging  in  the  particular  instance  whether  the  officer 
is  or  is  not  within  the  prescribed  limits.'' 

In  Salomes  t.  The  Rutger^  Fire  Ins.  Co.,  3  Keyes,  416,  the  facts 
were  as  follows :  Charlotte  Quisse  owned  a  hou^e  and  some  furniture 
occupied  and  used  by  her  in  Westchester  county,  upon  which  she 
icsired    insurance   for  t4  000.     She  employed   her   husband  to 
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eiridence  against  the  corporation.  Cornish,  as  secretary /?ro  tern ,  had 
the  unquestioned  authority,  as  was  his  habit,  to  make  indorsements 
of  policies.  Whether  he  made  them  in  exact  or  precise  accordance 
with  the  rules  of  the  company  was  not  for  the  insured  to  inquire. 

Mr.  Jennings  had  fiiU  and  ample  power  to  make  contracts  and  to 
settle  and  adjust  claims  and  bind  the  corporation,  and  when  the 
matter  was  presented  to  him  for  settlement  he  was  acting  in  the 
business  of  the  corporation  and  within  the  scope  and  bounds  of  his 
power,  and  what,  therefore,  he  said  in  reference  to  the  indorsement's 
being  all  right  was  said  in  reference  to  the  subject-matter  of  the 
business  before  him,  and  is  evidence  against  the  corporation^  as  part 
of  the  res  gestm,  I  therefore  entertain  no  doubt  about  the  indorse- 
ments constituting  valid  contracts  of  insurance,  and  that  the  cor- 
poration is  liable  thereon. 

An  attempt  was  made  to  show  that  the  premises  were  so  used  that 
the  risk  was  increased,  and  that  the  policy  was  thereby  vitiated. 
But  the  questions  asked  of  the  witness  were  improper,  and  the  evi- 
dence rightfully  excluded.  The  questions  tended  to  elicit  no  fifecta. 
They  did  not  concern  science  and  skill,  and  furnished  no  basis  for 
an  examination  as  an  expert  Whether  the  property  was  used  in 
such  a  way  as  to  render  it  more  hazardous  was  a  question  for  the 
determination  of  the  jury,  and  not  a  matter  resting  in  the  opinion 
of  the  witness. 

Some  other  points  are  now  urged,  but  it  is  sufficient  to  say  that 
they  were  not  set  up  in  the  answer,  and  are  utterly  outside  of  any 
issue  raised  by  the  pleadings. 

The  statute  provides  that  the  answer  of  the  defendant  shall 
contain :  first,  a  special  denial  of  each  material  allegation  of  the 
petition  controverted  by  the  defendant,  or  of  any  knowledge  or 
information  thereof  sufficient  to  form  a  belief ;  second,  a  statement 
of  any  new  matter  constituting  a  defense  or  oounterolaim,  in  ordi- 
nary and  concise  language,  without  repetition.  2  Wagn.  Stai  1015, 
§12. 

Where  new  matter  is  relied  upon  in  defense  or  in  evidence,  it  must 
be  set  out  in  the  answer.  Therefore,  the  grounds  taken  in  reference 
to  a  stamp,  and  the  keeping  of  a  bar  in  the  premises,  are  not  open 
as  a  defense  to  the  defendants,  inasmuch  as  they  were  not  set  forth 
in  their  answer.  Under  the  old  system,  by  pleading  the  general  issue, 
every  thing  was  open  to  proof  which  went  to  show  a  valid  defense. 
But  the  practice  act,  which  has  substituted  for  the  general  issue  an 
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answer,  and  requires  a  statement  of  any  new  matter  constituting  a 
defense,  in  addition  to  a  special  denial  of  the  material  allegations  of 
the  petition  intended  to  be  controyerted,has  worked  a  complete  and 
total  change  in  the  principles  of  pleading.  The  defendant,  by  merely 
answering  the  allegation  in  the  plaintiff's  petition,  can  try  only 
such  questions  of  fact  as  are  necessary  to  sustain  the  plaintiff's 
case.  If  he  intends  to  rely  upon  new  matter  which  goes  to  defeat 
or  avoid  the  plaintiff's  action,  he  must  set  forth,  in  clear  and  pre- 
cise terms,  each  substantive  fact  intended  to  be  so  relied  on.  It  fol- 
lows that  whenever  a  defendant  intends  to  rest  his  defense  upon  any 
fact  which  is  not  included  in  the  allegations  necessary  to  the  sup- 
port of  the  plaintiff's  case,  he  must  set  it  out  according  to  the  stat- 
ute, in  ordinary  and  concise  language,  else  he  will  be  precluded 
from  giving  evidence  of  it  upon  the  trial.  As  the  matters  aUuded 
to  and  pressed  in  the  argument  were  not  presented  in  the  answer, 
and  no  issue  was  tendered  or  joined  upon  them,  they  cannot  now 
be  raised  in  this  court  The  result  is,  that  the  judgment  at  general 
term  must  be  reversed  and  that  at  spedal  term  afiftrmed. 
The  other  judges  concur. 


MHiLEB  «^  oly  appellants,  ▼•  Bbowv  al  oL 

(471C6.80I.) 

ChtUraot  bif  married  foawHtn. 

Where  a  manied  woman  parohases  goods  for  herself  in  her  own  name  and  on 
her  own  credit,  the  law  will  presume  that  she  intends  to  eharge  her  sepa- 
rate estate,  although  the  goods  may  be  necessaries  which  the  husband  is 
bound  to  furnish,  and  although  the  agreement  is  verbaL 

Aonoifr  to  charge  the  separate  estate  of  Mattie  Brown,  a  manled 
woman,  for  a  bill  of  goods  bought  of  plaintiflk  The  facts  appeal 
in  the  opinion. 

Peacoeh  d  OdmweU,  for  appellants. 

Lackland^  Martin  dt  Laekland,  for  respondents* 
Vol.  IV.  —  44 
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BLisSy  J.  The  plaintiffs  seek  to  charge  the  separate  estate  of 
defendant,  Mattie  Brown,  a  married  woman»  for  goods  sold  her  for 
her  own  consamption.  The  goods,  amounting  to  tl45,  were  bought 
from  time  to  time,  and  charged  to  her.  She  was  introduced  to  the 
store  as  a  woman  of  wealth,  and,  before  this  debt  was  contracted^ 
had  purchased  several  bills  in  her  own  name,  which  were  always  paid 
on  presentation.  This  bill  she  promised  to  pay  at  different  times, 
and  after  this  suit  was  commenced  asked  for  an  extension  of  time, 
and  agreed  again  to  pay  it.  At  no  time — either  when  she  was  pur- 
chasing the  goods  embraced  in  this  or  other  bills,  or  when  they  were 
presented  in  her  own  name,  or  when  she  had  postponed  at  different 
times  the  payment  of  the  one  in  controversy,  either  before  or  after 
the  suit  was  commenced  —  did  she  make  any  allusion  to  her  hus- 
band, or  intimate  that  the  goods  were  intended  to  be  bought  upon 
his  account  The  evidence  is  incontrovertible  that  the  credit  was 
given  to  her;  that  she  purchased  and  intended  to  purchase  for  her- 
self and  with  her  own  means,  and  the  claim  now  set  up  that  she 
intended  to  buy  on  the  credit  of  her  husband  is  clearly  an  after- 
thought. The  plaintiffs  sought  to  prove  another  fact,  to  wit :  the 
insolvency  of  the  husband,  and  a  very  important  one  as  bearing 
upon  the  main  question,  but  were  not  permitted  to  do  so.  After 
the  close  of  defendants'  evidence  the  plaintiffs'  salesman  was  recalled 
and  asked  whether  he  knew,  at  the  time  the  debt  in  suit  was  con- 
tracted, what  was  the  financial  condition  of  Mr.  Brown,  and  if  so, 
whether  he  was  solvent  or  insolvent  ?  The  question  was  objected 
to  and  ruled  out,  but  the  grounds  of  the  objection  were  not  stated* 
It  might  properly  have  been  considered  as  out  of  time,  as  being  part 
of  the  plaintiffs'  case,  although  upon  so  material  a  point,  and  espe- 
cially in  an  equity  proceeding,  it  would  have  been  a  wise  exercise  of 
its  discretion  for  the  court,  even  then,  to  have  permitted  the  ques- 
tion to  be  put  It  was  perhaps,  however,  ruled  out  as  not  materia) 
to  the  issue ;  if  so,  the  court  committed  an  error,  for  the  known  sol- 
vency or  insolvency  of  the  husband  would  have  been  a  strong  cir- 
cumstance helping  to  show  to  whom  the  credit  was  given.  It  has 
another  bearing  upon  a  point  hereafter  considered,  as  showing 
whether  or  not  these  goods  were  necessaries  adapted  to  the  condition 
of  the  wife,  and  which  the  husband  was  unable  to  furnish ;  for,  if 
lie  could  not  do  so,  so  much  the  more  would  the  wife  look  to  her 
own  separate  estate  for  their  supply. 

The  defense  is  threefold :  first,  that  Mrs.  Brown  did  not  intend  to 
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charge  her  separate  estate;  second,  the  goods  being  necessaries 
which  the  husband  was  bound  to  furnish,  it  could  not  be  so^ 
charged;  and,  third,  that  it  could  not  be  charged  by  a  yerbal 
agreement 

Upon  the  question  of  intention,  the  preponderance  of  evidence)  is 
altogether  in  favor  of  the  pIainti£Fs'  claim ;  and  if  the  insolvency  of 
the  husband  had  been  shown,  it  would  have  been  overwhelmingly 
so.  The  only  contradictory  evidence  is  in  the  testimony  of  Mrs. 
Brown.  She  says  she  did  not  intend  to  charge  her  separate  estate, 
but  did  intend  to  charge  her  husband,  and  that  what  she  bought 
were  necessaries  adapted  to  her  condition  in  life;  but  she  admits 
that  she  bought  them  in  her  own  name,  saying  nothing  about  her 
husband;  that  he  had  been  absent  about  two  yearcf,  and  that  she 
lived  from  the  rents  of  her  own  property,  and  states  facts  fh)m  which 
we  infer  that  she  lived  in  ex{>ensive  style.  If  it  had  also  appeared 
that  her  husband  was  insolvent  and  unable  to  pay  the  bills  thus 
contracted,  she  would  have  made  against  herself  a  strong  case  of 
attempted  fraud. 

In  contracting  a  debt  it  is  not  necessary  that  the  wife  say  any 
thing  about  her  estate,  or  even  that  she  have  it  specially  in  mind. 
The  question  is,  whether  the  contract  was  her  own  or  that  of  her 
husband.  If  she  made  it  for  herself,  in  her  own  name,  then  her 
intention  is  presumed,  unless  her  acts  at  the  time — as  by  the  giving 
and  acceptance  of  some  other  security  in  lieu  thereof — show  the 
contrary.  A  promissory  note  would  clearly  establish  the  contract  to 
be  hers;  but  if  she  ftimish  no  such  evidence,  the  fact  that  it  was  hor 
own  contract  must  be  otherwise  shown,  and,  when  shown,  the  inten- 
tion follows.  Mrs.  Brown's  declaration,  that  she  did  not  intend  to 
charge  her  separate  estate  when  running  up  a  bill  in  her  own  n{\niL> 
and  upon  her  own  credit,  would  not  release  her  estate  from  the 
charge  thereby  created. 

The  law  upon  this  subject  has  been  often  and  fully  discussed  by 
members  of  this  court,  and  it  has  always  been  held  that,  as  to  her 
separate  property,  a  married  woman  is  to  be  regarded  as  9k  feme^ 
*oh,  and  is  competent  to  make  contracts  or  contract  debts  that  shall 
bind  it  in  equity,  whether  such  property  be  named  or  referred  to  or 
Dot.  Coates  v.  Robinson,  10  Mo.  457 ;  Whitesides  v.  Cannon,  23  id.. 
457 ;  Tuttle  v.  ffoag,  46  id.  38 ;  Schafroth  v.  Anibs,  id.  114.  In  Kimm 
V.  Weippertj  46  id.  532,  the  circumstances  were  held  to  rebut  the  pre- 
sumption of  intention.    The  practical  question,  then,  .s  not  whether 
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Hhefeme  covert  expressly  designs  to  charge  her  separate  property, 
but  whether  she  intends  to  contract  a  debt  of  her  own ;  for  if  she 
4oe8  so,  the  law,  and  not  her  ideas  about  her  property,  fixes  the  lia- 
bility. If  she  contracts  upon  her  own  credit,  it  is  the  credit  of  such 
property,  for  she  has  no  other.  This  is  antagonistic  to  the  doctrine 
of  the  South  Carolina  cases,  to  some  recent  decisions  in  New  York 
and  elsewhere,  but  has  long  been  the  settled  doctrine  of  this  court 

Secondly,  it  is  claimed  that  this  rule  cannot  apply  to  the  purchase 
of  necessaries  which  the  husband  should  furnish.  Whether  the 
articles  purchased  are  necessaries  or  not,  is  to  be  considered.  The 
wife  has  a  right,  without  her  husband's  consent,  to  charge  him  with 
their  purchase,  and  this  right  may  help  to  remove  a  doubt  whether 
she  was  purchasing  upon  her  own  credit  or  his.  But  if  she  should 
give  her  own  promissory  note  for  the  goods,  I  do  not  imagine  that 
her  right  to  buy  in  his  name  would  make  that  note  his  contract,  nor 
if  the  consideration  were  expressed  in  the  note  would  it  be  any  the  less 
her  agreement.  Nor  do  I  imagine,  if  the  goods  were  simply  billed, 
their  character  would  conclusiTely  show  to  whom  the  credit  was 
given.  In  an  action  against  the  husband,  the  right  of  the  wife  to 
bind  him  would  be  very  materia] ;  but  as  against  her  property,  if  it 
clearly  appears  that  the  credit  was  solicited  by  her  for  herself^  and 
given  to  her,  her  husband  being  unknown  in  the  transaction,  it 
•does  not  matter  whether  he  ought  to  have  furnished  the  goods,  or 
whether  she  could  have  availed  herself  of  his  credit  if  he  had  any. 

This  claim  would  defeat  the  chief  object  of  marriage  settlements. 
Kent  (2  Com.  165),  in  speaking  of  them.,  says,  they  '^  are  benignly 
intended  to  secure  to  the  wife  a  certain  support  in  every  event,  and 
to  guard  her  against  being  overwhelmed  by  the  misfortunes  or  un- 
kindness  or  vices  of  her  husband."  Suppose,  for  either  of  these 
reasons,  the  husband  fails  to  provide  for  her  support,  is  she  to  be 
deprived  of  the  power  to  charge  her  estate  to  supply  herself?  She 
may  become  surety  for  her  husband,  may  execute  her  note  or  bill  to 
raise  money  for  a  hazardous  speculation,  or  for  firivolous  amusement, 
but  if  she  be  in  need  of  the  necessaries  of  life  for  herself  and  children, 
she  is  shorn  of  credit,  because  her  husband  should  furnish  them ; 
and,  as  a  result,  if  he  cannot  or  wi\l  not  do  so,  and  has  no  credit  of 
which  she  can  avail  herself,  she  must  go  without  until  she  can  con- 
vert her  estate  into  money. 

But  there  is  no  evidence  that  this  debt  was  contracted  for  such 
necessaries  as  could  be  charged  to  the  husband.    The  bill  was  not 
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in  evidence,  and  all  that  appears  is  that  it  was  for  ''fine  goods ;^ 
that  it  consisted  of  articles  of  female  apparel,  and  the  only  item 
named  was  a  lace  veil.  Mrs.  Brown  testifies  that  part  of  the  goods 
were  for  her  children,  and  says  "  they  were  all  necessaries  incident 
to  my  condition  in  life."  If  this  were  so  —  if  she  were  wealthy  and 
oouglit  goods  suitable  and  necessary  for  her  maintenance  in  a  style 
warranted  by  her  own  means  —  it  by  no  means  follows  that  they 
were  warranted  by  the  estate  of  her  husband,  for  "  it  is  to  be 
observed  that,  in  estimating  what  are  necessaries  for  the  wife,  na 
account  is  to  be  taken  of  the  fortune  brought  by  her.  The  jury 
must  regulate  their  verdict  (in  a  case  against  the  husband)  by  the 
circumstances  of  the  husband  when  the  articles  were  supplied." 
Clancy  on  Rights  of  Husb.  and  Wife,  61.  Much  less  is  her  fortune 
to  be  considered  if  she  really  brings  him  nothing,  but  holds  every 
thing  to  her  separate  nse.  Even  if  this  defense  were  a  good  one,  her 
necessities,  the  character  of  the  goods,  and  his  ability  to  supply 
them  should  have  been  made  to  appear;  but  we  are  left  in  the  dark 
upon  all  these  subjects. 

Upon  the  third  point,  it  has  been  held  by  many  courts  that  the 
wife's  realty  cannot  be  charged  for  a  liability  not  evidenced  by  a 
writing,  while  others  repudiate  any  distinction  in  that  regard  be- 
tween a  written  and  parol  agreement.  These  opposite  views  are 
consistent  with  the  different  theories  upon  the  general  question 
adopted  by  different  courts;  and,  in  order  to  decide'which  view  ifr 
correct,  we  must  fix  upon  some  principle  as  a  guide  to  our  steps. 

The  two  leading  theories  are,  that,  as  to  her  separate  estate,  the 
wife  is  a  feme  sole;  that  she  may  contract  debts  as  though 
nnmarried,  for  the  payment  of  which  her  property  is  holden ;  and 
upon  this  theory  it  cannot  matter  whether  the  debt  be  evidenced 
by  a  written  instrument  or  not,  if  it  is  established  to  be  her  debt 
The  other  theory  is,  that  the  grant  of  a  separate  estate  does  not  give 
the  wife  a  general  credit  based  upon  it,  but  simply  a  right  of  dis- 
position—  a  power  of  appointment  uncontrolled  by  the  husband  — 
and  she  can  only  execute  the  power  in  accordance  with  its  terms. 
Most  of  the  opinions  sail  between  these  two  theories,  now  tacking 
toward  one  and  then  the  other ;  but  unless  the  whole  subject  shall 
be  rendered  obsolete  by  the  complete  enfranchisement  of  married 
women  in  regard  to  their  property  and  power  of  making  contracts, 
Hirongh  the  adoption  of  the  doctrines  of  the  civil  law,  one  or  the 
other  of  these  theories  must  ultimately  prevail  with  all  its  logical 
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results.  Missouriy  as  we  haye  seen,  has  adopted  the  first  theory, 
and  no  case  has  yet  arisen  where  its  legitimate  corollaries  have  been 
denied.  The  general  doctrine  elaborated  in  Whitesides  t.  Cannon 
has  always  been  followed,  and  it  is  there  held  that  the  wife  has  not 
only  an  inalienable  estate,  independent  of  her  husband,  which  sh^ 
may  '^  dispose  of  as  a  feme  sole  owner,  but  that  she  has  also  the 
^ther  power  incident  to  property  in  general — the  power  of  con- 
tracting debts  to  be  paid  out  of  it — and  that,  as  her  creditors  have 
no  means  at  law  of  compelling  the  payment  of  these  debts,  equity 
will  subject  her  separate  property  to  that  purpose."  The  judge  who 
delivered  the  opinion  in  Kirnm  y.  Weippert,  46  Mo.  532,  after  an 
elaborate  review  of  the  cases,  expresses  his  dissatisfaction  with  the 
position  taken  by  Judge  Leokabd,  although  followed  in  all  the 
other  cases ;  but  I  did  not  then,  and  do  not  now,  understand  him  as 
declining  to  be  goyemed  by  the  doctrine  of  that  case,  especially 
after  its  so  recent  affirmance  in  Schafroth  y.  Ambs.  In  Kirnm  t. 
Weipperty  the  husband  and  wife  had  purchased  certain  real  estate, 
paid  a  part  of  the  purchase-money,  and  to  secure  the  balance  exe- 
cuted notes  and  a  deed  of  trust  upon  the  property.  After  the  lots 
were  sold  under  the  trust  deed,  and  a  portion  of  the  notes  were  leA 
unpaid,  the  plaintiff  discovered  separate  property  of  the  wife,  and 
sought  to  subject  it  to  the  payment  of  the  balance ;  but  the  court 
held  that  the  trust  deed  was  the  ''only  security  intended  or  thought 
•of  by  the  parttes,  and  that  there  was  no  design  of  charging  the 
separate  property  of  the  wife,"  a  conclusion  entirely  consistent  with 
Whitesides  y.  Cannany  for  she  and  her  husband  furnished  a  special, 
and  what  should  have  been  an  ample,  security,  to  meet  her  liability. 
I  concurred  in  that  opinion,  and  I  might  odd  that  if  I  were  giv- 
ing private  impressions  as  to  what  the  law  should  be  upon  this  sub- 
ject, I  should  not  find  it  difficult  to  show  results  under  either 
theory  that,  under  some  circumstances,  seem  to  defeat  the  sup- 
posed object  of  the  creation  of  such  estates,  and  to  suggest 
modifications  more  in  accordance  with  my  own  speculations.  But  too 
great  confusion  in  the  law  upon  this  subject  has  already  arisen  from 
the  attempts  of  learned  chancellors  to  develop  their  own  ideas,  and 
I  feel  chiefly  concerned  to  ascertain  and  declare  what  is  the  law  as 
established. 

Adhering,  then,  to  the  law  as  settled  in  Missouri,  is  there  any 
rtfoeou  in  holding  that  the  wife's  indebtedness,  in  order  to  charge  her 
real  (»8tate,  must  be  evidenced  by  a  written  instrument  ?   It  is  claimed 
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thafc  to  hold  otherwise  would  be  contrary  to  the  statute  of  frauds. 
Bat  it  will  be  at  once  seen  that  this  view  is  based  upon  the  theory  that 
a  grant  of  land  to  the  separate  use  of  the  wife  is  but  a  power  of 
appointment,  and  that  every  debt  contracted  by  her  is,  so  far,  un 
execution  of  the  power.  If  this  were  so,  it  might  do  to  say  that  the 
execution  of  the  power  must  be  in  writing.  But  the  doctrine  is 
a  fiction.  A  promissory  note  in  itself  cannot  operate  upon  land^ 
and  has  no  more  reference  to  or  bearing  upon  the  realty  than  any 
debt.  If  this  fiction  be  warranto  by  the  doctrine  held  in  some 
States,  it  is  antagonistic  to  that  of  Missouri.  Our  courts  have 
never  based  the  liability  of  the  wife's  estate  upon  any  such  idea, 
but  subjected  it  upon  the  same  ground  that  all  property  is  subject 
to  the  payment  of  its  owner's  debts,  with  this  difference,  that, 
owing  to  the  general  inability  of  the  wife  to  cent:  act,  the  claim  is 
directly  upon  the  property,  which  cannot  be  reached  by  a  per- 
sonal action.  Thus  the  reason  based  upon  the  appointment  theory 
has  no  force  with  us. 

Wherever  the  doctrine  of  Whiiesides  v.  Cannon  is  held,  the  differ- 
ence between  a  written  and  a  parol  promise  is  necessarily  ignored.  In 
Murray  v.  Barbe,  3  Mylne  &  Keen.  209,  Lord.BBonOHAK,  in  speak- 
ing upon  this  point,  says :  ^'  I  own  I  can  conceive  no  reason  for 
drawing  any  such  distinction.  If,  in  respect  of  her  separate  estate^ 
the  wife  is  in  equity  taken  as  a  feme  sole^  and  can  charge  it  by 
instruments  absolutely  void  at  law,  can  there  be  any  reason  for 
holding  that  her  liability,  or,  more  properly,  her  power  of  affecting 
her  separate  estate,  shall  only  be  exercised  by  a  written  instrument? 
Are  we  entitled  to  invent  a  rule,  to  add  a  new  chapter  to  the  stat- 
ute of  frauds  —  to  require  a  writing  when  that  act  requires  none? 
Is  there  any  equity  reaching  written  dealings  with  the  property  which 
extends,  not  also  to  dealings  in  other  ways,  as  by  sale  and  delivery 
of  goods?  Shall  necessary  supplies  for  her  maintenance  not  touch 
the  estate,  and  yet  mbney  furnished  to  squander  away  at  play  be  a 
charge  upon  it  if  fortified  by  a  scrap  of  writing?  No  such  distinc- 
tion can  be  taken  upon  any  conceivable  principle."  The  force  of 
this  reasoning,  as  applied  to  our  interpretation  of  the  law,  is  not 
impaired  by  the  subsequent  opinion  of  Lord  Cottekham  in  Owens  r. 
Dickinson,  1  Craig  &  Ph.  58,  and  quoted  in  part  in  Kimm  v.  Weip- 
pert,  for  the  reason  that  he  denies  the  whole  doctrine  of  Whiiestdei 
X  Cannon,  to  which  we  adhere.  Judge  Story,  while  leaning  to  the 
doctrine  that  the  general  indebtedness  of  the  wife,  will  not  cha^g* 
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her  separate  estate,  acknowledges  (Com.  on  Eq.,  §  1400)  that  the 
reasoning  that  would  hold  it  liable  for  her  bond  or  note  would 
equally  apply  to  all  her  general  pecuniary  engagements.  So,  in 
Ozley  V.  SkelheimeTy  26  Ala.  332,  the  court  holds  "  that  ^feme  cover f^ 
as  to  her  separate  estate,  can  enter  into  contracts  in  the  same  manner 
as  a  feme  aoUy  and  that  her  contracts,  whether  written  or  verbal, 
are  equally  binding,  and  do  not  operate  upon  the  principle  of 
appointments."  In  none  of  the  Missouri  cases  did  the  court  con- 
sider whether  there  was  a  distinction  between  a  written  and  a  parol 
agreement,  although  in  all — to  one  as  the  other  —  the  reasoning 
would  apply  as  well. 

Yet  there  is  this  difference :  when  the  wife  places  her  own  name 
to  a  written  instrument  she  cannot  deny  that  it  is  her  agreement ; 
but,  when  charged  upon  a  parol  promise,  there  is  room  for  doubt ; 
and  in  a  sale  of  goods  the  creditor  should  be  required  to  establish 
affirmatively  that  they  were  purchased  upon  the  sole  credit  of  the 
wife ;  for  the  presumption  would  be,  unless  the  contrary  appears, 
that,  when  the  wife  purchases  articles  of  personal  and  family  con- 
sumption, she  does  it  upon  the  credit  of  her  husband. 

In  order  to  liquidate  this  claim  it  will  probably  not  be  necessary 
to  sell  any  property  of  Mrs.  Brown.  The  judgment  will  be  reversed, 
and  the  case  remanded,  with  directions  to  the  circuit  court  to  ascer- 
tain the  income  from  the  several  lots  described  in  the  petition,  and, 
if  the  debt  can  be  satisfied  from  such  income  within  a  reasonable 
period,  to  place  one  or  more  of  them  in  the  hands  of  a  receiver  with 
directions  to  collect  the  rents  until  a  sufficient  amount  shall  be 
received  to  pay  the  plaintiff's  claim,  the  costs  of  the  suit,  and  his 
compensation,  to  be  fixed  by  the  court. 

NoTB.~8«6  Oom  IMhrnnot  InmmmiM  Oo,  t.  Buteoek,  1  Am.  Beii.  6QL  — 
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Habpsb,  by  Wood,  his  next  friend,  y.  The  Indianapolis  and  St. 

Louis  Bailboad  Compakt,  appellant 

(47  Mo.  007.) 
McuUr  and  Mroonl — iniwry  to  filiow-9eroa7U — raihroad  company. 

The  oond actor  of  ft  train  of  cars  was  injured  in  oonseqaence  of  the  misman- 
agement  of  the  locomotive  by  a  fireman  who  had  been  placed  in  charge  of 
the  engine  by  the  agents  of  the  company.  In  an  action  for  damages  against 
the  company,  held,  that  they  were  responsible,  on  the  ground  that  they  were 
"  negligent  or  unmindful  of  their  duty  in  einploying  competent  and  skillful 
servants  in  the  execution  of  their  busineeB,  and  iigury  resulted  therefrom 
to  a  fellow-servant.*' 

Action  to  recover  for  injuries  received  by  plaintiff,  Thomas  Ih 
Harper,  while  in  the  employ  of  the  Indianapolis  &  St  Louis  Sail- 
road  Company. 

This  case  was  here  on  a  former  occasion,  and  wiU  be  found 
reported  in  44  Mo.  488.  The  action  was  for  damages,  and  after  it 
was  sent  back  by  this  court  for  a  retrial,  there  was  an  amended 
petition  and  a  verdict  for  the  plaintiff  The  amended  petition  states 
^  that  on  the  9th  day  of  July,  1867,  plaintiff  was  in  the  employ  of 
defendant  as  conductor  of  one  of  its  construction  trains  running  on 
said  road ;  that  on  said  day,  while  plaintiff  was  discharging  his 
duties  as  conductor  of  said  train,  he  was,  without  any  carelessness 
or  negligence  on  his  part  contributing  thereto,  but  solely  through 
the  mismanagement  of  the  locomotive  engine  attached  to  and  draw- 
ing said  train,  thrown  on  the  railroad  track  and  injured,  etc. ;  that 
the  injuries  so  complained  of  resulted  to  plaintiff  while  he  was  in 
the  performance  of  his  duties  as  aforesaid,  without  any  carelessness 
on  his  part  oontributing  thereto,  solely  and  directly  firom  the  fault, 
negligence  and  want  of  care  of  defendant,  in  this :  that  there  was 
no  engineer  at  said  time  upon  or  in  charge  of  said  locomotive 
engine,  but  the  same  was  then  and  there,  without  the  knowledge  or 
consent  of  plaintiff,  but  with  the  knowledge  and  by  permission  and 
authority  of  defendant,  being  managed  and  controlled  by  a  fireman, 
said  fireman  being  then  and  there,  with  the  knowledge  and  by 
permission  and  authority  of  defendant,  in  the  performance  of  an 
engineer's  duties  in  and  about  said  locomotive  engine ;  that  said 
fireman  was  not  an  engineer,  nor  was  he  fit  or  competent  to 
Vol.  IV.  — 45 
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perform  the  duties  of  an  engineer  in  and  about  said  looomotire 
engine,  of  all  whicli  defendant  at  said  time  had  ftiU  and  competent 
knowledge." 

The  defendant,  answering  this  petition,  failed  to  deny,  and  there- 
fore admitted,  that  the  fireman  in  charge  of  the  engine  at  the 
happening  of  the  injury  was  not  fit  or  competent  to  perform  the 
duties  of  an  engineer  in  and  about  the  locomotive  engine,  and  that 
plaintiff  suffered  injury.  All  the  remaining  allegations  of  the 
amended  petition  were  controverted  by  the  answer.  Certain  affirma- 
tive matter  stated  in  the  answer  was  denied  in  a  reply  filed  by  the 
plaintiff,  but  it  was  expressly  admitted  in  the  replication  that 
William  Griffith,  the  engineer  who  had  been  assigned  to  the  loco- 
motive of  the  train  whereof  plaintiff  was  conductor,  was,  at  the 
time  of  the  happening  of  the  injury,  a  competent  and  skillful 
engineer. 

The  following  abstract  of  the  testimony  presents  the  essential 
facts  as  proved  upon  the  trial :  that  in  February  or  March,  1866, 
plaintiff  was  appointed  conductor  of  a  construction  train  on  defend- 
ant's railroad,  and  continued  in  defendant's  service  in  that  capacity 
until  July  9,  1867,  when  he  suffered  the  injury  complained  ct 
His  duties  as  conductor  were  to  direct  the  engineer  when  and  where 
to  move  the  train ;  to  superintend  and  oversee  a  party  of  twenty  or 
thirty  laborers  attached  to  the  train  when  at  work,  and  to  act  as 
brakesman  and  switchman  where  his  services  in  those  capacities 
were  required.  Plaintiff  had  no  other  authority  over  the  engineer 
than  that  stated  above ;  and  with  the  management  and  control  of 
the  locomotive  he  was  not  permitted  to  interfere,  that  being  a 
skilled  employment. 

The  fireman  was  subordinate  to  the  engineer  and  not  subject  to 
the  orders  of  the  conductor.  At  the  time  of  the  happening  of  the 
occurrence  which  gave  rise  to  ibis  suit,  William  Griffith  was  engineer 
of  the  locomotive  attached  to  the  train,  and  James  Blansfield  was 
fireman.  Blansfield  was  appointed  fireman  on  the  20th  of  June, 
1867,  previous  to  which  time  he  had  been  a  laborer.  On  the  after- 
noon of  July  9,  1867,  having  finished  work  at  Alton,  plaintiff 
directed  Griffith  to  take  the  train  to  Alton  Junction,  a  distance  of 
two  or  three  miles;  to  slack  up  on  arriving  there,  that  plaintiff 
might  cut  off  the  last  car,  and  then  place  the  train  in  the  sand-pit^ 
a  few  hundred  yards  beyond  the  station.  The  train  consisted  of 
twelve  or  thirteen  platform  cars  and  a  box-car,  which  was  next  to 
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the  engine.  As  the  train  arrived  at  the  junction^  plaintiff  walked 
back,  and,  standing  at  the  end  of  the  last  ear  but  one,  with  his  back 
to  the  locomotiye,  stooped  down  and  pulled  out  the  ooupling-pin. 
Before  he  coold  ■  recover  an  upright  position,  the  train,  which  had 
slacked  its  speed  and  was  moving  slowly,  started  suddenly  ahead, 
plaintiff  was  thrown  on  the  track,  and  was  run  over  by  the  car 
which  had  been  cut  off  and  which  was  slowly  following  the  train. 
When  this  occurred  the  engineer  was  on  the  platform  at  the  junc- 
tion, having,  without  plaintiff's  knowledge,  left  the  locomotive  to 
the  charge  and  management  of  Blansfield,  the  fireman,  who  had 
pursued  that  occupation  but  nineteen  day&  The  movement  of  the 
train  which  threw  plaintiff  off  was  caused  by  the  fireman  letting  on 
the  steam.  Plaintiff  says  in  his  testimony  that  he  intended,  after 
replacing  the  pin  and  regaining  m  upright  position,  to  wave  his 
hand  for  the  engine  to  move  ahead,  but  was  prevented  by  the  hasty 
and  negligent  act  of  Blansfield,  who  started  without  waiting  for  the 
signal.  Upon  this  point  there  was  evidence  given  for  the  defense 
tending  to  show  that  the  plaintiff  did  give  the  signal ;  but  this  was 
rebutted  by  counter-testimony  in  support  of  the  plaintiff's  state- 
ment The  evidence  was  conflicting,  and,  therefore,  the  jury  alone 
could  determine  the  fkct.  It  was  further  testified  that  on  defendant's 
railroad,  with  the  knowledge  of  the  superintendent  of  engineers, 
and  without  objection  from  or  any  restraint  imposed  by  them,  fire- 
men were  permitted  to  manage  locomotives,  in  the  absence  of  the 
engineers,  at  side-tracks,  stations,  and  when  switching,  if  deemed 
competent  to  do  so  by  their  respective  engineers;  and  that,  in 
accordance  with  this  state  of  facts,  Griffith,  deeming  Blansfield 
competent,  had,  prior  to  the  injury,  yielded  up  the  management  of 
the  engine  to  him.  It  was  also  shown  that  the  management  of  a 
locomotive  so  far  involved  science,  skill  and  experience,  that  fire- 
men served  an  average  term  of  three  years  as  firemen  before  they 
were  considered  competent  to  assume  the  duties  and  responsibilities 
of  engineers.  Upon  this  state  of  facta  the  court  gave  the  following 
instructions  for  the  plaintiff: 

1.  "  If  the  jury  believe,  from  the  evidence,  that  the  plaintiff,  while 
m  the  employ  of  the  defendant,  without  any  fault  or  negligence  on 
his  part  contributing  thereto,  through  the  mismanagement  of  the 
locomotive  engine  by  a  fireman,  suffered  injury;  and  they  further 
believe,  from  the  evidence,  that  the  superintendent  of  engineers  on, 
or  superintendent  of,  defendant's  road  knew  that  the  engineers  of 
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defendant's  road  permitted  firemen  to  manage  and  control  locomo- 
tive engines,  in  the  absence  of  engineers,  abont  switches  and  sta- 
tions, and  failed  or  neglected  to  prohibit  the  same,  then,  unless 
plaintiff  had  knowledge  that  the  fireman  was  permitted  to  do  an 
engineer's  duty  therein  on  said  engine,  or  was,  at  the  time  of  the 
accident,  performing  said  duty,  they  will  find  a  verdict  for  the 
plaintiff. 

2.  ^*  The  jury  are  instructed  that  it  stands  admitted  by  the  plead- 
ings in  this  case  that  the  fireman  who,  at  the  time  of  the  accident, 
was  in  charge  of  the  locomotive  engine,  was  not  fit  or  competent 
to  perform  the  duties  of  an  engineer  in  and  about  said  locomotive 
engine." 

The  other  instructions  need  not  be  noticed,  as  no  point  is  made 
upon  them  in  this  court  For  the  defendant  the  court  gave  these 
instructions : 

1.  ^^  The  jury  are  instructed  that,  it  being  admitted  by  the  plain- 
tiff, in  his  pleadings,  that  William  Griffith  was  a  competent  and 
skillfbl  engineer,  the  plaintiff  is  forbidden  to  dispute  the  fact,  and 
the  jury  must  discard  fh)m  their  consideration  so  much  of  the  tes- 
timony of  John  Harper  as  related  to  the  incapacity  or  want  of 
sobriety  of  Griffith. 

2.  ''The  jury  are  instructed  that  if  they  believe,  fh)m  the  evi- 
dence, that,  at  the  time  of  the  injury  sued  for,  plaintiff  was  in 
defendant's  employ,  as  a  conductor  of  one  of  its  trains,  and  in  the 
discharge  of  his  duty  as  such ;  that  the  injury  complained  of  was 
occasioned  either  by  plaintiff's  own  carelessness,  unskillfulness  or 
negligence,  or  by  that  of  the  engineer  or  other  person  in  charge  of 
the  train,  they  should  find  for  defendant,  provided  defendant  haa 
exercised  proper  care  in  the  selection  of  persons  competent  for  the 
performance  of  the  respective  duties  of  engineer  and  fireman  of  the 
train  whereof  plaintiff  was,  at  the  time  of  the  injury,  conductor. 

3.  "  The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  plaintiff,  by  his  own  recklessness,  carelessness  or  unskill- 
fulness, contributed  to  the  injury  for  which  he  sues,  or  that,  by  the 
exercise  of  ordinary  care,  skill  or  prudence  on  his  part,  the  accident 
oould  have  been  avoided,  they  will  find  for  defendant" 

The  following  instructions,  which  it  is  deemed  necessary  to  notice 
as  numbered  in  the  series,  and  whioh  were  offered  by  the  defendant, 
were  refused : 

5.  "  The  jury  are  instructed  that  the  incapacity  of  the  fireman  to 
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act  as  an  engineer  does  not  justify  a  recoTery  against  defendant^ 
unless  it  has  been  established  that  the  defendant  authorized  him  to 
act  as  such ;  and  a  permission  to  the  engineer,  when  the  fireman 
was  by  the  engineer  deemed  competent  to  act  temporarily  as  engineer, 
does  not  make  the  defendant  responsible  for  a  mis&ke  or  negligence 
of  the  engineer  in  permitting  a  fireman  to  handle  the  engine  when 
incompetent  for  the  duty. 
m  ♦  *'*  «  «  *  *  * 

7.  -  i'lie  jury  are  instructed  that  it  is  admitted  by  plaintiff  in  his 
pleadings,  that  William  Orifiith,  the  engineer  of  the  train  at  the 
time  of  the  accident  sued  for,  was  a  careful,  competent  and  skillful 
engineer;  ij^  therefore,  the  jury  should  find  firom  the  evidence  that 
Griffith  was  guilty  of  negligence  in  surrendering  charge  of  the  loco- 
motiye  engine  of  the  train  to  one  who  was  incompetent  to  manage 
it,  and  that  plaintiff's  injury  was  the  result  of  such  negligence, 
plaintiff  is  not  entitled  to  recover,  because  the  negligence  of  his 
fellow-servaiht  was  one  of  the  risks  he  assumed  by  his  hiring  to 
defendant 

8.  **  The  juiy  are  instructed,  that  if  they  believe  from  the  evidence 
that  plaintiff  was,  at  the  time  of  the  accident  sued  for,  in  defend- 
ant's employ  as  one  of  the  conductors  of  its  trains,  and  that  the 
injury  sued  for  was  occasioned  by  the  negligence,  carelessness  or 
unskillfulness  of  one  of  those  employed  by  defendant  on  the  same 
train,  and  this  without  the  knowledge  or  consent  of  defendant,  then 
plaintiff  is  not  entitled  to  recover,  if  defendant  has  taken  proper 
care  to  engage  competent  servants  to  perform  the  duty  assigned  to 
them,  or  if  the  plaintiff,  at  the  time  of  the  accident  sued  for,  knew 
that  the  fireman  only  of  the  train  was  in  charge  of  the  engine,  and 
plaintiff  was  acquainted  with  the  fireman's  ability  and  skill  to  per- 
form the  duties  of  engineer. 

9.  "  The  jury  are  instructed,  that  if  they  believe  from  the  evidence 
that  the  injury  was  the  result  of  the  negligence  or  unskillfulness  of 
one  James  Blansfield,  a  fireman  at  the  time  acting  as  engineer,  and 
unfit  to  perform  the  duties  of  an  engineer ;  that  Blansfield  acted  aa 
engineer  in  compliance  with  a  custom  of  the  defendant  to  permit 
its  firemen,  in  the  absence  of  the  engineer,  to  act  as  such,  at  sta- 
tions or  when  switching ;  that  this  custom  existed  before  plaintiff 
was  employed  as  a  conductor  for  defendant,  and  became  known  to 
him  after  his  employment  as  conductor,  then  plaintiff  is  not  entitled 
to  recover." 
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Hanna  and  Oaresche  dt  Meady  for  appellants,  argued  that  it  waa 
the  negligence  of  the  engineer  and  not  of  the  company  in  allowing 
the  fireman  to  handle  the  engine,  citing  Cox  y.  lUinois  Central  Bail' 
ready  21  IlL  25 ;  Brenkman  v.  Central  Bailroad,  2  Lans.  514;  Gib- 
son T.  Pacific  Bailroady  46  Mo.  163 ;  Stevens  t.  New  York  Central 
Bailroady  1  Lans.  110;  Dyneny.  Leachy  26  Law  J.  221,  April,  1857; 
Redf.  on  Bailw.  695 ;  Shearm.  A;  Bedf.  on  Negl.  The  conductor  waa 
negligent  Kennayde  y.  Pacific  Bailroady  45  Mo.  262 ;  Morrissey  t. 
Wiggins  Ferry  Co.,  47  id.  521. 

Leverett  Bell  and  B.  B.  Sherxery  for  respondent,  aigned  that  the 
act  of  the  engineer  was  the  act  of  the  company,  citing  Illinois  Cen- 
tral Bailroad  y.  JewMy  46  DL  101 ;  Caywr  y.  Tbyfor,  10  Oray,  281. 
Approyed  in  Oibson  y.  Pacific  Bailroady  46  Mo.  163 ;  Buckner  y.  New 
York  Central  Bailroady  2  Lans.  516 ;  Snow  r.  ffarlem  BaOroady  8 
Allen,  444. 

The  tenth  instruction  is  unimportant,  as  is  stated  in  the  opinion. 
The  appeal  is  by  defendants. 

Wagner,  J.  (after  stating  the  fiacts.)  The  tenth  instruction,  in 
reference  to  the  person  in  charge  of  Ihe  engine  being  subordinate 
to  the  plainti£F,  was  properly  reflised,  there  being  no  eyidenoe  to 
justify  it 

The  jury,  in  finding  a  yerdict  for  the  plaintiff,  acting  under  the 
instructions  of  the  court,  must  haye  found,  and  did  find,  that  the 
plaintiff  receiyed  the  injury,  and  that  he  did  not  contribute  thereto; 
that  the  accident  happened  in  consequence  of  the  mismanagement 
of  a  locomotiye  engine  by  a  fireman;  that  the  fireman  was  manag- 
ing the  engine  with  the  knowledge  or  by  permission  or  authority 
of  defendant,  and  that  this  was  without  the  plaintiff's  knowledge 
or  consent.  The  incompetency  of  the  fireman  to  act  as  engineer 
is  conceded^  With  the  weight  of  the  eyidenoe  we  haye  nothing  to 
do ;  the  jury  haye  passed  upon  that,  and  their  yerdict  binds  us.  We 
haye  only  to  inquire  whether  the  law  was  correctly  laid  down  by 
the  court 

While  this  court  has  followed  the  preyailing  doctrine  that  a  ser- 
yant  of  a  corporation  who  has  been  injured  by  the  negligence,  mis* 
feasance  or  misconduct  of  a  fellow-seryant,  can  maintain  no  action 
against  the  master  for  such  injury,  yet  it  has  been  expressly  held 
otherwise  where  injuries  to  seryants  or  workmen  happen  by  reason 
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of  improper  and  defectdve  machinery  and  appliances  used  in  the 
proflocation  of  the  work,  or  where  the  servant  by  whose  negligence 
or  misconduct  the  injury  was  occasioned  is  not  possessed  of  ordinary 
skill  and  capacity  in  the  business  intrusted  to  him,  and  the  employ- 
ment of  such  incompetent  serrant  is  attributable  to  the  want  of 
ordinary  care  on  the  part  of  the  master.  McDermott  t.  Pacific  Bail* 
road  Co.,  30  Mo.  115;  BoKback  y.  Pacific  Bailroad  Oo^  43  id.  187; 
Gibson  v.  Pacific  Bailroad  Co.,  46  id.  163. 

In  Shearman  &  Bedfield  on  Negligence,  it  is  said  that  ^  proof  of 
the  employment  of  one  who  had  always  been  a  mere  clerk  or  a  com- 
mon hiborer,  to  run  a  steam  engine,  would  raise  a  presumption  of 
negligence  on  the  part  of  the  master,  without  showing  that  he  had 
actual  notice  of  the  seryanf  s  antecedents ;''  for,  as  the  authors  state 
in  another  place,  ^Mt  is  the  duty  of  a  master  to  employ  servants  of 
sufScient  care  and  skill  to  make  it  probable  that  they  will  not  cause 
injury  to  each  other  by  the  lack  of  those  qualities.*'  Shearm.  & 
Uedf.  on  NegL,  §§  90,  91. 

In  the  case  of  T^  lUinois  Cbniral  B.  B.  v.  Jewell,  46  lU.  99,  it 
was  held  that  the  company  was  liable  to  a  fellow-servant  for  an 
injury  received  while  in  their  employment,  resulting  from  the 
incompetency  of  an  engine-driver,  where  that  incompetency  was 
known  to  the  company.  In  Wright  v.  New  York  Central  B.  B,  Oo^ 
25  N.  Y.  565,  the  court  says :  ^The  master  is  liable  to  his  servant 
for  any  injury  happening  to  him  from  the  misconduct  or  personal 
negligence  of  the  master,  and  this  negligence  may  consist  in  the 
employment  of  unfit  and  incompetent  servants  and  agents,  or  in 
fnmidiing  for  the  work  to  be  done,  or  for  the  use  of  the  servants, 
machinery  or  other  implements  and  facilities  improper  and  unsafe 
for  the  purposes  to  which  they  are  to  be  applied."  In  a  later  case 
in  the  same  court,  while  recognizing  and  laying  down  the  general 
rule  that  a  master  is  not  responsible  to  those  in  his  employ  for 
injuries  resulting  from  the  negligence,  carelessness  or  misconduct 
of  a  fellow-servant  engaged  in  the  same  general  business,  the  court  ' 
proceeds  to  say :  ''  The  only  ground  then  which  the  law  recognizes, 
of  liability  on  the  part  of  defendant,  is  that  which  arises  from  per- 
sonal negligence,  or  such  want  of  care  and  prudence  in  the  manage- 
ment of  its  affairs  or  the  selection  of  its  agents  or  appliances,  the 
omission  of  which  occasioned  the  injury,  and  which,  if  they  had 
been  exercised,  would  have  averted  if  Warner  v.  I%e  Brie  B.  R 
Cc,  39  N.  Y.  471. 
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In  Snow  V.  Housatonic  R.  R.  Co^  8  Allen,  444,  445,  the  anpreme 
court  of  Massachusetts  examines  the  principle  and  gives  the  role 
the  following  clear  exposition :  ^'  Now,  while  it  is  true,  on  the  one 
baud,  that  a  workman  or  servant,  on  entering  into  an  employment, 
hy  implicatiou  agrees  that  he  will  undertake  the  ordinary  risks 
incident  to  the  service  in  which  he  is  engaged  —  among  which  is 
the  negligence  of  other  servants  employed  in  similar  services  by  the 
same  master — it  is  also  true,  on  the  other  hand,  that  the  employer 
or  master  impliedly  contracts  that  he  will  use  due  care  in  engaging 
the  services  of  those  who  are  reasonably  fit  and  competent  for  the 
performance  of  their  respective  duties  in  the  common  service,  and 
will  also  take  due  precaution  to  adopt  and  use  such  machinery, 
apparatus,  tools,  appliances  and  means  as  are  suitkble  and  proper 
for  the  prosecution  of  the  business  in  which  his  servants  are  engaged, 
with  a  reasonable  degree  of  safety  to  life  and  security  against  injury." 
The  case  of  Nbyes  v.  Smithy  28  Yt.  63,  is  also  a  case  adopting  flic 
same  principle;  and  while  it  recognizes  fiilly  the  rule  that  a  mastei 
is  not  liable  to  his  servant  for  an  injury  occasioned  by  the  negligence 
of  a  fellow-servant  in  the  course  of  their  common  employment,  the 
court  says:  '^Such  rule  has  no  application  where  there  has  been 
actual  fi&ult  or  negligence  on  the  part  of  the  master,  either  in  the 
act  A-om  which  the  injury  arose  or  in  the  selection  or  employment 
of  the  agent  which  caused  the  injury."  This  opinion  is  sustained 
by  citing  to  its  support  the  case  of  Hutchinson  v.  Railway  Co.,  5 
Wells,  Hurl.  &  G.  352,  which  also  thus  qualifies  the  rule  that  the 
master  shall  have  taken  due  care  not  to  expose  his  servants  to  un- 
reasonable risks.  The  Vermont  court  there  lays  down  this  rule : 
^  The  master,  in  relation  to  his  fellow-servants,  is  bound  to  exercise 
diligence  and  care  that  he  brings  into  his  service  only  such  as  are 
capable,  safe  and  trustworthy ;  and  for  any  neglect  in  exercising 
that  diligence  he  is  liable  to  his  servant  for  injuries  sustained  from 
that  neglect"  It  is  not  necessary  that  he  should  know  that  they 
are  unsafe  and  incapable.  It  is  sufficient  that  he  would  have  known 
it  if  he  had  exercised  reasonable  care  and  diligence.  Hutchinson  v. 
Railway  Co.,  5  Wells,  Hurl.  &  6.  352,  and  cases  cited ;  Gibson  v. 
Pacific  R.  R.  Co.,  46  Mo.  163.  Again,  in  the  case  of  Gilmnn  v.  TTi$ 
Eastern  Railroad  Corporation,  10  Allen,  233,  239,  an  employee  of 
the  defendant  brought  his  action  for  an  injury  occasioned  by  the 
negligence  of  a  switchman  in  failing  properly  to  adjust  the  switch 
upon  the  track.     The  court  held  that  the  plaintiff,  being  a  fellow- 
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wryant  in  the  employ  of  the  same  railroad  company,  conld  not 
nave  recovered  of  their  common  master;  but  they  add:  "The  evi- 
dence offered  by  the  plaintiff  at  the  trial  was  competent  to  show  that 
the  defendant,  knowingly  or  in  ignorance,  caused  by  its  own  negli- 
gence, employed  an  habitual  drunkard  as  a  switchman,  and  thereby 
occasioned  the  accident  Of  the  sufficiency  of  this  evidence  a  jury 
must  judge.  If  the  plaintiff  can  satisfy  them  that  such  misconduct 
or  negligence  in  the  defendant  caused  the  injury,  and  that  he  him- 
self used  due  care,  he  may  maintain  his  action.'^  In  the  same  case 
they  say :  "  It  is  well  settled,  both  in  England  and  America,  that  a 
master  is  bound  to  use  ordinary  care  in  providing  his  structures  and 
engines  and  in  selecting  his  servants,  and  is  liable  to  any  of  his  fel- 
low servants  for  his  negligence  in  this  regard." 

These  cases  incontrovertibly  establish  the  law  and  overwhelmingly 
support  the  theory  upon  which  the  case  was  submitted  to  the  jniy 
by  the  instructions.  If  the  defendant  was  negligent  or  unmindful 
of  its  duty  in  employing  competent  and  skillful  servants  in  the  exe- 
cution of  its  business,  and  injury  resulted  therefrom  to  a  fellow  ser- 
vant, it  must  be  held  responsible.  And  of  the  sufficiency  of  the 
proof  to  sustain  this  fact  the  jury  were  the  proper  judges.  The 
instructions  given  on  both  sides  fairly  and  substantially  embraced 
these  views,  and  we  think,  therefore,  that  they  were  unobjectionable. 
As  the  whole  case  was  presented  by  the  instructions  given,  we  see 
no  error  in  the  refusal  of  instructions  for  defendant,  as,  with  one 
exception,  they  asserted  nothing  that  was  not  sufficiently  covered 
by  those  given.  That  exception  is  in  the  one  numbered  five  in  the 
series,  and  declares  that  a  permission  to  the  engineer,  when  the  fire- 
man was  by  the  engineer  deemed  competent  to  act  temporarily  as 
engineer,  did  not  make  the  defendant  responsible  for  a  mistake  or 
negligence  of  the  engineer  in  permitting  a  fireman  to  handle  the 
engine  when  incompetent  for  the  duty.  This  instruction  concedes 
the  authority  from  the  company  to  the  engineer  to  allow  a  fireman 
to  handle  the  engine,  but  denies  that  the  employment  by  the 
engineer  is  to  be  considered  the  act  of  the  company. 

Corporations  can  only  act  through  their  agents,  and  when  they 
delegate  power  to  an  agent,  and  he  executes  that  power,  it  is  the 
act  of  the  corporation.  To  say  that»  where  an  officer  or  agent  acts 
in  pursuance  of  authority,  a  corporation  may  shirk  its  responsibility 
by  resorting  to  the  device  that  his  act  was  not  the  act  of  the  cor- 
poration, would  be  monstrous  injustice,  and  would  effectually  abro* 
Vol.  IV.  —  46 
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gate  the  sound  old  maxim,  **quifacitperalium/aciiper  seJ' 
rery  question  was  recently  raised  in  the  supreme  court  of  the  State 
of  New  York,  and  received  a  most  masterly  diBcussion  by  Mr.  Justice 
PoTTBB.  In  the  course  of  his  able  opinion  he  says :  ^  A  corporation 
cannot  act  personally.  It  requires  some  person  to  superintend 
structures,  to  purchase  and  control  the  running  of  cars,  to  employ 
and  discharge  men,  and  provide  all  needftil  appliances.  This  can 
only  be  done  by  agents.  When  the  directors  themselves  personally 
act  as  such  agents  they  are  the  representatives  of  the  corporation. 
They  are  then  the  executive  head  or  master.  Their  acts  are  the 
acts  of  the  corporation.  The  duties  above  described  are  the  duties 
of  the  corporation.  When  these  directors  appoint  some  person 
other  than  themselves  to  superintend  and  perform  all  these  execu- 
tive duties  for  them,  then  such  appointee  equally  with  themselves 
represents  the  corporation  as  master  in  all  these  respects ;  and  though 
in  the  performance  of  these  executive  duties  he  may  be  and  is  a  sei^ 
vant  of  the  corporation,  he  is  not  in  those  respects  a  co-servant,  a 
co-laborer,  a  co-employee,  in  the  common  acceptation  of  those  terms, 
any  more  than  is  a  director  who  exercises  the  same  authority. 
Though  such  superintendent  may  also  labor  like  other  co-laborers, 
and  may  be,  in  that  respect,  a  co-laborer,  and  his  negligence  as  such 
co-laborer,  when  acting  only  as  a  laborer,  may  be  likened  to  that  of 
any  other,  yet  when,  by  appointment  of  the  master,  he  exerciser  the 
executive  duties  of  master  —  as  in  the  employment  of  servants,  in 
the  selection,  for  adoption,  of  the  machinery,  apparatus,  tools,  struc- 
tures, appliances  and  means  suitable  and  proper  for  the  use  of  other 
and  subordinate  servants—  then  his  acts  are  executive  acts,  are  the 
acts  of  a  master,  and  then  corporations  are  responsible  that  he  shall 
act  with  a  reasonable  degree  of  care  for  the  safety,  security  and  life 
of  the  other  persons  in  their  employ.  These  executive  duties  may 
also  be  distributed  to  different  heads  of  different  departments,  so 
that  each  superintendent,  within  his  sphere,  may  represent  the  cor- 
poration as  master.  In  controlling  and  directing  structures,  in 
employing  and  dismissing  operatives,  in  selecting  machinery  and 
tools,  thus  he  speaks  the  language  of  a  master.  Then  he  issues  their 
orders  to  their  operatives.  Then  he  is  the  mouthpiece  and  interpre- 
ter of  their  will.  Their  voice,  which  is  silent,  is  spoken  by  hiuL 
He,  then,  only  speaks  their  executive  will ;  not  the  irresponsible 
will  of  a  fellow-workman  or  co-laborer.  The  corporation  can  speak 
and  act  in  no  other  way.    His  executive  acts  are  their  acts;  his  neg- 
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ligenoe  is  their  negligence;  his  control,  their  control  He  bus  in 
this  ezecntive  duiy  no  equal  He  is  not,  while  in  the  performance 
of  these  executive  duties,  only  the  equal  of  the  common  co-laborer 
or  coHaerranf     Brickner  v.  2f.  T.  Cent.  R.  R.  Co.y  2  Lans.  506. 

If  there  are  any  cases  which  sustain  the  defendant's  view  on  this 
point,  I  haye  been  unable  to  find  them.  The  result  of  such  a  doc- 
trine would  be  to  open  a  door  to  allow  corporations  to  esuipe  all 
responsibility  for  accidents  occasioned  by  the  negligence  of  their 
executive  agents,  and  thus  make  it  profitable  for  such  institutions 
to  manage  all  their  aflBurs  in  that  way.  I  see  no  error  in  the  court's 
refusing  the  instruction.  It  asserts  a  principle  contrary  to  law  and 
sound  morality. 

It  is  objected,  too,  that  the  court  erred  in  ruling  out  certain  evi- 
dence offered  for  the  purpose  of  impeaching  the  testimony  of  the 
plaintiff's  father.  The  father  testified  on  the  trial  that  he  had  not 
said  that  no  one  was  to  blame  for  the  accident  that  happened  to  his 
son.  Evidence  was  offered  on  this  point  to  contradict  him.  The 
bther  was  not  present  at  the  time  of  the  injury,  and,  consequently, 
what  he  said  in  this  regard  was  irrelevant  and  immaterial — being 
mere  hearsay  and  totally  inadmissible.  A  witness  is  not  to  be  inter- 
rogated on  a  subject  not  pertinent  to  the  issue,  for  the  mere  purpose 
of  discrediting  him.  It  was  wholly  immaterial  as  to  what  the  &ther 
stated  in  reference  to  the  accident  or  how  it  happened,  as  he  was  not 
present  at  the  occurrence  and  was  not  competent  to  speak  concern- 
ing it  I  have  observed  nothing  else  in  the  record  requiring  any 
particular  remark  or  consideration. 

The  judgment  must  be  affirmed    The  other  judges  concur. 


CASES 


SUPEEME    COUET 


OF 


MICHIGAN 


Datjb,  $pptiD$Bt,  T.  Thb  Dxnu>ii  avd  MiLWAUKn  BAiLRaAn 

OOMPAVT. 
(»Mloh.lOBb) 


in  ui  MlloQ  agaiaii  ft  imllxoad  oompanj,  by  &  sezrant,  for  iiJiiriM  lOoeiTBd  ta 
coofleqaenee  of  the  negligence  of  &  fellow  eemmt,  an  engineer,  Md,  that 
if  the  eompanj  need  proper  care  in  selecting  a  eompetent  engineer  they 
were  not  reeponaible  for  the  injury  to  the  fellow  senrant,  who  was  aware 
of  the  sabfleqaent  habitual  eareleflsneaa  of  the  engineer,  unless  actual 
knowledge  of  such  carelessness  was  brought  to  the  officers  of  the  company. 


AonoN  by  Davis  against  the  Detroit  and  Milwaukee  Bailroad 
Oo.  for  injuries  received,  while  in  their  employ,  from  a  fellow  ser- 
vant The  facts  are  set  forth  at  length  in  the  opinion.  The  ver- 
dict was  for  defendant    Plaintiff  appealed. 

Wm.  Jennison  and  A.  D.  Fraser,  for  appellant,  cited,  as  to  the 
mutual  duties  of  court  and  jury,  Wisner  v.  Davenport,  6  Mich.  501 ; 
Brooks  V.  G.  T.  R.  R.  Co.,  15  id.  332;  I).  £  M.  R.  R.  Co,  v.  Stein- 
burgh,  17  id.  99 ;  Hall  v.  City  of  Lowell,  10  Gudh.  260 ;  Oahnoy  etc^ 
R.  R.  Co  V.  Yarwood,  17  DL  509 ;  JewelTs  Lessee  v.  Jewell^  1  How. 
219;  Brewer  Y.  Orser,  S  Bosw.  865;  dark  v*   CaUfomia  &  N. 
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Oo^  9  GaL  251 ;  Sawywr  y.  Nichols,  40  Me.  212 ;  Frazer  y.  Oriffis, 

8  Md.  50 ;  Metropolis  v.  Outtschlich,  14  Pet  19 ;  Oreenlsaf  v.  Birth, 

9  id.  292 ;  Athens  y.  State,  16  Ark.  568 ;  Smith  y.  Ooudry,  1  How. 
28;  Tison  y.  Yaton,  15  Oa.  491;  Richardson  y.  Boston,  19  How. 
263;  Crofts  Y.  Waterhouse,  11 E.  0.  N.  119;  Graham  on  New  Trials, 
262,  266,  310,  312,  313,  314, 316  and  361 ;  BrighUej's  Dig.  511 ;  Oar- 
lis'  Dig.  303. 

Oeo,  F.  N.  Lathrop,  for  appellee. 

1.  ^^  The  master  is  not  liable  to  those  in  his  employment  for  injoriei 
arising  entirely  firom  the  negligence,  misconduct  or  nnskillfulness 
of  fellow  seryants.''  Leahey  y.  M.  G.  R,  R.,  10  Mich.  199;  1  Bed£ 
on  R.  B.  (3d  ed.)  520;  Priestly  y.  Fowler,  3  Mees.  &  Wels.  1; 
Abraham  y.  Reynolds,  5  HurL  &  Norm.  142 ;  Searle  y.  Lindsey, 
11 0.  B.  (N.  S.)  429;  Morgan  y.  Vale  of  Neath  £.  iZ.,  1  L.  B.  Q.  B. 
154;  Feitham  y.  England,  2  id.  33;  Tunney  y.  jS.  iZ.  Cb.,  1  L.  B.  0. 
B.  289;  FarweU  y.  B.  £  W.  R  R.  Oo^  4  Mete  49 ;  Hayes  y.  Wea 
R.  R  Co^  8  Gush.  270 ;  OUshamon  y.  Stony  Brook  R  R  Ob.,  10 
id.  228;  Oilman  y.  Erie  Railway  Company,  10  Allen,  233;  AJhro  y. 
Agawam  Canal  Company,  6  Gush.  75 ;  Brown  y.  MaxwM,  6  Hill» 
592 ;  Coon  y.  Syracuse  di  Utica  R.  R.  Cb.,  5  N.  T.  492;  Sherman  r. 
R.  S  S.R  R.  Co^  17  id.  158;  Boldi  y.  N.  Y.  Cent.  R.  R.  Co.,  18 
id.  432;  Wright y.  N.  F.  C.  72.  J2., 25  id.  564 ;  Warner  y.  Erie  R.  R 
Oo^  89  id.  470;  Carle  y.  B.£  P.  R  R  Co^  43  Me.  269 ;  Beaulteu 
Y.  Portland  Co^  48  id.  294;  Ryan  y.  C.  V.  R.  R  Cb.,  23  Penn.  884; 
OaUweO  y.  Brown,  53  id.  457 ;  Weger  y.  Penfu  R.  R.  Co.,  55  id.  460 ; 
HarrisonY.  Cent.  R.  R,  81  N.  J.  298;  Thayer  y.  St.  L.  R.  R  Co^ 
22Ind.26;  HardY.  V.  A  C.  R.R.,  32  Vt  4nZ\  HaydenY.  S  Manuf. 
Co^  29  Gonn.  548;  ffConnell  y.  Bait.  R  iZ.,  20  Md.  212 ;  Sullivan 
Y.  M.  S  M.  R  R,  11  Iowa,-  426.  Gompare  L.  M.  R  R  Cb.  t. 
/Stawiw, 20 Ohio, 415 ;  P^Ft.  W.S  C.RR  Oo. y. Devinney,  17 Ohio 
St  209;  CKUenwater  y.  M.  R  RR  Cb., 5  Ind.  841;  FitMpairieh  y. 
S.  dt  N.  Alb.  RRCd.,7  id.  436 ;  0.  S  M.  R  R  Co.  y.  TindaU,  18 
id.  866 ;  Thayer  y.  St.  L.  R  R  Co.,  22  id.  26;  Chamberlain  y.  M.  S 
M.RROo.,  11  Wis. ;  Mosely  y.  Chamberlain,  18  id.  700. 

2.  The  burden  was  on  plaintiff,  he  was  required  to  giye  affirmatiye 
pToo£  2  Bedfl  on  B.  B.  200,  §  15;  McM.  y.  S.  R.  R  Co., 20  Barb. 
442;  FhiUkner  y.  E.  R  R  Co.,  49  id.  826 ;  Eurtz  y.  Stuart.  1  Daly, 
482 ;  ffayden  y.  S.  Manuf.  Co.,  29  Gonn.  557  -,  M.  R.  dt  L.  E.  R.  R 
Oo.  Y.  Barher,  5  Ohio  St  568 ;  Ind.  dl  C  R.  R.  Co.  v.  Love,  10  Ind. 
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engineer,  put  on  steam,  the  engine  made  a  leap.  The  small  engines 
take  steam  quick  and  leap  all  at  rnce.  He  put  on  full  steam  and 
rushed  back ;  going  backwards  he  ran  recklessly  with  great  speed 
slap  right  into  a  car — going.  I  think,  in  forty  seconds,  and  at  a 
speed  of  eight  miles  or  more.  I  had  told  Harris  the  car  we  wanted 
was  on  track  seven,  and  we  could  see  it  when  we  got  about  half  way. 
This  was  about  eleven  o'clock,  ▲.  h.,  and  a  good  day ;  the  track 
was  not  slippery;  I  think  he  could  pull  up  in  a  minute.  The 
switch  was  set  for  track  six,  and  Harris  rushed  with  lightning  speei. 
past  the  switch,  not  making  any  effort  to  stop,  not  giving  the 
switchman  any  chance  to  shift  it,  and  rushed  right  into  a  car  on 
track  six.  Harris  was  familiar  with  the  tracks  and  switches ;  there 
were  about  eleven  cars  on  track  six,  part  loaded  with  wheat  and 
part  with  lumber;  we  struck  a  lumber  car.  I  stood  looking  the 
way  we  were  going,  and  don't  know  whether  Harris  reversed  his 
engine,  or  tried  to  do  so,  before  we  struck.  No  one  but  Lewis 
jumped  off  before  we  struck.  These  engines  have  no  tender,  but 
carry  their  wood  in  an  iron  rack.  I  was  standing  between  this  and 
the  boiler.  Sullivan  was  standing  in  the  gangway  and'  the  fireman 
in  his  place.  I  was  standing  in  the  safest  place.  The  engine  was 
wedged  under  the  end  of  the  lumber  car  by  the  collision,  and  a 
piece  of  wood  was  driven  against  my  shin,  making  a  hole  into  it  and 
smashing  my  leg."  And  after*  some  further  evidence  describing  the 
injury  and  subsequent  events,  and  showing  that  the  public  offices 
of  the  defendant  company  were  situated  within  said  railroad  yard ; 
the  plaintiff  on  cross-examination  proceeded  to  say : 

*'  I  was  head  yardsman ;  Sullivan  and  Wilson  were  under  yards- 
men,  the  same  Sullivan  that  was  on  the  engine  with  me.  Harris 
had  been  an  engine  driver  of  one  of  the  pony  engines  during  the 
whole  of  the  time  I  had  been  there;  it  was  my  constant  business, 
during  this  time,  to  use  his  engine  when  training  oars  when  he  was 
on  duty.  He  was  one  week  working  at  night,  and  one  week  during 
the  day;  there  were  two  engines  in  the  yard,  and  he  used  either  the 
one  or  the  other.  I  had  occasion  to  use  Harris  and  his  engine  when 
training  cars ;  I  constantly  used  him  and  his  engine  in  training  cars. 
On  the  occasion  in  question  my  under  yardsmen  went  down  with  me 
to  couple  on  the  cars.  Each  under  yardsman  is  connected  with  an 
engine,  which  he  follows  wherever  it  goes ;  I  Bometimes  use  one  en- 
gine and  sometimes  the  other.  The  under  yardsmen  always  keep 
with  their  own  engine;  I  leave  them  and  go  to  the  office  for  oils. 
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SnUiTan  was  attached  to  the  engine  of  which  Harris  was  the  engi- 
neer. I  am  sure  the  oar  I  was  going  after  stood  upon  track 
nomber  seven.  It  was  always  my  practice  when  gcdng  firom  one 
part  of  the  yard  to  another,  any  distance,  to  ride  upon  the  yard 
engine  when  it  happened  to  go  in  the  same  direction.  Lewis  drop- 
ped off  the  pony  engine  ten  or  fifteen  feet,  or  perhaps  fiye,  before  it 
etradc  Nothing  at  all  was  said  on  the  engine  by  any  one  about 
changing  any  switch.  I  had  said  nothing  to  Harris  about  the  speed 
at  which  he  was  running,  nor  do  I  know  that  any  thing  was  said  by 
anybody.  After  we  passed  the  switch,  nothing  was  said  about  being 
on  the  wrong  track.    There  was  no  time  to  say  any  thing.'' 

On  re-examination,  he  said :  ''  I  am  competent  tp  state  at  what 
speed  an  engine  is  run.  These  pony  engines  ought  not  to  be 
allowed  to  run  exceeding  five  miles  an  hour  in  the  yard  at  all,  and 
at  this  speed  the  switchman  would  not  be  able  to  get  off  the  engine 
and  arrange  the  switch,  unless  the  engine  slacked.  On  this  occasion 
the  engine  should  haye  slacked  so  that  the  switchman  could  have 
jumped  off  in  time  to  run  ahead  and  throw  the  switch  over.  I  think 
he  should  haye  slacked  up  about  forty  feet  before  he  came  to  the 
switch,  and  brought  his  engine  entirely  under  his  control,  so  as  to  be 
able  to  stop  in  case  the  switch  should  not  be  thrown  over,  as  switches 
sometimes  catch  and  do  not  work  readily.  The  switch  sails  are 
about  twenty-four  feet  long.  As  we  were  on  a  curve  there,  I  think 
had  Harris  diut  off  the  steam,  he  could  have  stopped  forty  feet  from 
the  switch,  in  time  for  the  switchman  to  run  ahead  and  turn  it.  I 
do  not  think  he  shut  off  steam  at  all.'' 

On  re-cross  examination,  he  testified  that  he  was  baggage  master  in 
BuflUo,  on  the  Buffido  and  Lake  Huron  road,  and  had  control  of 
the  working  of  the  yard  there  in  1860."  Was  also  car  stopper  and 
superintendent  of  the  baggage  department  at  Stratford  Junction. 
Have  worked  an  engine  occasionally  for  my  own  amusement,  so  as 
to  know  how  to  do  it  in  case  of  any  accident,  but  never  run  an 
engine  any  distance.  The  distance  within  which  a  detached  pony 
engine  can  be  stopped  depends  upon  the  speed  and  the  nature  of  the 
day.  In  a  greasy  day  it  will  slide  along  twenty  or  thirty  feet  On 
a  good  day,  going  at  the  rate  of  five  miles  an  hour  it  can  be  stopped 
at  forty  feet ;  may  possibly  be  brought  to  a  dead  stand  in  half  that 
distance.  It  is  according  to  the  weight  of  the  locomotive  and  the 
an.ount  of  steam  on.  In  my  opinion  it  would  take  about  forty  feet 
on  a  curve,  and  about  fifty  on  a  straight  line,  though  it  is  possible  it 
VoL.IV.-^  47 
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might  be  done  quicker  if  the  steam  was  shat  off  and  rcTeraed.  The 
opening  of  the  switch  was  about  two  hundred  feet  from  the  car  that 
we  hit  The  car  that  we  wanted  to  get  stood  on  track  seyen,  with* 
out  any  intervening  car.  On  the  occasion  in  question,  I  gave  direc- 
tions both  to  the  engineer  and  the  under  yardsman ;  I  sometimes 
tell  one  and  sometimes  both.  It  is  geneiully  enough  to  teU  the 
under  yardsman.  The  engineer  and  under  yardsman  were  not 
together  when  I  told  them.  It  is  the  usual  practide  for  the  head 
yardsman  to  give  his  directions  to  the  under  yardsman,  who  then 
proceeds  to  do  the  work  by  the  engine  under  his  care.  But  if  the 
under  yardsman  is  not  there,  it  was  my  duty  to  tell  the  engineer, 
and  I  sometimes,  in  the  absence  of  the  under  yardsman,  went  with 
the  engine  myselfl  The  engineer  has  the  entire  control  of  the 
engine.  Tell  him  what  to  do,  and  he  is  supposed  to  do  it  with 
safety.  I  never  made  any  complaint  to  any  officer  of  the  company 
of  Harris,  for  carelessness  or  incompetency.'' 

Evidence  was  also  given  to  show  the  previous  incompetency  and 
unfitness  of  Harris,  which  it  is  perhaps  not  necessaiy  to  state  in  fulL 
That  of  James  Donahue  related  mainly  to  a  prior  accident,  on  which 
occasion  some  cars  were  run  into  by  Harris'  engine,  and  a  man 
engaged  in  coupling  them  was  killed.  The  accident  was  in  conse- 
quence lOf  the  misplacement  of  a  switch,  and  nothing  is  stated  to 
diow  that  Harris  was  in  fault  Peachey  Maiden,  the  freight  agent, 
testified  to  the  same  occurrence,  and  that  he  reported  the  accident 
to  the  superintendent  He  also  testified  that,  on  one  occasion,  the 
cab  of  Harris'  engine  was  knocked  off  by  coming  in  contact  with  a 
Michigan  Southern  train.  The  fault  in  this  case,  he  says,  was  with 
the  Michigan  Southern  train.  He  also  says,  that  Harris  was  always 
looked  upon  as  a  competent  and  skillftil  engineer,  and  well  able  to 
manage  his  engine.  The  witness  heard  remarks  at  the  time  of  these 
accidents  which  would  probably  be  applied  to  any  other  engineer. 
These  were  from  the  parties  around  the  yard,  persons  working  on 
engines  and  laboring  men,  and  were  that  Harris  was  careless.  They 
might  have  used  the  word  "  reckless."  The  witness  could  not  say 
that  he  heard  this  on  more  than  one  occasion.  On  the  occasion  of 
this  accident,  the  bystanders  and  others,  in  talking  of  the  mat'jcr 
afterward,  said  he  might  be  a  little  careless. 

John  Wilson  testified  for  the  plaintiff  to  the  collision  wilh  the 
Michigan  Southern  train,  putting  the  fault  upon  that  train. 

William  Lewis  gave  evidence  of  remarks  by  hands  in  the  yard« 
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before  injury  to  plaintiff  that  Harris  was  miming  too  &st  and  care- 
less. This  was  somewhat  qualified  on  cross-examination,  and  he 
could  not  name  any  persons. 

John  Snlliyan  testified  to  haying  heard  remarks  by  workmen  in 
the  yard  that  Harris  had  a  pretty  careless  reputation,  and  they 
wished  him  out  of  the  yard.  The  complaint  appeared  to  be  that  he 
ran  too  fast.  He  neyer  heard  any  remark  of  the  kind  made  to  any 
ofScer  of  the  road,  nor  did  the  witness  tell  any  officer. 

We  do  not  think  there  is  any  thing  in  the  eyidence  from  which 
the  argument  can  legitimately  be  drawn  that  Harris  was  incompe- 
tent or  unfit  for  his  position,  and  that  the  company  were  chargeable 
with  notice  of  it,  unless  we  find  it  in  that  the  substance  and  efS^ct 
of  which  is  above  set  forth. 

Under  this  eyidence  the  court  charged  the  jury  as  requested  by 
defendants: 

1.  That  there  is  no  eyidence  in  the  case  to  show  want  of  care  or 
good  fidth  on  the  part  of  the  company  in  the  selection  of  Harris  for 
his  position. 

2.  That,  if  it  is  claimed  that  Harris  fell  into  habitual  carelessness 
after  he  was  employed,  there  is  no  eyidence  that  knowledge  of  such 
fact  was  brought  home  to  the  officers  of  the  company,  or  that  the 
company  continued  him  in  employment  after  such  knowledge. 

3.  That  as  the  plaintiff  testifies  that  Harris  was  working  with  the 
plaintiff  and  under  his  general  direction  as  head  yardsman,  from 
July  16  to  Noyember  22,  this  gaye  the  plaintiff  full  opportunity  to 
know  if  Harris  were  habitually  careless,  and  as  plaintiff  testified  that 
he  made  no  complaint  whatever  to  the  officers  of  the  company,  the 
plaintiff  cannot  recover  in  this  case. 

4.  That  there  is  no  evidence  in  the  case  to  show  that  the  casual 
remarks  made  by  unknown  persons,  testified  to  by  Lewis  and  Sulli- 
van, ever  reached  the  knowledge  of  any  officer  of  the  company,  and 
this  evidence  is  to  be  excluded  from  the  case.  And  the  judge  added 
to  this  the  remark,  that  he  was  not  aware  of  any  evidence  of  repu- 
tation in  the  case,  of  a  nature  that  would  be  notice  to  the  company, 
and  he  refased  to  charge  the  jury  that  if  they  should  find  that  the 
reputation  of  Harris  was  bad  as  an  engineer,  this  was  notice  to  the 
defendant 

These  charges  and  refasal  to  charge  obviously  took  the  cade  away , 
from  the  jury,  and  the  question  which  the  record  now  presents  is, 
whether  there  was  any  evidence  before  the  jury  legitimately  tending 
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to  proye  that  the  plaintiff's  case,  and  npon  which  he  was  entitled  ae 
of  right  to  their  verdict  We  are  constrained  to  say,  that^  after  a 
carefal  examination  of  the  case,  we  find  no  such  evidence. 

It  is  not  very  clear  that  the  plaintiff's  evidence  tended  to  establish 
a  case  of  incompetency  or  unfitness  on  the  part  of  Harris.  If  it  be 
conceded  that  the  injury  to  the  plaintiff  resulted  from  the  waat  of 
due  care  and  prudence  on  the  part  of  the  engineer,  it  by  no  meant 
follows  that  previously  he  had  given  evidence  that  he  was  an  unsuit* 
able  person  for  that  responsible  position.  To  give  the  testimony 
upon  that  point  the  best  possible  construction  for  the  plaintiff,  it 
falls  short  of  making  out  a  satisfactory  case.  It  is  not  clear  that  it 
was  of  a  character  which  would  have  justified  a  verdict  for  the 
plaintiff,  had  that  been  the  sole  question  involved.  But,  conceding 
that  there  was  evidence  upon  that  point  for  the  consideration  of  the 
jury,  we  are  next  to  see,  whether,  if  incompetency  existed  at  all,  the 
defendants  had  such  notice  of  that  fact,  either  expressed  or  implied^ 
as  to  put  them  in  fault  for  continuing  him  in  their  employ. 

It  is  not  claimed  that  Harris  lacked  skill,  or  that  he  ever  exhibited 
recklessness,  or  a  want  of  due  care  previous  to  his  employment  by 
the  defendants.  They  were  not,  therefore,  chargeable  with  negligence 
in  taking  him  into  their  service.  If  he  was  careless  or  untrust- 
worthy, he  became  so  after  his  engagement,  and  we  have  a  right  to 
presume  they  made  all  proper  inquiries  and  investigations  at  the 
time  of  employing  him.  The  burden  of  proof,  if  the  contrary  were 
charged,  would  be  upon  the  plaintiff.  Wright  v.  N.  Y.  Oeniral  22.  R. 
Co.y  26  N.  Y.  666;  Oilman  v.  Eastern  R  R.  Corp.,  10  Allen,  239; 
and  in  this  case  he  has  not  undertaken  to  establish  it  We  cannot 
infer  a  breach  of  duty  on  the  part  of  defendants,  when  no  evidence 
has  been  given  from  which  the  inference  is  legitimate. 

Nor  is  it  asserted  in  this  case  that  any  actual  notice  of  the  care- 
lessness or  other  unfitness  of  Harris  is  shown  to  have  ever  been 
given  to  any  of  the  ofiScers  of  the  railroad  company.  The  notice, 
if  any,  which  is  to  bind  them  is  a  notice  which  we  must  imply 
from  the  general  reputation  of  this  person,  and  from  the  fact  that 
they  are  supposed  to  know  the  accidents  occurring  to  their  cars  and 
engines,  and  to  inquire  into  and  fully  inform  themselves  concerning 
their  causes.  If  the  defendants  continue  a  man  in  their  employ 
who  is  so  notoriously  unfit,  as  to  have  established  a  general  reputa- 
tion to  that  effect,  it  is  unreasonable,  the  plaintiff  argues,  lo  suppose 
vhe  ofiScers  of  the  defendants  ignorant  of  that  fact,  unless  we  excuse 


APRIL  TEEM,  1870.  373 

DatIa  t.  The  Detroit  and  Milwaukee  Railroad  Oo. 

their  want  of  information  on  the  ground  of  neglect  of  duty  on  their 
party  to  the  employees  and  the  public  so  gross  as  to  make  it  proper 
and  just  lo  hold  them  responsible  to  the  same  extent  as  if  they  were 
fully  informed  of  all  the  facts.  And  if  they  £Eiil  to  inquire  into  the 
cause  of  accidents  where  manifestly  this  is  an  important  part  of 
ilieir  duty,  and  a  high  obligation  rests  upon  them  to  accomplish  it 
thoroughly  and  futhfnlly,  they  cannot  afterward  justly  plead  their 
ignorance  to  excuse  their  principal  from  responsibility  for  other 
accidents  resulting  from  the  same  cause. 

It  is  plain,  howerer,  that  Harris  is  not  shown  to  have  a  general 
reputation  for  carelessness  or  unfitness  of  any  description.  No  one 
yentures  to  express  an  opinion  to  that  effect.  The  evidence  only 
tends  to  show  that,  when  an  accident  occurred,  remarks  were  made 
that  he  was  careless,  or  that  he  went  too  fast  They  were  such 
remarks,  we  suppose,  as  were  almost  certain  to  be  made  in  any  case, 
when  an  unfortunate  accident  occurs,  while  the  consequences  are 
exciting  the  by-standers,  and  before  inquiry  and  cahn  consideration 
has  determined  whether  there  is  any  basis  for  them  in  justice  or 
not  Such  remarks  are  of  very  trifling  importance,  and  if  they 
would  tend  to  oonyict  a  man  of  negligence,  few  engineers  of  much 
experience,  we  apprehend,  would  escape  condemnation.  And  of 
•how  little  importance  they  were  in  the  present  case,  and  how  little 
likely  to  express  settled  opinions,  may  be  inferred  from  that  faot^ 
that  no  one  of  the  persons  supposed  to  have  made  these  remarks  is 
placed  upon  the  stand  to  testify  to  facts  which  would  justify  them. 
We  think,  therefore,  that  the  eyidence  of  reputation  should  be  dia* 
missed  from  further  consideration. 

It  will  not  be  inferred,  from  what  we  have  said,  that  we  should 
hold  that  CTidence  of  a  general  reputation,  such  as  was  sought  to  be 
proved  in  this  case,  would  be  inadmissible.  From  the  language 
employed  in  some  cases  it  might  be  supposed  that  the  notice  of 
unfitness,  which  was  to  charge  the  employer,  must  be  nothing  else 
than  actual  notice;  but  we  are  not  disposed  to  question  in  the  least 
the  correctness  of  the  doctrine  advanced  in  the  case  of  Oilman  v. 
Eastern  R.  R.  Carporaiion,  10  Allen,  233,  and  which  put  upon  the 
employer  the  responsibility  of  negligently  employing  an  unfit  per- 
son, generally  known  and  reputed  to  be  such,  notwithstanding  the 
employer  may,  in  fact,  have  been  ignorant  of  such  unfitness.  The 
ignorance  itself  is  negligence  in  a  case  in  which  any  proper  inquiry 
would  have  obtained  the  necessary  information,  and  where  the  iutj 
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to  inqnire  was  plainly  imperatiye.  See  WHghi  y.  N.  F.  Centrai 
R.  R.  Co^  25  K  Y.  666. 

Coming  now  to  the  specific  acts  of  negligence  charged  upon 
Harris  preyions  to  the  accident  in  question,  we  may  consider 
whether  these  were,  actually  or  by  implication,  brought  home  to  the 
knowledge  of  the  officers  of  defendants  in  such  manner  and  under 
such  circumstances  as  to  fairly  make  them  responsible.  And  upon 
this  question  it  is  important  to  consider  the  relatiye  position  of 
Harris  and  the  plaintiff,  and  the  supeirision  which  the  latter  had 
oyer  the  former  in  the  discharge  of  his  dutie&  This  case  differs 
from  many  which  haye  been  reported,  in  that  in  the  case  at  bar  the 
party  complaining  of  injury  was  not  a  seryant  subordinate  to  the 
one  whose  negligence  caused  it,  but  the  reyerse.  He  may  not  haye 
been  yested  with  any  special  authority  oyer  Harris,  but  to  a  certain 
extent  he  had  the  power  to  control  his  actions,  and  he  probably  had 
opportunity  to  obserye  and  be  informed  of  his  habits  and  conduct,  in 
his  employment,  as  full  and  complete  as  was  possessed  by  any  other 
person.  The  question  then  arises,  if  Harris  was  notoriously  negligent 
and  unfit,  or  if  eyen  at  times  he  was  inclined  to  be  careless,  was  not 
the  plaintiff,  by  yirtue  of  his  position,  chargeable  with  the  duty  to  the 
defendants  and  the  public,  to  inform  his  superiors  of  a  negligence 
which  constantly  threatened  disaster  to  the  interests  of  defendants, 
and  which  might  proye  destructiye  to  the  liyes  and  property  of 
others  ?  And  if,  with  knowledge  of  the  recklessness  of  Harris,  the 
plaintiff  continued  in  the  employ  of  the  defendants  without  com- 
plaint, did  he  not  take  upon  himself  all  risk  of  injury  from  such 
recklessness,  while  in  the  ordinary  performance  of  the  sendees  he 
had  undertaken,  as  much  so  as  if  he  had  expressly  contracted  with 
reference  to  possible  injury  from  such  unfitness  ?  We  think  both 
these  questions  must  be  answered  in  the  affirmatiye. 

It  cannot  be  claimed  that  the  officers  of  the  company  were  charge- 
able with  constructlye  notice  of  the  unfitness  of  Harris,  and  the 
plaintiff  not  The  same  facts  which  it  is  claimed  they  ought  to 
haye  heard  about  must  haye  transpired  in  his  immediate  presence, 
or  at  least  within  the  limited  space  within  which  he  was  constantly 
employed,  and  in  yiew  of  those  with  whom  he  was  constantly  asso- 
ciated. All  the  reasons  which  charge  the  officers  with  knowledge 
apply  with  more  force  to  a  person  situated  as  he  was,  in  a  position 
intermediate  the  persons  who  would  be  likely  to  complain  and  the 
officers.    The  probability  that  he  was  fully  informed  is  greater  than 
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that  they  were,  and  if  ihey  were  goflty  of  negligence  in  not  dis* 
eharging  Harris,  we  think  the  plaintiff  was  gnilty  of  at  least  equal 
negligence  in  not  complaining  of  him. 

The  mle  on  this  subject,  as  we  understand  ity  is  very  well  laid 
down  in  Mad  River  and  Lake  Erie  R.  R.  Co.  y.  Barber^  5  Ohio  N.  S. 
664.  The  action  was  brought  to  recover  damages  for  an  injury 
caused  to  Barber  by  reason  of  defects  in  some  •  portion  of  the 
machinery  employed  by  the  railroad  company,  while  he  was  in  their 
employ  as  conductor.  The  court  says :  "  The  duty  imposed  on  the 
company  by  the  relation  occupied  by  the  conductor  was  to  use 
reasonable  and  ordinary  care  and  diligence  in  furnishing  him  with 
BufiScient,  sound  and  St'vfe  cars  and  machinery  for  the  train.  This 
duty  required,  not  only  that  the  company  should  use  proper  skill  and 
diligence  in  procuring  and  furnishing  sufficient  and  safe  cars  and 
machinery,  but,  also,  when  notified  that  they  had  become  insufficient, 
and  Tmside,  or  when  they  had  been  in  use  as  long  as  they  could  in 
safety  be  used,  to  take  them  off  the  road  until  repaired  and  made 
sufficient  and  safe.  And  for  any  injury  sustained  by  an  agent  or 
employee  of  the  company,  from  any  neglect  of  this  duty,  the  com- 
pany would  be  liable.  But  the  relation  occupied  by  the  agent  or 
employee  imposes  the  reciprocal  duty  upon  him.  It  was  the  duty  of 
Barber,  as  the  agent  or  conductor  of  this  train,  to  use  ordinary  and 
reasonable  skill  and  diligence  on  his  part,  not  simply  in  the  manage* 
ment  of  the  train,  but  also  in  supervising  the  due  inspection  of  the 
cars,  machinery  and  apparatus,  as  to  their  sufficiency  and  safety, 
while  under  his  charge,  and  on  the  discovery  of  any  defect  or  insuffi- 
ciency, to  notify  the  company,  and  to  take  the  proper  precautions  to 
guard  against  damages  therefrom.  And  if  he  was  injured  by  the 
negligence  of  the  company  in  furnishing,  or  continumg  to  use  defec- 
tive cars  and  machinery,  yet,  if  his  own  neglect  of  duty  in  the 
management  of  the  train,  or  due  inspection  of  the  cars  and 
machinery  in  his  charge,  contributed  as  a  proximate  cause  of  the 
injury,  he  could  have  no  right  of  action  against  the  company  for 
damages ;  or  if  he  knew  of  the  defects  and  insufficiency  of  the  cars 
or  machinery,  and  without  taking  the  necessary  and  proper  precau- 
tion to  guard  against  danger,  continued  to  use  them,  he  took  upon 
himself  this  risk,  and  waived  his  right  as  against  the  company." 
We  think  this  is  good  law  and  good  sense,  and  it  is  fatal  to  anj 
recovery  by  the  plaintiff  in  this  case. 

In  the  case  of  The  Indianapolis  and  Oincinnatti  R.  R,  Oo.  v.  Love 
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10  Ind.  556,  the  court  say  that,  where  both  parties  haye  equal 
knowledge,  and  the  aerrant  oontinaee  in  the  semce,  the  tme  role 
of  decision  is,  that  each  party  takes  the  risk,  unless  the  employer 
undertakes  to  give  special  directions.  The  same  rule  was  reoog- 
nized  in  the  case  of  Thayer  y.  Si.  Louis,  AUon  and  T.  H.  B.  R.  Co^ 
22  Ind.  29,  and  in  numerous  other  cases  which  we  need  not  quote 
firom  here.  The  case  of  Skipp  y.  Eastern  Counties  R.  R.  Oo^  9  Ezch. 
223 ;  Griffiths  y.  Gh'dlow,  3  HurL  and  Norm.  654 ;  Wittiams  v.  dough, 
id.  258 ;  Assop  y.  Totes,  2  id.  768 ;  ffayden  y.  SmithviUe  Manf 
Co.,  29  Conn.  558,  and  MeMiUan  y.  Saratoga  and  Wash.  R.  R. 
Co.,  20  Barb.  449,  are  particularly  referred  to. 

It  is  sought,  howeyer,  to  bring  this  case  within  the  principle  indi- 
cated in  Indianapolis,  etc,  R.  R  Co.  y.  Love,  10  Ind.  556,  and 
others  like  it,  by  showing  that  in  fact  in  this  case  the  defendants, 
through  the  plaintiff's  superior  o£Bcer,  Mr.  Maiden,  did  giye  special 
directions  and  subjected  the  plaintiff  to  special  risk  by  ordering  him 
in  this  instance  to  take  the  pony  engine  and  perform  the  duty,  in 
attempting  to  discharge  which  the  accident  occurred.  But  there  is 
no  foundation  for  this  argument  What  the  plaintiff  was  directed 
to  do  was  only  an  ordinary  seryice,  such  as  the  employment  contem- 
plated, and  such  as  he  was  performing  firom  hour  to  hour.  It  was 
not  something  apart  firom  his  ordinary  occupation,  under  his  em- 
ployment, and  which  for  that  reason  he  could  not  be  supposed  to 
haye  contemplated  the  risk  of,  nor  was  the  direction  to  perform  it 
**  special  direction ''  in  the  sense  of  pointing  out  any  thing  unusual 
to  be  done  by  him.  It  would  be  as  proper  to  say  of  any  order  to  a 
conductor  to  perform  his  usual  trip,  that  it  was  special  direction,  as 
it  would  be  to  apply  that  language  to  the  present  case. 

This  view  of  the  case  renders  it  unnecessary  to  consider  some 
other  questions  which  are  presented  by  the  assignment  of  errors, 
and  wUch  become  immaterial  if  the  plaintiff  on  his  own  showing 
was  not  entitled  to  recoyer.  Obyiously,  the  case  is  to  be  regarded 
in  a  light  somewhat  different  from  what  it  should  haye  been,  had 
the  eyidence  which  the  plaintiff  gaye  been  giyen  by  other  witnesses. 
In  the  latter  case  the  eyidence  of  bets,  precluding  recoyery,  would 
be  addressed  to  a  jury  who  might  not  giye  them  ftdl  credence,  or 
who  might  suppose  them  qualified  by  other  eyidence  considerably 
modifying  their  legal  effect  But  the  plaintiff  who  states  his  own 
ease  on  the  witness  stand,  and  states  himself  out  of  court,  cannot 
well  ask  the  jury  to  disbelieye  or  disregard  that  which  teUs  against 
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him.  If  he  uneqnivooally  states  facts  which  establish  a  defense,  and 
there  is  no  attempt  at  a  qnali^^g  explanation  by  other  witnesses, 
he  has  no  groond  of  complaint  if  the  court  charges  the  jory  that 
no  leooyery  is  justifiable. 

The  judgment  of  the  circuit  must  le  affirmed  loUh  eaete* 


Bjkirov,  appellant,  y.  WmmL 

(SOMIolulML) 

htfeMm  among  animah — UdbiM^  ^ifowmn. 

K  was  In  the  oooapancj  of  the  land  of  W.  m  a  mere  licensee,  and  paatued 
npom  It  a  flock  of  sheep  affected  with  an  infections  disease.  Immediatelj 
after  R  took  his  sheep  awaj  W.  moyed  npon  the  land  with  his  sheep,  and 
the  dlfmasft  was  communicated  to  the  sheep  of  W.,  who  was  ignorant  of  the 
nature  of  the  disease  and  its  mode  of  communication,  but  had  been  falselj 
Informed  bj  E.  that  theie  was  no  danger.  HM,  that  R  was  liable  to  W. 
In  damages. 

AonoN  on  the  case.  Winnie  brought  a  special  action  on  the  case, 
against  Eaton,  to  recoyer  damages  consequent  upon  the  manner  in 
which  Eaton  had  used  premises  which  Winnie  had  bought  of  hinu 
The  third  count  of  the  declaration,  which  alone  it  is  necessary  for 
us  to  consider  here,  is  as  follows : 

^*  And  whereasi,  heretofore,  to  wit,  on  the  Slst  day  of  Noyember, 
1864^  the  said  plaintiff  was  the  owner  in  fee  of  the  aforesaid  de- 
scribed lands  and  premises,  then  lately  -purchased  of  said  defendant, 
which  said  lands  and  premises  were  then  and  there,  to  wit,  on  the 
day  and  year  last  aforesaid,  suitable  and  proper  lands  for  farming 
and  for  tilie  pasturing  and  raising  and  yarding  of  sheep,  and  were 
free  from  any  contagion  or  infection  dangerous,  noxious  or  fatitl  to 
sheep  or  other  stock,  and  being  so,  the  owner  in  fee  of  said  premises, 
the  said  plaintiif  heretofore,  to  wit,  on  the  day  and  year  last  afore- 
said, at  the  township  of  Leoni,  in  said  county  of  Jackson,  at  the 
special  instance  and  request  of  said  defendant,  and  in  consideration 
that  said  defendant  would  exercise  proper  care  and  prudence  in  and 
about  said  premises,  and  not  commit  or  suffer  to  be  committed  any 
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plaintiiPs  aheep  would  thereby  be  injured^  he  would  be  liable  if  plain- 
tiflTs  were  thereby  infected ;  tiiat,  if  the  plaintiff  was  guilty  of  neg- 
ligence in  trusting  to  what  Eaton  said  about  the  disease  being  cured 
by  the  frost,  or  if  he  was  negligent  in  putting  his  sheep  on  the  place 
after  he  had  knowledge  of  defendant's  sheep  being  diseased,  then 
the  defendant  would  not  be  liable  on  that  count;  chat»  if  plaintiff 
was  himself  negligent,  or  lacked  due  care  in  placing  the  sheep  on 
the  premises,  or  if,  in  other  words,  the  plaintiff,  through  negligence, 
contributed  to  the  injury,  he  could  not  recoyer. 

The  jury  haying  returned  a  yerdict  for  the  plaintiff  the  ooirectness 
of  this  charge  and  of  the  refusals  to  charge  is  the  question  which 
is  to  be  considered  in  this  court 

John  D.  Oanelyy  for  appellant. 

W.  K.  Gibson  and  D.  Johnson^  for  appellee. 

OooLBT,  J.  (after  stating  the  facts.)  Was  the  act  of  the  defiand- 
ant  in  putting  the  diseased  sheep  upon  the  premises,  with  knowl- 
edge of  the  disease  and  of  the  liability  to  communicate  the  infeo- 
tion  in  the  manner  charged,  a  lawful  act  ?    We  think  not 

It  is  assumed,  in  the  argument  made  on  behalf  of  Eaton  in  this 
court,  that  after  he  had  conyeyed  the  land  he  became  tenant  to 
Winnie,  and  had  the  usual  authority  of  a  tenant  to  make  use  of  the 
premises  as  he  pleased.  This,  we  think,  is  an  error.  Nothing  in 
the  case  shows  that  he  was  giyen  any  such  authority.  The  request 
he  made  on  behalf  of  Cain  was  only  that  Gain  might  be  allowed 
for  a  period  to  remain  on  the  land  until  *a  house  elsewhere  was 
ready,  and  an  afflrmatiye  response  to  his  request  gave  all  the  right 
he  or  any  one  under  him  had  there.  The  right  to  the  possession  of 
the  premises  passed  immediately  to  Winnie  on  the  receipt  of  the 
deed,  and  the  permission  for  Cain  to  remain  was  a  mere  license, 
which,  eyen  while  unreyoked,  would  not  haye  precluded  the  licensor 
firom  taking  actual  possession  of  the  premises  generally,  and  putting 
his  stock  upon  them  if  he  saw  fit  Any  occupation  by  Eaton,  incon- 
sistent  with  this  general  right  in  his  grantee,  would  not  haye  been 
warranted  by  the  license,  and  consequently  would  haye  been  wrong- 
ful and  unjustifiable.  And  the  wrong  becomes  yery  palpable  and 
yery  gross,  when,  under  a  mere  permission  for  a  family  to  remain  on 
the  land,  the  party  assumes  to  bring  infection  upon  it,  of  a  charac- 
ter which  must  remain  after  full  possession  has  been  surrendered. 
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It  is  yeiy  evident  to  as  that  the  license  given  was  exceeded,  and  the 
gfatnitons  privilege  Eaton  had  solicited  was  grosslj  abnsed,  and 
tiiat  he  onght  in  justice  to  be  held  responsible  for  ^e  consequent 
damages. 

But»  even  if  this  be  so,  it  is  claimed  that  the  plaintiif  below  was 
entitled  to  recover,  because,  having  foil  knowledge  of  the  facts,  he 
was  himself  guilty  of  negligence,  in  turning  his  sheep  upon  the 
premises  where  they  would  be  likely  to  take  the  infection.  We 
think,  however,  that  this  position  is  not  sustainable.  The  plaintiff 
testllied  that  he  was  ignorant  of  this  disease,  and  we  are  not  aware 
that  the  disease  is  so  common  and  so  generally  understood,  that 
every  man  at  his  peril  is  bound  to  understand  its  danger  and  ita 
infectious  character.  Eaton  assured  him  there  was  no  danger,  and 
he  believed  this  assurance.  Where  one  assumes  to  have  knowledge 
upon  a  subject  of  which  another  may  well  be  ignorant,  and  knowingly 
makes  fiedse  statements  regarding  it,  upon  which  the  other  relies,  to 
his  injury,  we  do  not  think  it  lies  with  him  to  say  that  the  party 
who  took  his  w()rd  and  relied  upon  it  as  that  of  an  honest  and 
truthful  man  was  guilty  of  negligence  in  so  doing,  as  to  be  pre- 
cluded from  recovering  compensation  for  the  injury  which  was 
inflicted  upon  him  under  cover  of  the  falsehood*  If  a  party's  own 
wrongful  act  has  brought  another  into  peril,  he  is  not  at  liberty  to 
impute  the  consequences  of  his  acts  to  a  want  of  vigilance  in  the 
injured  party,  when  his  own  conduct  and  untruthful  assertions  have 
deprived  the  other  of  that  quality  and  produced  a  fiedse  sense  of 
security.  Upon  this  point  we  content  ourselves  with  referring  to 
the  cases  of  Pennsylvania  R.  B.  Go.  v.  Ogier,  35  Penn.  St  72 ;  Oor- 
don  V.  Orand  Si.  R.  R  Co.,  40  Barb.  550 ;  and  Bmst  v.  Hudson 
River  R.  R.  Co.,  35  N.  Y.  88,  which  fully  support  and  illustrate  the 
position  here  taken. 

The  judgment  of  the  court  below,  we  think,  should  be  affirmed^ 

with  oosta 
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Tbm  AuDHOBB  OF  Watvb  ComsTTT  T.  Burou,  appellant 

\M^^^K^fm    wf^^/t^Ww  ^HMW^  tLt    a'^a^v        ^w^wa^w^^^a* 

BL  and  M.  wwre  oppostng  candidateB  for  ooan^  treMimr.  M.  wm  deebured 
elected  bj  the  oountj  canTaMen  and  entered  npon  the  datiea  of  the  office. 
The  election  was  oonteeted,  and  B.  was  finallj  declared  entitled  to  the  office 
by  the  Jadgment  of  the  sapreme  coort.  The  eonn^  anditor  in  settling 
with  K.  aUowed  him  the  salary  for  the  time  he  held  the  office.  AU»ihat  B. 
could  not  exact  salary  for  the  time  M.  was  actually  in  office.  Ooounr,  J., 
dissenting. 

AcTiOK  bj  the  board  of  aaditon  of  Wayne  oonniy  to  reooTer 
oertain  moneys  retained  by  Benoit,  county  treasurer.  The  fbota 
are  set  forth  in  the  opinion.    The  appeal  is  by  Benoit 

7%M.  B/omm/ni  for  the  county,  argued  tiiat  the  right  to  salary 
only  arose  from  a  rendition  of  sendees^  and  dted  BmiXh  y.  Mayor  of 
New  York,  87  N.  T.  518. 

0.  F.  N.  Lathropf  for  Benoit 

1.  A  mere  de  fado  officer  cannot  set  up  the  office  as  the  ground 
of  any  rights  or  benefits  to  himsel£  Qrwti  y.  Bwh^  S8  Wend. 
502;  Ptfopfe  y.  White,  24  id.  529;  Pscpfe  y.  ffopsony  1  Denio,  579; 
BiddhY.  OoufUff, 9  Seig.  and  Bawle,886;  10 id. 249 ; Ibtol&rY.Bebee, 
9  Mass.  231 ;  Venabhr.  Curd, 2  Head, 582 ;  Patterson  y.  MiUor,  2 
Mete.  (Ey.)  493 ;  Oourhy  y.  Hawkins,  2  Olark  (Iowa),  175. 

2.  The  compensation  of  a  public  officer  is  incident  to  the  true 
title.  People  y.  Tieman,  80  Barb.  193 ;  S.  0.,  8  Abb.  Pr.  859 ;  4 
Abb.  Dig.  206 ;  People  ex  reL  Dorsey  y.  amith,  28  OaL  21 ;  Peopie 
y.  Brennan,  30  How.  Pr.  417 ;  7  Abb.  Dig.  484. 

Oampbell,  G.  J.  Benoit  was  sued  for  not  paying  oyer  the 
moneys  in  his  hands  as  treasurer  of  Wayne  county.  The  sum 
which  he  retained  was  an  amount  claimed  to  be  due  to  him  for  his 
salary,  during  the  pendency  of  proceedings  in  qtio  warranto,  against 
George  Miller,  who  held  the  office  in  £EM)t,  but  who  was  decided  not 
to  have  been   lawfully  elected. 

The  case  shows  that  Miller  was  declared  and  certified  by  the 
couut}  canvassers  to  have  been  duly  elected,  and  that  he  took  thr 
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legal  oath  and  gave  bond  and  assumed  the  office,  and  held  it  and 
performed  its  duties  and  reoeiyed  its  emoluments  until  ousted ;  and 
that  Benoit  was  finally,  by  the  judgment  of  this  court,  declared  en- 
titled to  the  office,  and  has  still  pending  his  claim  on  suggestion  of 
damages  under  the  statute. 

The  court  below  held  that  Benoit  could  not  claim  his  salary 
against  the  county,  when  Miller  had  recdred  it  as  treasurer,  actu- 
ally holding  office  in  the  manner  mentioned. 

It  seems  very  well  settied  that,  as  against  the  person  who  has  kept 
him  out  of  office  by  the  intrusion,  an  action  would  lie  for  the  injury, 
under  which  the  lawful  perquisites  which  he  would  have  received  if 
in  office  will  be  the  proper  subject  of  inquiry.  Our  statute  has  rec- 
ognized the  right  to  this  redress,  and  has  substituted  a  suggestion 
jistead  of  the  old  action  on  the  case  of  the  assize.  The  precise 
measure  of  damages  it  would  not  be  proper  for  us,  on  this  hearing, 
to  consider.  But  the  right  is  unquestionable,  and  is  put  on  the 
same  footing  with  actions  for  disseizin  of  lands.  See  Peiit  v. 
Rausseauj  15  La.  An.  239 ;  8igur  y.  OrensAaw,  10  id.  298 ;  Boyter 
y.  Dodmoorih,  6  T.  B.  681 ;  U.  &  y.  Addison,  6  Wall  291 ;  Same 
y.  SatMf  22  How.  174.  In  the  latter  case  the  jurisdiction  of  tiie 
court  to  try  the  cause  depended  upon  the  amount  of  money  In- 
yolved  in  the  issue,  and  it  was  held  that  in  the  quo  warranto  pro- 
ceedings the  salary  received  and  receivable  by  the  defendant  was,  for 
this  purpose,  a  governing  consideration. 

It  cannot  be  possible  that  a  county  can  be  liable  to  pay  the  same 
salary  twice  over;  and  if  the  present  claimant  can  demand  the 
money,  it  must  be  because  the  payment  to  Miller  was  not  warranted. 

And  this  can  only  be  upon  the  assumption  that  the  county  au- 
thorities were  bound  to  know  who  was  lawfiQly  entitled  to  the  fees, 
or  else  that  they  were  bound  to  prevent  the  defeated  i>arty  from 
getting  the  salary  until  the  suit  was  decided. 

Whatever  may  be  the  case  in  regard  to  a  mere  intruder,  without 
any  claim  or  color  of  title,  there  can  be  no  doubt  that  a  person  ac- 
tually obtaining  office  with  the  legal  indicia  of  title  is  a  legal  offi- 
cer until  ousted,  so  £eu-  as  to  render  his  official  acts  as  valid  as 
if  his  title  were  not  disputed.  And  it  is  equally  plain  that  there 
can  never  be  two  incumbents  at  once.  If  one  is  in  the  other  claim- 
ant is  out,  and  the  law  never  has  tolerated  any  other  theory.  The 
proceeding  by  quo  warranto  will  not  lie  when  an  office  is  vacani 
Rez  v.  Whitweil,  5  T.  R.  85.    And  whenever  a  mandamus  has 
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been  sought  which  would  in  any  way  inyolye  an  inquiiy  into  the 
right  to  an  office,  it  has  been  held  that^  if  the  office  is  actually  ftiU^ 
there  can  be  no  inquiry  except  upon  quo  warranio,  and  untQ  the  in- 
cumbent is  thus  ousted  no  one  else  can  haye  any  enjoyment  of  the 
office.  Rex  y.  Mayor  of  Colchester,  2  T. B.  ^9;  Rex  y.  Jfoyor  of 
Oxford,  6  A.  ft  E.  349;  Reg.  y.  Mayor  of  Wincheeier,  7  id.  215; 
Reg,  y.  Phippen,  id.  966. 

It  was  also  held  in  People  y.  Head,  36  SL  825,  that  fnandamue 
will  lie  in  fayor  of  a  party  who  has  the  proper  title  or  oertifloatey 
against  a  prior  officer  who  claims  to  hold  oyer,  under  a  new  elec- 
tion, to  compel  him  to  respect  the  official  certificate,  and  seek  his 
remedy  as  a  relator  in  proceedings  by  quo  warranto.  And  in  Queen 
Y.  Blizard,  L.  R,  2  Q.  B.  56,  it  was  held  that  a  resignation  of  a  de- 
fendant in  quo  warranto  was  no  answer  to  the  application  for  a  writ, 
because  without  judgment  of  ouster  the  relator  could  not  get  in. 

The  position  of  a  person  who  has  a  right  to  claim  an  office,  but 
has  not  yet  assumed  it,  is  in  no  sense  an  incumbency.  The  King 
y.  Swyer,  10  B.  ft  0.  486.  Under  our  statutes  the  party,  howeyer 
well  entitled,  loses  his  right,  unless  he  files  his  oath  and  bonds. 
0.  L.,  §  475.  We  held  in  People  y.  Mayworm,  5  Mich.  146,  that  a 
person  who  had  been  depriyed  of  his  eyidences  of  title  by  the  grant- 
ing of  a  certificate  to  some  one  else,  was  not  compelled  to  file  his 
oath  and  bond  until  judgment  in  his  fayor,  because  no  one  was 
.obliged  to  recognize  him  as  against  the  one  holding  the  certificate. 
If,  howeyer,  the  county  authorities  were  compelled  to  look  behind 
the  papers,  there  could  be  no  reason  for  any  such  exception.  And 
nothing  but  actual  incumbency  can  make  a  person  a  legal  officer, 
howeyer  much  he  may  be  entitled  to  obtain  the  office.  And,  cer- 
tainly, when  a  person  stands  of  record  as  ousted  and  demanding  the 
ouster  of  another,  whom  he  alleges  to  be  wrongfully  in  office,  as  a 
means  of  getting  his  own  rights,  it  could  not  be  claimed  that  the 
acts  of  the  relator  would  be  in  any  sense  official  acts.  The  only 
yalid  proceedings  in  the  name  of  office  must  be  those  of  the  actmd 
incumbent.  And  his  acts  are  yalid  to  all  purposes,  except,  possibly, 
his  own  protection  from  liability  as  a  wrong-doer.  The  doctrine  of 
the  yalidity  of  the  acts  of  officers  de  facto  has  been  carried  as  far  as 
possible.  In  State  v.  WilUains,  5  Wis.  308,  it  was  held  to  make  good 
the  approval  of  a  statute  by  a  goyemor  usurping  office.  In  Venable 
y.  Curd,  2  Head,  582,  it  was  carried  to  the  questionable  extent  of 
making  good  the  action  of  a  court  under  an  inyalid  statute.    In 
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Daly  y.  Oorham,  5  Pick.  487>  where  an  officer  de  faeio  had  made  a 
nde,  it  was  held  that,  in  a  suit  against  himself  with  otherSy  for 
remoTing  property  thus  sold,  he  oonld  justify  under  the  sale.  In 
Leaeh  y.  OasMy,  23  Ind.  449»  it  was  held  that  a  school  officer,  di 
fado,  could  not  hare  title  questioned,  in  an  application  made  by  him 
for  a  mandamus  to  compel  the  payment  to  him  of  school  moneys  by 
the  local  officers.  And  it  will  not  be  denied  that  Miller,  the  acting 
treasurer  of  Wayne  county,  could  have  compelled  the  payment  to 
himself  officially  of  all  funds  belonging  to  the  treasury. 

In  Desmond  y.  McCarthyy  17  Iowa,  525,  it  was  held  that,  in  a 
replevin  by  an  officer  defcuio  to  recover  the  papers  belonging  to  his 
office,  which  had  been  withheld  on  a  claim  that  he  was  not  the 
lawful  officer,  his  title  could  not  be  questioned,  but  that  the  only 
inquiry  on  that  must  be  in  proc^ings  to  oust  him. 

The  general  doctrine  in  regard  to  de  fado  officers  is  so  familiar 
that  no  citations  are  necessary  to  show  it 

If  courts  themselves,  when  called  on  for  affirmative  action  in  aid 
of  an  officer,  cannot  inquire  into  his  title,  it  cannot  be  reasonable 
to  allow  or  to  expect  other  bodies  or  persons  to  do  so.  No  case  is 
to  be  found  in  which  such  an  inquiry  has  been  sanctioned.  And 
nothing  could  be  more  unsafe.  It  is  quite  possible  for  persons  to 
combine  and  connive  at  fraudulent  contrivances  to  secure  office 
unworthily.  But  it  is  just  as  easy  to  do  it  in  one  interest  as  in 
another;  and  if  the  county  authorities  can  withhold  money  and 
official  privUeges  on  a  pretense  that  an  incumbent  is  not  legally 
elected,  they  can  practically  control  the  offices.  The  law  presumes 
that  public  functionaries  do  their  duty,  and  if  the  certificate  of 
county  canvassers,  under  oath,  is  not  to  be  respected,  there  is  no 
reason  fbr  respecting  the  acts  of  any  one  else.  All  bodies  can  do 
wrong,  but  our  government  proceeds  on  the  assumption  that  they 
probably  will  not  And  when  a  person,  duly  certified,  has  complied 
with  the  ceremonies  and  conditions  incident  to  office,  public  policy 
would  not  be  subserved  by  allowing  his  rights  to  be  questioned  in 
any  other  form  than  by  a  judicial  trial.  Thus  much  respect  is  given 
to  all  other  ministerial  certificates  when  acted  upon,  and  there  is  no 
reason  for  applying  a  different  principle  here. 

It  was  held  in  Smith  v.  Mayor  of  Neto  Yorhy  37  N.  T.  518,  that 
QO  claim  could  be  brought  for  salary  or  perquisites,  against  a  muni- 
cipal corporation,  covering  any  period  when  the  claimant  was  not 
actually  in  office ;  and  this  was  put  on  the  ground  that  these  are  the 
Vol.  IV.— 49 
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reward  of  express  or  implied  seryicesy  and  therefore  oannot  belong 
to  one  who  conld  not  lawfoUj  p^orm  those  senrices^  although 
wrongly  hindered  from  oocupying  a  position  in  which  he  might  ren- 
der them.  And  in  the  prerions  case  of  Connor  y.  Mayor  of  Jfetu 
Yorkf  5  N.  Y.  285,  the  same  doctrine  as  to  the  natnre  of  official 
salaries  and  fees  was  laid  down.  Nor  does  there  seem  any  good 
reason  for  doubting  this  rule.  If  an  office  were  a  contract  relation, 
it  is  shown  bj  the  reasoning  that  it  would  not  be  competent  to  legis- 
late so  as  to  impair  its  tenure  or  its  value.  Yet  it  has  always  been 
held  competent  to  abolish  or  modify  tenures  and  profits  at  the  will 
of  the  legislature,  when  not  restrained  by  the  constitution.  And 
there  can  be  no  consistent  theory,  except  tiiat  which  regards  official 
rewards  as  the  recompense  for  actual  or  implied  official  work.  Nor 
would  it  be  possible  in  most  cases  to  haye  the  work  done  without 
some  certainty  of  pay  for  it  An  officer  is  not  to  be  expected  to 
work  for  nothing,  so  long  as  it  may  please  his  enemies  to  assume  to 
doubt  his  title.  There  is  very  good  reason  why  he  should  be  com- 
pelled to  respond  to  the  rightful  claimant  who  would  haye  been 
glad  to  ftOfill  the  conditions.  But  the  laws  assume  that  the  laborer 
is  worthy  of  his  hire,  and  the  person  who  is  required  to  be  recognized, 
for  the  time  being,  as  the  legal  incumbent  for  the  purposes  of  doing 
the  work,  should  be  recognized  for  the  purpose  of  remuneration 
also,  so  far  as  those  are  concerned  with  whom  he  deals  officially,  and 
who  haye  no  personal  interest  in  the  contest  for  the  office. 

The  Califomia  authority  (People  y.  Smyth,  28  GaL  21)  is  based 
entirely  upon  New  York  cases  which  are  not  law  in  the  latter  State, 
and  which  were  made  in  disregard  of  the  preyious  decision  in  Con- 
nor's case.  It  has  no  reasoning  of  its  own  and  does  not  seem  war- 
ranted by  principle. 

There  is  an  entire  absence  of  authority  elsewhere  in  fietyor  of  any 
such  principle,  and  inasmuch  as  suits  haye  been  numerous,  and 
decisions  uniform,  for  centuries  in  regard  to  claims  against  the 
wrong-doing  intruder,  and  no  precedents  are  to  be  found  fayoring 
suits  against  those  from  whom  payment  for  official  seryices  would 
originally  be  sought,  the  silence  of  the  books  on  a  question  which 
could  not  haye  escaped  notice  is  very  significant  It  can  only  be 
explained  by  the  maxim  that  the  right  to  office  of  a  person  in  actual 
possession  cannot  be  questioned  collaterally. 

There  is  one  modern  English  case  which  is  quite  in  point  In 
(he  case  of  The  Queen  y.  Mayor  of  Cambridge,  12  Ad  and  EL  702; 
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under  an  act  proyiding  remuneration  to  persons  removed  from  office^ 
it  was  held  that  an  officer  de  facto  who  had  not  complied  with  cer- 
tain provisions,  which  would  have  made  him  an  officer  dejure^  was 
nevertheless  entitled  to  the  remuneration^  because  he  was  actually 
in  office,  and  had  been  performing  the  duties.  While  made  under 
statutory  provisions,  the  decision,  if  not  directly  authority,  is  never- 
theless somewhat  analogous  to  our  own  practical  construction  of 
the  laws  here. 

There  may  be  cases  where  the  redress  of  the  aggrieved  party  will 
be  difficult.  But  the  public  convenience  is  not  on  that  account  to 
be  sacrificed.  It  is  important  to  have  the  right  man  in  office,  but  it 
is  more  important  to  be  able  to  deal  safely  with  those  who  are  actu- 
ally in  place.  And  there  would  be  great  hardship  in  allowing  the 
whole  public  interests  to  be  thrown  into  confusion  whenever  a  con- 
test arises  for  office.  It  would  invite  rather  than  prevent  litigation, 
if  every  claimant  understood  that  by  setting  up  a  claim  to  office  he 
could  stop  the  salary  of  the  incumbent. 

The  principle  involved  in  the  case  cannot  differ  in  different  offices. 
It  so  happened  that  this  is  a  contest  concerning  a  salary  which  is 
payable  to  himself  by  the  incumbent,  as  custodian  of  the  county 
funds,  but  subject  to  a  settlement  of  accounts.  If^  instead  of  the 
treasurership,  the  clerkship  or  sheriffidty  had  been  in  dispute,  and 
the  officer  de  facto  had  been  compelled  to  resort  to  a  court  to  com- 
pel payment  of  his  salary,  the  authorities  are  uniform  that  the 
title  to  the  office  could  not  be  tried  in  that  collateral  way.  The 
people  of  the  State  must  be  parties  to  such  a  controversy. 

There  is  a  distinction  taken  by  many  authorities  between  an  of- 
fice held  de  factOy  under  color  of  title,  and  one  usurped  without 
any  legal  pretext  This  distinction  is  hinted  at  in  Plymouth  v. 
PaiyUeVy  17  Conn.  585,  and  Wilcox  v.  Smith,  5  Wend.  231 ;  and 
is  recognized  in  other  cases.  A  somewhat  similar  question  was  dis- 
cussed, but  not  decided,  in  Carleton  v.  People,  10  Mich.  250, 
where  there  was  a  difference  of  opinion  as  to  an  incumbency  when 
the  time  had  not  arrived  for  the  fuU  operation  of  a  statute.  There 
is  certainly  some  reason  for  distinguishing  between  barefaced  usur- 
pation and  the  assumption  of  office  under  the  paper  title  prescribed 
by  statute. 

In  the  case  of  Stadler  v.  City  of  Detroit,  13  Mich.  346,  the 
only  question  argued  or  considered  was  whether  Stadler's  term  of 
office  had  been  ended,  and  nothing  was  said  by  any  one  concerning 


388  MICHIGAN, 

Tripp  T.  Hiieslg. 


the  right  of  action  in  case  he  renudned  entitled  to  the  oiBoe.  That 
right  waa  oonoeded,  and  of  oonrae  sach  a  decision  conldbe  nopreoe- 
denty  except  upon  the  point  actually  considered  and  decided.  Bat  it 
may  be  doubted  at  leaaty  whether  that  case  presented  any  such  diffi- 
culties as  arise  here.  Stadler  being  in  office  for  two  years,  under  s 
State  statute,  the  council,  instead  of  remoring  him,  which  might 
haye  been  done,  assumed  that  the  office  was  yacant  at  the  end  of 
one  year  without  remoyal,  and  appointed  Mahaney  upon  the  theory 
that  no  one  was  in  office  at  alL  They  acted  under  a  mistake  of  law, 
which  yitiated  Mahaney's  appointment  on  its  &ce;  and  Stadler  re- 
mained an  officer  de  facto  as  well  as  d$  jure,  there  being  no  ouster 
in  the  proper  sense  of  the  term.  And,  moreoyer,  the  body  he  sued 
was  the  yery  body  that  did  the  alleged  wrong,  while  the  corpora- 
tion, representing  the  county,  has  nothing  whateyer  to  do  with  the 
appointment  or  installation  of  county  officers.  It  is  enough,  how- 
eyer,  to  say  that,  as  the  question  of  liability  to  suit  was  not  raised  in 
that  case,  it  does  not  preclude  its  decision  here  as  an  original  ques- 
tion, and  it  is  not  important  whether  the  two  cases  differ  in  the 
principle  inyolyed  upon  this  point. 

We  think  the  decision  below  was  conect,  and  tiiat  it  shonld  bt 
affirmed  with  costs. 

OoouT,  J«,  dissented. 


Tbipp,  appellant,  y.  Habokcl 

l/9iiV0yciiic6 -^  ripo  cropmt 

k  erap  of  eosn,  rtpe«  but  stUl  atanding  nneat  in  the  ileld«  passes  bgr  deed  with 

the  freehold. 

AcnoK  to  recoyer  for  the  alleged  oonyersion  of  a  crop  of  atand- 
hig  com.    The  facts  are  fully  set  forth  in  the  opinion. 

Severena  dt  Burrows,  for  appellant,  cited  FoweU  y.  Bich,  41  111 
466-469. 

Thomas  0.  CutUr  and  Thomas  R,  Sherwood,  for  appellee^  dted  4 
Kent's  Com.  467 ;  1  Sugden  on  Vendors,  45 ;  1  Wa^bume  on  Beal 
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Property,  4;  2  id.  625;  3  Johns.  222;  10  Ind.  465;  12  Ma 
457;  17  Pick.  192;  2  Hill,  142.  This  cites  approyingly  8  N. 
H.  (2  B.  ft  G.)  86;  8  N.  H.  503.    See  p.  507 ;  19  Pick.  814. 

GBATXSy  J.  The  plaintiff  in  error  sued  Haseeig  for  the  alleged 
oonyeraion  of  a  quantity  of  standing  com,  which  Tripp  claimed  as 
his  property,  and  upon  the  trial  ayerdict  passed  for  Haseeig.  Tripp 
now  brings  error  and  insists  that  the  ciroait  judge  erred  in  charg- 
ing the  jury,  and  he  asks  that  the  judgment  be  reversed  therefor. 

The  eyidence  conduced  to  show  that  Tripp,  being  the  owner  of  a 
farm  in  Kalamazoo  county,  on  which  he  resided,  and  on  which  he 
had  raised  a  field  of  com  in  the  season  of  1865,  conyeyed  the 
farm  to  defendant  about  the  13th  of  December,  in  the  same  year, 
by  warranty  deed,  while  the  com  was  still  standing,  unseyered, 
where  it  grow,  and  without  inserting  in  the  deed  any  exception  or 
reseryation;  and  that  Haseeig  took  and  appropriated  a  part  of  the 
crop  as  properly  conyeyed  to  him  by  the  deed.  It  was  claimed  by 
Tripp  on  the  trial  that  the  crop,  being  oyer  ripe  when  the  deed  was 
giyen,  did  not  pass  by  the  conyeyance,  but  the  cirouit  judge  adyised 
the  jury  that  the  com,  though  ripe  and  no  longer  denying  nourish- 
ment from  the  ground,  would,  if  still  attached  to  the  soil,  pass  by 
oonfeyanoe  of  the  land ;  and  this  is  one  of  the  rulings  complained 
oil 

We  think  this  instmction  was  rights  and  we  concur  in  the  sug* 
gestion  of  the  cirouit  judge,  that  whether  the  com  would  pass  or 
not  could  no  moro  depend  upon  its  maturity  or  immaturity  than 
the  passage  of  a  standing  forest  tree,  by  the  conyeyance  of  the  land, 
would  de])end  upon  whether  the  tree  was  liying  or  dead. 

It  is  tme  that  the  authorities  in  alluding  to  this  subject  yery  gen* 
erally  use  the  words  ** growing  crops,"  as  those  embraced  by  aconyey- 
ance  of  the  land,  but  this  expression  appears  to  haye  been  com* 
monly  employed  to  distinguish  crops  still  attached  to  the  ground, 
rather  than  to  mark  any  distinction  between  ripe  and  unripe  crops. 

In  some  cases,  whero  the  question  has  been  raised  under  the  stat- 
ute of  firauds,  as  to  the  yalidity  of  yerbal  sales  of  unseyered  crops, 
a  distinction  has  been  drawn  between  such  as  wero  fit  for  haryest 
and  such  as  wero  not,  upon  the  supi>osition  that  the  former  would 
not  be  within  the  statute,  while  the  latter  would  be  embraced  by  it. 
See  cases  roferred  to  in  Austin  y.  Satayer,  9  Cow.  39.  In  Austin 
f.  Sawyer f  howeyer,  Ghief  Justice  SAyAOB  seems  to  haye  rojected  the 
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di8tmotion»  as  he  held  that  a  yerbal  tale  of  jfrawing  crops  was  ndid 
in  New  York. 

But  one  case  has  heen  died,  or  is  rememhered,  in  which  it  has 
been  intimated  that  a  matnie  and  unsevered  crop  would,  because  of 
its  being  ripe^  remain  in  the  grantor  of  the  lud^  on  an  absolnte 
conTeyanoe  of  the  premises  without  exception  or  reserration ;  and 
that  is  the  case  of  PowM  t.  Bich,  41  HL  466^  and  the  point  was  not 
essential  to  the  decision  there. 

There  are  many  anthoritieSy  howeyer,  opposed  to  the  distinction 
suggested  in  that  case.  2  Bl.  Com.  122,  note  8 ;  Broom's  Maxims, 
354^  margin* 

In  Kittredge  v.  Woodty  3  N.  H.  503,  Judge  Rich  ardsoit  cites  Went- 
worth,  59^  for  the  proposition  that  ^when  the  land  is  sold  and  con- 
veyed without  any  reservation,  tohaiwer  crop  is  upon  fhs  land 
pcLsseSy**  and  after  stating  that  ripe  grain  in  the  field  is  subject  to 
execution  as  a  chattel,  Judge  Biohabdsok  adds :  ^  Tet  no  doubt  seems 
ever  to  have  been  entertained  that  it  passes  with  the  land  when  sold 
without  any  reservation."  And  in  the  case  of  Heamton  v.  Heavihn, 
29  Ind.  509,  cited  by  plaintiff's  counsel  on  another  ground,  the  court 
expressly  admit  that  until  severance,  the  crop,  as  between  vendor 
and  purchaser  of  the  land,  is  part  of  the  realty.  Indeed,  the 
authorities  are  quite  decisive  that,  whether  the  crop  of  the  seller  of 
the  farm  goes  with  the  land  to  the  purchaser  of  the  latter,  when 
there  is  no  reservation  or  exception,  depends  upon  whether  the  crop 
IB  at  the  time  attached  to  the  soil,  and  not  upon  its  condition  as  to 
maturity.  And  this  seems  to  be  the  most  natural  and  most  prac- 
tical rule.  When  parties  are  bargaining  about  land,  the  slightest 
observation  will  discover  whether  the  crops  are  severed  or  not,  and 
there  will  be  no  room  for  question  or  mistake  as  to  whether  they 
belong  with  the  land  or  not,  if  owned  by  the  vendor. 

If,  however,  the  crops  are  to  be  considered  as  land  or  personal 
chattels,  as  they  continue  or  do  not  continue  to  draw  nourishment 
from  the  soil,  the  instances  will  be  numerous  in  which  very  difficult 
inquiries  will  be  requisite  to  settle  the  point 

It  was  further  urged  by  plaintiff  in  error  that,  if  it  should  be 
considered  that  the  com  would  pass  by  the  deed,  still  the  jury 
should  have  been  allowed  to  inquire  whether  the  parties  did  not 
enter  into  a  contemporaneous  verbal  agreement,  by  which  the  grain 
was  to  belong  to  Tripp  as  part  of  the  consideration  for  the  fiurm. 
Without  pausing  to  consider  whether  the  plaintiff  could  be  per- 
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mitted  to  make  the  proof  Boggested,  or  could  support  his  action  by 
any  arrangement  like  that  supposed,  it  is  quite  suffident  to  observe 
that  there  does  not  appear  to  have  been  any  eyidenoe  fiurly  tending 
to  show  the  existence  of  such  an  agreement  The  plaintiff  was 
himself  on  the  stand,  and  yet  he  did  not  hint  at  the  existence  of  a 
bargain  of  that  kind. 

It  was  finally  insisted  that  the  charge  of  the  court  was  erroneous 
m  stating  that  a  subsequent  agreement  by  the  yendee,  that  the 
vendor  should  hare  the  com,  would  be  Toid  for  want  of  considera- 
tion ;  and  we  are  told  that  the  error  on  this  point  is  shown  by  the 
circumstance  that  was  enough  to  warrant  the  jury  in  finding  that 
defendant  was  under  an  equitable  obligation  to  have  the  deed  so 
reformed  as  to  except  the  com,  and  that  this  fact  constituted  a 
sufficient  consideration  for  an  agreement  by  Hasceig,  that  the  crop 
should  belong  to  Tripp. 

This  argument  assumes  that,  if  the  non-reservation  of  the  com 
in  the  deed  was  by  mistake  satisfftctorily  ascertained  or  admitted, 
then  an  equity  would  arise  for  the  correction  of  the  deed,  which 
in  turn  would  be  an  adequate  consideration  to  support  a  sub- 
sequent agreement  by  Hasceig,  that  the  grain  should  belong  to 
1  npp.  We  need  not  examine  the  yalidiiy  of  this  view,  since  it  is 
)nit6  manifest  that  the  case  contemplated  by  it  is  not  found  in  the 
recor.i  before  us. 

The  position  taken  implies  that  there  was  evidence  before  the 
jury  to  establish,  according  to  the  requirements  of  a  court  of 
equity,  a  mistake  in  the  deed  in  not  reserving  the  com,  and  that 
there  was  also  evidence  conducing  to  prove  a  subsequent  agreement 
that  Tripp  should  have  the  com,  and  resting  for  consideration  on 
the  right  to  have  the  deed  corrected  in  equity. 

There  was  a  little  evidence  &voring  the  idea  of  a  subsequent  parol 
recognition  by  Hasceig  of  the  right  of  Tripp  to  the  com  under  the 
conveyance  of  the  land,  but  we  look  in  vain  for  evidence  of  the 
assumed  mistake  in  the  deed. 

It  is  well  settled  that  to  raise  an  equity  to  correct  a  deed,  there 
must  not  only  be  an  error  on  both  sides,  but  the  mistake  must  be 
either  admitted  or  directly  proved.  Adams'  Eq.  171,  margin;  F17 
on  Spea  Perf.  (2d  Am.  Ed.)  p.  312,  top,  and  note  11.  The  language 
of  several  of  the  cases  cited  by  plaintiff's  counsel  is  to  the  same 
«ffeoi  In  Kennard  v.  Oeargey  44  N.  H.  440,  the  court  say  that  the 
iiistake  must  le  clearly  proved.    In  Canedy  v.  Marcyy  13  Gray,  373, 
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it  is  said  that  the  court  has  jorisdiotion  to  refonn  a  deed  apon  dur 
oral  evidence  of  the  mistake^  and  in  Beardeley  y.  Knighiy  10  V 1 185, 
the  expression  is  still  stronger.  It  is  there  dedared  that  the  oonrt 
vrill  correct  a  mistake  in  a  conveyance  ^when  undeniably  proved ^^ 
and  that  **  unless  it  be  so  proved  it  taitt  not  interfered*  It  is  very 
certain  that  the  record  before  us  fiuls  to  show  that  a  miatake  in  the 
deed  was  established  on  the  trial  below,  or  that  any  evidence  was 
there  introduced,  fieurly  tending  to  show  that  fiict,  and  therefore, 
upon  the  theory  of  pkdntiff 's  counsel,  there  was  no  evidence  of  any 
consideration  for  a  subsequent  agreement  by  Hasceig  that  Tripp 
should  have  the  com. 

The  charge  of  the  court  should  be  construed  in  the  light  of  the 
evidence  before  the  jury,  and  when  viewed  in  this  way  we  discover 
nothing  of  which  the  plaintiff  can  justly  complain. 

In  order  to  preclude  all  misapprehension  as  to  the  scope  of  this 
decision,  we  deem  it  not  improper  to  add,  that  we  express  no  opinion 
as  to  whether  Tripp  would  be  liable  to  Hasoeig  for  any  part  of  the 
oop  aiypropriated  by  the  former,  with  the  aoquisoenoe  of  the  latter 
under  a  verbal  reservation. 

ne  judgment  of  the  oewrt  Mov  ie  qfflrmedf  with  coete* 


Dmuusbkax,  appellant,  v.  Bbbbt,  Adminiitnitor  of  ExLUM«k 


Letm — eenHmumee  aiepOem, 

k  lessee,  in  ponesrion  of  premises  onder  a  lease  "  for  the  tern  of  one  year, 
with  the  privilege  of  having  the  same  three  yean,  at  the  option  of  tiia 
lessee,"  wherein  he  covenants  **  at  the  end  of  said  term,  to  deliver  up  qniei 
and  peaceable  possession  of  said  premises/'  signifies  his  election  to  hold 
for .  three  years  by  simply  remaining  in  possession  after  the  expiration  of 
the  first  year,  and  is  not  bound  to  give  notice  to  tlie  lessor. 

Action  commenced  by  Kellogg,  the  intestate  of  Berry,  against 
Delashman,  to  recover  possession  of  premises  leased  to  said  Delash- 
aian.  May  24, 1865.  The  lease  wae  '^  for  the  term  of  one  year,  with 
Qie  privilege  of  having  the  same  three  years,  at  the  same  rent,  and 
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ftt  the  option  of  the  leBsee,  for  the  annual  rent  of  $400,  payable 
quarterly/'  and  provided  that  ^Hhe  said  lessee  hereby  agrees  to  pay 
the  said  rent  as  aboye  qpecified,  and  at  the  end  of  said  term  to 
deliver  up  quiet  and  peaceable  possession  of  said  premises,  with  the 
appurtenances,''  etc*  At  the  end  of  the  first  year,  Delashmau  held 
over  without  giving  notice  to  his  lessor,  and  when  five  days  had 
expired  this  suit  was  instituted  to  oust  him*  The  judgment  was 
for  the  lessor,  and  Delashman  appealed. 

Shipman  <§  Laveridge,  for  plaintiff  in  error  (appellant)^  cited 
Kelsc  V.  KeUy,  1  Daly,  419 ;  Chretion  v.  Doney,  1  Comst.  419 ;  Houm 
V.  Burr,  24  Barb.  526 ;  GoodrigM  v.  Richardsofh  3  T.  R  462 ;  Fer- 
ffuson  V.  Corish,  id.  463,  n ;  Dann  v.  Spurrier,  3  Bos.  &  PuL  399, 
442 ;  WOb  v.  Dixon,  9  East,  15 ;  Taylor's  Landlord  and  Tenant, 
819 ;  Brewer  v.  Thorp,  35  Ala.  9 ;  Kramar  v.  Oooh,  7  Oray,  550. 

Newberry,  Pond  di  Brown,  for  defendant  in  error,  cited,  as  to  the 
necessity  of  notice,  Taylor's  Land,  and  Ten.,  §§  332,  339 ;  Walker 
V.  EngUr,  30  Mo.  1,30;  Besee  v.  OaUegger,  7  Wi&  442;  Hall  v. 
DeiapUtine,  5  id.  206 ;  WaU  v.  Hinde,  4  Oray,  256 ;  Tracy  v.  Albany 
Exchange  Oo^  3  Seld.  472;  Eaion  v.  Lyon,  3  Yes.  690;  1  Ball  ft  & 
285 ;  1  Yes.  Jr.  475 ;  Bawstorm  v.  Bentley,  4  Bra  G.  G.  415 ;  Max- 
well V.  Ward,  11  Price,  16;  Hyde  v.  Skinner,  2  P.  Wms.  196;  40 
Barb.  94. 

Ghbistiakot,  J.  (after  disposing  of  a  question  of  practice.)  Was 
the  lessee,  in  order  to  avail  himself  of  the  privilege  of  a  longer  term 
than  one  year  under  this  lease,  bound  to  notify  the  lessor  of  such 
intention,  at  the  expiration  of  the  first  year,  or  before  suit  brought 
by  the  lessor  to  oust  him,  for  continuing  contrary  to  the  conditions 
or  covenants  of  his  lease  ? 

This  is  the  only  question  raised  by  the  plaintiff  in  error. 

The  lease  was  ''for  the  term  of  one  year,  with  the  privilege  of 
having  the  same  for  three  years  at  the  same  rent,  at  the  option  of 
the  lessee."  And  the  lessee,  among  other  things,  covenanted  "  at 
the  end  of  said  term,  to  deliver  up  quiet  and  peaceable  possession 
of  said  premises."  He  had,  when  the  suit  was  instituted  to  oust 
him,  continued  in  possession  five  days  after  the  expiration  of  one 
year,  without  otherwise  giving  notice  of  his  intention  to  avail  him^ 
telf  of  the  option  for  the  longer  term  provided  by  the  lease 
Vol.  IY.— 50 
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The  circuit  court  held  in  eflTect,  that  this  continiiaiice  in 
don,  after  the  expiration  of  the  first  year,  was  not  an  exercise  of  the 
qption  thns  to  continue  for  the  longer  term ;  and  that,  to  giye  him 
the  right  to  continae  for  the  optional  term,  he  was  bound  to  give 
actual  notice  of  such  intention  at  the  end  of  the  first  year,  or,  at 
least,  before  the  suit  to  eject  him  was  commenced.  Such  a  notice, 
had  it  been  given,  would  have  been  a  notice  <  uly  of  the  lessee's 
intention  to  coniintu  the  same  occupation,  upon  the  mms  Umis  as 
before.  And  upon  principle  it  would  certainly  seem  that  the  actual 
continuance  of  such  occupation  was  the  best  and  most  oonclusiTe 
evidence  of  his  intention  to  continue.  And,  as  it  was  at  his  option 
to  have  the  term  expire  at  one  year  or  three  years,  and  he  had 
covenanted  to  deliver  up  possession  at  the  end  of  the  term,  but  one 
inference  could  legally  and  properly  be  drawn  from  such  con- 
tinuance, after  the  year,  viz. :  that  he  intended  to  continue  rightfully 
according  to  the  terms  of  his  lease,  rather  than  wrongfully  in 
defiance  of  its  provisions.  If  he  elected  to  remain  at  all  after  the 
first  year,  he  must  be  held  to  have  elected  under,  and  according  to, 
the  terms  of  the  lease  which  gave  him  no  right  to  elect  a  term  of 
five  days,  a  month,  or  any  other  period,  except  the  optional  term 
provided  by  the  lease,  which  in  this  case  could  not  have  been  less 
than  one  year,  if,  in  &ct,  less  than  two  years,  after  the  expiration  of 
the  first 

We  think  such  should  be  the  result  upon  principle ;  and,  though 
we  ai'e  aware  of  no  case  precisely  in  point  iu  all  its  circumstances, 
we  think  the  same  principle  is  involved,  or  taken  for  granted,  in 
several  of  the  cases  cited  by  the  counsel  for  the  plaintiff  in  error. 
See  especially  Ferguson  v.  Cornish,  3  T.  R.  463,  n;  Dann  v. 
Spurrier,  3  Bos.  &  Pul.  399,  442 ;  Webb  v.  Dixon,  9  East,  15 ; 
Brewer  v.  Tliorp,  35  Ala.  9 ;  Keho  v.  Kelly,  1  Daly,  419 ;  Kramer  v. 
Cook,  7  Gray,  660. 

This  is  not  like  the  case  of  taking  the  advantage  of  a  forfeiture 
of  a  lease  or  other  contract.  In  such  cases  a  change  of  the  existing 
state  of  things,  or  of  the  relations  of  the  parties  is  contemplated 
by  the  exercise  of  the  option,  and  not  a  mere  continuance  of  the 
same  state  of  things  or  the  same  relation  ;  and  to  effect  this  change 
a  notice  is  very  properly  held  to  be  necessary. 

Nor  is  the  option  for  a  longer  term  under  this  lease,  like  a  cove- 
nant for  the  renewal  of  a  lease,  at  ^he  option  of  the  lessee.  Such 
renewal  contemplates  the  execution  o^  some  further  instrument  b; 
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the  lessor,  and  generally  by  both  lessor  and  lessee,  instead  of  a  mere 
oontinnanoe  of  the  one  already  in  existence  (as  in  the  present  case) ; 
and  for  this  purpose  a  notice  by  the  lessee  might  be  required. 

Wliether  snch  oontinnanoe  in  possession  after  the  expiration  of 
the  year  would,  in  all  cases,  be  conclusiTe  ni)on  the  lessee  of  hii 
election  for  the  full  optional  term,  or  whether  it  might  be  excused 
or  explained  by  circumstances^  or  by  notice  from  him  to  the  lessor 
at  or  prior  to  the  expiration  of  the  year,  of  his  intention  to  remove 
soon  after  that  time,  and  not  to  claim  the  optional  term,  are  ques- 
tions not  inyolved  in  the  present  case  and  upon  which  we  express 
no  opinion. 

The  judgment  of  the  circuit  court  must  be  reversed,  and  a  judg- 
ment must  be  rendered  in  this  court  for  the  defendant  below,  with 

costs  of  botii  courts. 

JttdgmmU  rewnti* 


Wait,  appellant,  v.  Pohbbot. 

(S0]fleh.4».) 
Promi$9ory  note — dUeroHoiL 

The  deotmetion  of  a  memorandum,  written  onder  a  promlsflOTy  note,  and  quail* 
fying  it,  Titlates  the  note  even  in  the  hands  of  a  bona  fide  holder,  having 
no  knowledge  of  the  alteration. 

Action  by  Pomeroy  against  Wait  to  recover  the  value  of  a  pair 
of  horses  sold  to  defendant  in  exchange  for  a  promissory  note.  The 
note  was  as  follows: 

''9200.00.  Township  of  Bhabon,  OcL  12, 1888. 

"  One  year  after  date,  I  pramiee  to  pay  W.  D.  Mnnn  or  bearer,  two  hundred 
dolhtn  for  value  raeelved,  with  ten  per  cent  intereet. 
-  Na  118,-  OONBAD  mSBLSCSHWERDT." 

It  appeared  that  when  the  note  was  originally  given  a  memoran- 
dum  with  these  words  was  attached:  ''If  the  machine  should  not 
be  delivered  this  note  not  to  be  paid."  The  machine  was  not  de- 
livered, but  the  memorandum  had  been  removed.  The  jury  found 
for  the  plaintiff,  and  the  judgment  entered  on  the  verdict  the  de^ 
fondant  below  brings  up  by  writ  of  error. 
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Jaslin  d  Bhdgdt  for  plaintiff  in  error. 

H.  J.  Beak$8  and  JZ.  S.  Frau/r^  for  defendant  in  enor. 


0  AMPBBLLy  0.  J.  The  only  question  raiaed  in  this  case  is,  whether 
the  destruction  of  a  memorandum^  written  under  a  promissory 
note,  and  quaUfying  it^  yitiates  the  note  in  the  hands  of  a  Umafide 
holder,  having  no  knowledge  of  the  alteration. 

We  think  it  quite  clear  upon  the  authorities  that  tiie  note  and 
memorandum  constituted  but  one  contract,  and  were  in  law  a  sin- 
gle instrument  There  are  some  decisions  which  haye  held  partio- 
nlar  memoranda  immaterial.  But  no  case  has  been  cited,  and  we 
have  found  none  which  holds  that,  if  material,  it  may  be  disre- 
garded. The  cases  are  fuUy  collected  in  2  Pars.  Bills  and  Notes,  539 
ei  seq.  And,  while  a  memorandum  on  a  separate  paper  is  said  by 
Mr.  Parsons  not  to  affect  parties  taking  without  notice,  it  is  other- 
wise where  all  is  in  one  instrument  To  use  the  language  of  the 
court  of  queen's  bench,  in  Warrington  v.  Early ,  2  EIL  and  BL  763 : 
''  This  forms  part  of  tiie  contract  It  would  clearly  have  been  so  if 
it  had  been  written  in  the  body  of  the  note,  and  we  think  a  memo- 
randum of  this  kind  written  in  the  comer  of  the  note  is  equally 
part  of  the  contract,  because  the  contract  must  be  collected  from 
the  four  comers  of  the  document,  and  no  part  of  what  appears 
there  is  to  be  excluded.'^  Accordingly  a  memorandum  fixing  the 
rate  of  interest  was  held  a  material  Alteration  of  the  note,  which 
destroyed  its  yalidity. 

If  it  formed  a  part  of  the  original  contract,  it  was  a  material  al- 
teration to  detach  the  memorandum,  and  leave  the  note  as  if  it  had 
been  absolute.  And  it  is  a  principle  well  settled  that  such  an  alter- 
ation avoids  the  entire  obligation.  In  Wheelock  v.  Fneman^  13  Pick. 
165,  the  precise  point  was  decided  on  such  a  memorandum  separa- 
ted from  a  note,  and  a  similar  question  had  arisen  in  Ooolidge  y. 
IngUey  13  Mass.  26,  and  a  similar  ruling  was  made  there.  The 
same  decision  was  made  in  Johnson  v.  ffeagan,  23  Me.  289.  In 
Burchfidd  v.  Moore,  25  Law  and  Eq.  123,  the  addition  of  a  place  of 
payment  was  regarded  as  a  material  alteration,  so  as  to  aToid  a  bill, 
although  by  act  of  parliament  the  acceptance  was  made  a  general 
one  when  such  words  were  used  originally;  for  tiie  court  held  that 
the  acceptor  might  be  prejudiced  by  the  change.  And  although  the 
bill  was  in  the  hands  of  a  bona  fide  holder,  it  was  decided  that  he 
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oonld  not  sae  upon  the  bill,  bat  most  look  to  the  parly  ftom  whom 
he  took  it  for  a  retnm  of  theoonsideratioiL  It  was  held  thata  sim- 
ilar remedy  might  be  resorted  to  by  the  Buocessiye  holders  untQ 
they  reached  the  party  through  whose  firand  or  laehes  the  alteration 
was  made.  And  the  court  remarked :  '^  The  negotiability  of  bills  of 
exchange  istobe  fietTored;  but  with  this  yiew  it  is  material  that  their 
purity  should  be  preserved*''  And  if  the  alteration  is  material,  it  makes 
no  difference  whether  apparently  fayorable  or  prejadioiaL  Oardnar 
y.  Walsh,  32  Law  and  Eq.  162.  That  may  in  some  cases  haye  a  mate- 
rial bearing,  where  the  fact  of  consent  is  in  issue. 

There  seems  at  first  a  plausibility  in  the  argument  that  a  party 
by  signing  a  note  with  a  separate  memorandum  beneath,  puts  it  in 
the  power  of  the  holder  to  gain  easier  credit  for  the  note  than  it 
would  be  likely  to  gain  if  altered  in  the  body.  But,  as  it  was  well 
suggested  on  the  argument,  no  one  is  bound  to  guard  against  eyery 
possibility  of  felony.  And,  practically^  it  is  a  matter  of  eyery  day 
occurrence  to  feloniously  alter  negotiable  paper  as  successfdlly  by 
changes  on  the  face  as  in  any  other  way.  The  public  are  not  yeiy 
much  more  likely  to  be  defirauded  in  one  way  than  in  another. 
There  can  neyer  be  absolute  safety  except  by  looking  to  the  charac- 
ter and  responsibility  of  the  persons  from  whom  such  paper  is  re- 
ceiyed,  and  who  are  always  bound  to  respond  for  the  consideration 
if  it  is  forged.  Little  y.  Derby,  7  Mich.  325.  If  a  party  makes  a 
contract  in  such  a  manner  as  is  authorized  by  law  he  has  a  right  to 
object  to  being  I  ud  to  any  other.  A  bona  fide  holder  before  ma* 
turity  is  allowed  tc  ^eceiye  the  genuine  contract,  discharged  from 
any  equities  attaching  to  the  contract  itself,  as  between  the  original 
parties,  but  he  cannot  get  a  contract  where  none  was  made. 

I%e  judgment  was  correct,  and  should  be  affirmed. 
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A  panl  agrMmant  nuide  balir—a  the  iKro|irieton  of  m^idbdng  kadi  to  uttk 
A  donbtfol  bomidarj  line,  if  oetod  upon  for  a  long  period  matoaUy,  will  bo 
binding,  although  the  period  ia  not  equal  to  the  "twnntj  Tean/*  aotBdoat 
-to  eatabliah  adyene  pnaaeariop. 

AonoN  in  ejeotment  by  Smith  against  Hamilton.  The  fiiota 
appear  briefly  in  the  opinion.  The  judgment  below  was  for  defend- 
ant.   Plaintiff  appealed. 


J.  F.  Mead  and  A.  B.  Maynard,  for  appellant,  argued  that  there 
could  be  no  estoppel  where  &e  ocenpanoy  was  less  than  the  statn- 
tory  period,  and  cited  1  OilL  430 ;  SON.  Y.  519;  lOid.402;  1  Seld. 
394 ;  3  Minn.  311 ;  2  Smith's  Lead.  Gas.  645 ;  27  Miss.  (6  Jones)  198 ; 
9  Wend.  65;  12  La.  An.  730;  7  Ind.453;  7  Allen,  494;  16  Texad,  74; 
29  Conn.  391 ;  36  Ma  507 ;  5  Meta  478 ;  Baldwin  y.  Brown,  16 
N.  Y.  361;  Ihrry  t.  Chandler,  id.  854;  Adams  v.  BockwM,  16 
Wend.  285;  Clark  y.  WeOiey,  19  id.  820;  Clark  y.  Baird,  5  Seld. 
183 ;  Raynor  y.  Timmereon,  51  Barb.  517 ;  Jaekson  y.  Van  Oolver,  11 
Johns.  123 ;  Jackson  y.  MeConneO,  12  Wend.  421 ;  Vosburg  y.  Trm^ 
tan,  32  N.  Y.  561 ;  Haszey  y.  Delewater,  35  Penn.  Si  409;  Orr  y. 
Hadley,  36  N.  H.  575 ;  Kellogg  y.  Smith,  7  Gush.  875. 

OHes  Bubbard  and  Ashley  Pond,  for  appellee. 

GakpbblLi  G.  J.  The  action  of  ejectment  in  this  case  was 
brought  to  recoyer  a  small  i>ortion  of  land  lying  between  the  true 
goyemment  surrey  boundary  of  plaintiff's  lands,  and  a  line  settled 
by  agreement  a  Uttle  less  than  twenty  years  before  the  suit  was 
begun.  It  appears  firom  the  finding,  that  in  1845  the  adjoining 
proprietors,  being  satisfied  that  the  comer  post  fixed  by  a  preyious 
surrey  was  not  correctly  placed,  employed  a  surveyor  who  ran  the 
line  for  them  so  as  to  change  the  location  of  one  end  about  six  rods ; 
and  the  parties  on  both  sides  immediately  set  their  fences  in  accord- 
ance with  the  new  line,  and  haye,  as  their  grantees  also  haye,  eyer 
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smoe  acqniesoed  in  that  location.    The  ooort  below  found  as  mat> 
ter  of  law  that  they  were  bound  by  that  aoquiesoence. 

We  think  the  mling  was  correct  It  has  been  held  very  generally^ 
thaty  when  there  has  been  an  honest  difScuIiy  in  determining  the  lines 
between  two  neighboring  proprietors,  and  theyhaye  actually  agreed 
by  parol  upon  a  certain  boundary  as  the  true  one,  and  have  occupied 
accordingly  with  visible  monuments  or  divisionSy  the  agreement 
long  acquiesced  in  shall  not  be  disturbed,  although  the  time  has  not 
been  sufficient  to  establish  an  adverse  possession.  Where  the  trans- 
action has  not  been  such  as  to  amount  merely  to  an  honest  attempt 
to  determine  a  doubtftil  line,  the  authorities  have  not  permitted 
an  agreement  to  stand  which  would  operate  as  a  violation  of  the 
statute  of  frauds.  But,  where  the  parties  have  only  tried  to  find 
the  true  boundary,  it  has  been  held  that  the  statute  was  not  infringed* 
and  the  line  was  fixed  by  acquiescence.  The  case  of  Terrt/  v.  Chand' 
fer,  16  N.  Y.  354^  points  out  the  distinction,  and  the  previous  cases 
(Jaehion  v.  Van  Ooriaery  11  Johns.  123,  and  Jackson  v.  Ogden,  7  id. 
238)  covered  the  same  ground  which  is  insisted  on  in  the  present 
case.  The  principle  has  been  recognized  in  many  other  cases,  and 
confined  within  these  limits  is,  we  think,  the  law  of  New  York.  In 
Massachusetts  the  same  rule  was  adopted  in  Kellogg  v.  Smith,  7 
Gush.  375. 

There  is  no  doubt  some  conflict  elsewhere,  and  there  are  some  diffl- 
culties  attending  those  cases  which  involve  additional  elements.  It 
has  been  said  in  some  cases,  that  the  rule  was  one  of  equity  rather 
than  of  law.  But  estoppels  in  pais  are  not  unknown  to  the  com- 
mon law.  And  where,  in  addition  to  a  mere  estoppel,  there  have 
been  such  acts  as  would  induce  a  court  of  equity  to  grant  specific 
performance  of  a  parol  contract,  we  are  quite  willing  to  adopt  those 
precedents  which  have  transferred  cognizance  of  such  complete 
rights  into  courts  of  law.  There  is  no  good  reason  for  reftising  to 
recognize  them  in  an  action  of  ejectment 

We  think  the  judgment  should  be  affirmed  with  costs. 

The  other  justices  concurred. 

Judgment  qffhrmsi. 
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y.  The  Towh  ov  Salbm,  appeUant. 


Aa  Ml  of  the  legleUtiue  anthoTiring  monleipel  eld  to  nllioede»  \gf  taTrtion 

ia  onooDetitatloDaL    Obates,  J.,  <M0MNMi|r. 

Applioatiok  for  a  mandamiis  by  the  relator^the  Detroit  and 
Howell  Bailroad  Oo^  to  oompel  the  town  of  Salem  to  iasne  bondB  in 
aid  of  said  railroad*  The  facts  are  stated  in  the  opinion.  The  issne 
was  tried  at  the  oirooity  and  a  yerdiot  was  rendered  in  &yor  of  the 
relator.    The  town  appealed. 

H.  J.  Beaks  and  O.  F.  H.  Laihrap,  for  appellant 

Townships  haye  no  power  to  pledge  their  credit  to  priyate  ooipo- 
rationSy  exoept  such  as  they  enjoy  by  prescription^  or  are  speciidly 
conferred  upon  them  by  statute.  Lafayette  y.  Oaxy  5  Ind.  38;  Peo- 
ple y.  Supervisor  of  Blackman,  14  Mich.  336,  338 ;  Oooper  y.  Aldsn, 
narr.  Ch.  86 ;  Stetson  y.  Kempton,  18  Mass.  271,  278 ;  BeaUy  y. 
Lessee  of  KnowleSy  4  Pet  152,  163;  Sedgwick  on  Const  Law, 
340,  341,  342,  346,  351  to  356 ;  Penn.  R.  R.  Oo.  y.  Canal  Commis- 
sioners,  21  Penn.  9 ;  People  y.  Albany^  11  Wend.  544 ;  11  Pick.  396 ; 
12  id.  227;  19  id.  485,  487 ;  1  Meta  284,  287 ;  2  Denio,  110 ;  Hood  y. 
Lynn,  1  Allen,  103 ;  New  London  v.  Brainard,  22  Oonn.  552 ;  Tosh 
y.  Adams,  10  Onsh.  252 ;  Glafiin  y.  Hopkinton,  4  Oray,  502 ;  Vincent 
y.  Nantucket,  12  Onsh.  105, 106 ;  Bridgeport  Y.H.R.R.  Co.,  15  Oonn. 
501 ;  49  Penn.  St  193 ;  19  IlL  309 ;  36  Ala.  438 ;  2  Jones'  Eq.  144; 
1  Sneed,  698. 

The  Detroit  and  Howell  Bailroad  Company  is  a  priyate  corpora- 
tion. Ang.  &  Ames  on  Corp.,  §§  31, 32 ;  1  Bedf.  on  Railways  (3d  ed.) 
53,  6^;  Dartmouth  College  y.  Woodward,  4  Wheat  468,  494;  Whiting 
y.  C.  J2.  R  Co,,  "Wis.  Sup.  Ct,  reported  in  1  Chicago  Legal  News, 
378 ;  State  v.  County  of  Wapello,  13  Iowa,  400, 412 ;  Hanson  y.  Vernon^ 
Iowa  Sup.  Ct  April  term,  1869,  in  Western  Jurist,  June,  1869,  150 ; 
21  Penn.  St  169,  per  Black, ^C.  J.;  id.  182,  per  Woodward,  J. 

The  constitution  prohibits  the  legislation  in  question. 
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Priyate  property  cannot  be  taken  forpriyate  use  even  with  oom- 
penaation  without  the  owner's  oonaent  Taylor  t.  Porter,  4  HiU, 
140;  Powers  y.  Bergen,  3  SdcL  867;  89  HL  110,  114»  116;  58 
Barb.  70;  1  Ohio  Si  84,  85;  WUhimon  r.  LOand,  2  Pei  657; 
Haneon  t.  Vernon,  26  Iowa»  145;  Banhhead  y.  Brown,  25  id. 
Sedgwick's  Gonst  Law,  155  and  note;  Oooley's  Oonst  Lim.  580. 

The  legislation  in  question  cannot  be  sustained  as  an  exercise  of 
the  right  of  eminmii  domain.  Art  18,  §  14;  art  15,  §15;  Oooley's 
Oonst  Lim.  556 ;  People  y.  Brooklyn,  4  Oomst  419 ;  Oooley's  Oonst 
Lim.  526, 527,  and  note  1 ;  per  Woodbubt,  J.,  in  West  River  Bridge 
Co.  Y.  Diz,  6  How.  545,  546 ;  Smith's  Stat  and  Oonst  Law,  §  825 ; 
Gooley's  Const  Lim.  589. 

Township  taxation  cannot  be  imposed  except  for  township  pur- 
poses. Ryerson  y.  Utley,  16  Mich.  276;  Hammeii  y.  Philadelphia, 
Am.  Law  Beg.  for  1869,  411,  415,  422. 

There  is  no  power  in  the  State  to  authorize  a  tax  for  priyate  pur- 
poses. Oooley's  Oonst  Lim.  211,  212,  487 ;  Hanson  y.  Vernon,  27 
Iowa;  8  Western  Jurist  145 ;  21  Penn.  St  168 ;  22  Wis.  666, 667 ;  81 
Penn.St  189;  89id.82;  21id.l69;  see  art  8,  Oonstitution  of 
Wisconsin  in  Wis.  Bey.  Stat  of  1849,  in  WhUing  y.  Sheboygan 
R.R.Oo^l  Ohicago  Legal  News,  878,  879,  June  term,  1869 ;  in 
New  York  in  Sweet  y.  Hutbert,  51  Barb.  816 ;  Hanson  y.  Vernon, 
April,  1869 ;  8  West  Jurist,  145;  see  also  Owrtis  y.  Whipple,  Wia- 
oonsin  Sup.  Ot,  1  Ohicago  L^gal  News,  845, 846. 

D.  D.  Hughes,  for  relators.    * 

An  act  of  the  legislature  to  be  declared  by  the  courts  unconsti* 
tutional,  and  for  that  reason  yoid,  must  be  prohibited  by  the  express 
words  of  the  constitution,  or  by  necessary  implication.  Seott  y. 
Smarfs  Bzeeutors,  1  Mich.  295 ;  People  y.  QaBagher,  id.  244;  Sears 
y.  OottrM,  5  id.  251 ;  Tyler y.  The  People, 8  id.820;  People y. Blodgett, 
13  id.  127;  People  y.  Mahony,  18  id.  481.  In  the  language  of  Maw- 
KiKG,  J.,  in  Tyler  y.  The  Peqple,*'tiie  court  should  be  able  to  lay  Ma 
finger  upon  the  part  of  the  constitution  yiolated,  and  the  infrac- 
tion should  be  clear  and  free  from  doubt" 

The  question  has  been  the  subject  of  adjudication  in  the  courts 
of  twenty  States  of  the  Union ;  and  in  all  these  States,  except  Iowa 
and  Wisconsin,  the  constitutionality  has  been  sustained*  Stein  y. 
Mayor,  AJdermen,  etc^  of  Mobile,  24  Ala  591 ;  Wetumpka  y.  TTiii- 
Iff,  89  id.  651;  Oibbon  y.  Mobile  and  O.  N.  RR.oi,  86  id.  410; 
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Bridgeport  y.  Tlie  Houmtonic  S.  R.  Co^  15  Conn.  475 ;  PaUiwn  y. 
Tuboy  13  CaL  175 ;  Coilan  y.  Oofn.  of  Leon  County,  6  Fla.  610 ; 
Winn  V.  Macon,  21  Qa.  675;  Towers  v.  Inferior  Court  of 
Dougherty  County,  23  id.  275 ;  Prettyman  y.  Supervisors,  19  111. 
406 ;  Robertson  y.  Rockford,  21  id.  451 ;  Johnson  y.  Stark,  24  id.  75 ; 
Perkins  y.  Levns,  24  id.  208 ;  Butler  y.  Dunham,  27  id.  474 ;  A  urora 
Y.  TTm/,  19  Ind.  74 ;  Dubuque  y.  R,  R.  Co,,  4  Oreene^  1 ;  Clapp  y. 
Cedar,  5  lowa^  15 ;  McMillan  y.  Boyle,  6  id.  304 ;  Ring  y.  Johnson,  6 
id.  265 ;  McMillan  y.  County  Judge,  6  id.  391 ;  Stokes  y.  iSi^//,  10 
id.  166 ;  The  State  y.  Wapello,  18  id.  388 ;  Talbot  y.  Dent,  9  B. 
Mon.  526 ;  The  Justices,  etc,  y.  Railroad  Co.,  11  id.  143 ;  Slack 
Y.  Railroad  Co.,  13  id.  1 ;  Maddox  y.  Graham,  2  Meto.  (Ky.)  56 ;  Police 
Jury  Y.  Succession  of  John  McDonough,  8  La.  Ann.  341 ;  New  Or- 
leans  y.  OraiMe,  9  id.  561 ;  Augusta  Bank  y.  Augusta,  49  Me.  507 ; 
St.  Louis  Y.  Alexander,  23  Mo.  483 ;  ^.  Joseph,  etc.  Railroad  Co, 
Y.  jSficAanan  County  Court,  39  id.  485;  Chrant  y.  Cimr^,  24  Barb. 
232;  ^aiMOM  Y.  Jfayor, 0^,  24  id.  248 ;  Clark  y.  Rochester,  24  id. 
446;  ^anj?  o/  R4nne  y.  Rome,  18  N.  Y.  88;  Starin  y.  7%a  Town  of 
Genoa,  23  id.  439 ;  People  y.  Mitchell,  45  Barb.  298 ;  Taylor  y.  Cof». 
o/*  Newbeme,  2  Jones'  Eq.  141 ;  Caidwett  y.  7%^  Justices  of  Burke, 
4  id.  323 ;  Griffith  y.  Com.  of  Crawford  County,  20  Ohio  Appendix, 
1 ;  Cincinnati,  etc,  R.  R.  Oo.y.  Com.  of  Clinton  County,  1  Ohio 
8t  77;  Cass  y.  Dillon,  2  id.  607;  The  State  y.  Trustees,  etc,  8  id. 
894 ;  Commonwealth  y.  Mc  Williams,  11  Penn.  61 ;  Sharpless  y.  PhU- 
adelphia,  21  Penn.  St  147 ;  Commonwealth  y.  Com.  of  Alleghany 
Co.,  32  Penn.  208 ;  The  State  y.  '  Charleston,  10  Rich.  491 ;  R. 
R,  Co.  Y.  County  Court  of  Davidson  County,  1  Sneed,  637 ;  Ntchol  y. 
Mayor,  etc,  9  Hnmph.  252 ;  Goddin  y.  Crump,  8  Leigh,  120;  Clark 
Y.  Janesville,  10  Wis.  186 ;  BushnM  y.  BeUrit,  id.  195. 

The  supreme  court  of  the  United  States  expressly  aflSrms  its  cor- 
rectness. Gelpicket  y.  City  of  Dubuque,  1  Wall.  175;  Thompson 
Y.  Lee  County,  3  id.  327 ;  Rogers  y.  Burlington,  id.  654. 

CooLST,  J.  The  act  of  1864,  under  which  the  proceedings  in 
question  were  taken,  proYides  that  it  shall  be  lawful  for  each  of  the 
several  townships  in  the  counties  of  LiYingston,  Oakland,  Washte- 
naw and  Wayne  to  pledge  their  credit  to  aid  in  the  construction  of 
»  railroad  from  some  point  near  the  city  of  Detroit  to  the  Yillage  of 
Howell,  for  such  sum  or  sums  not  exceeding  five  per  centum  of  the 
issessed  valuation  for  the  time  being,  of  the  real  and  personal  pr3p- 
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erty  in  snch  township  as  the  electors  of  such  township  shall,  at  a 
meeting  or  meetings  called  for  that  purpose,  determine.  The  elec- 
tors^ it  is  also  provided,  may,  at  such  meeting  or  meetings,  determ- 
ine the  terms,  conditions,  manner  of  executing  the  securities,  and 
other  particulars  in  regard  to  such  pledge  of  credit,  or  they  may  em- 
power such  township  ofScer  or  committee  of  electors  to  determine 
the  same,  and  in  case  of  no  such  determination  or  delegation  of 
power  to  an  ofScer  or  committee,  then  the  several  township  boards 
of  such  townships  are  severally  given  power  to  determine  all  such 
particulars :  provided,  that  the  amount  of  bonds  that  shall  be- 
come due  in  any  one  year  shall  not  exceed  two  per  centum  of  the 
assessed  valuation  of  such  township  at  the  time  of  issuing  the  same. 
The  meeting  of  electors  to  decide  upon  such  pledge  is  to  be  called 
by  the  supervisor  on  a  request  signed  by  thirty  tax-paying  electors, 
and  upon  ten  days'  public  notice,  and  the  securities  issued  or  made 
in  pursuance  of  the  act  are  declared  to  be  a  valid  charge  upon  the 
taxable  property  of  the  township  issuing  or  making  the  same,  and 
it  is  made  the  duty  of  the  township  board  to  provide  by  tax  for  the 
payment  of  the  principal  and  interest  thereon  as  fast  as  the  same 
shall  become  due  and  payable  by  the  terms  thereof.  But  no  bonds  or 
other  evidences  of  debt  are  to  be  delivered  to  the  treasurer  of  any 
township,  city  or  village  for  any  railroad  company,  until  aD  the 
terms  and  conditions  required  by  the  vote  of  the  township,  or  by 
the  proper  authorities,  shall  have  been  complied  with :  provided, 
that  no  bonds  or  other  evidences  of  debt  issued  under  the  provis- 
ions of  said  act,  or  the  moneys  arising  firom  the  sale  of  the  same, 
are  to  be  delivered  or  paid  over  to  the  railroad  company  until  the 
ties  shall  be  furnished  and  delivered  on  the  line  of  the  road,  and  the 
road-bed  thereof,  including  all  bridges,  culverts,  cattle-guards,  and 
road-crossings,  shall  be  fully  completed  and  ready  for  the  iron, 
**  within  the  limits  of  the  municipalities  rendering  such  aid."  Laws 
of  1864,  p.  96. 

The  act  also  provides  for  aid  by  the  county  of  Livingston  in  its 
corporate  capacity,  to  the  same  line  of  road,  and  there  are  expres- 
sions in  it  which  seem  to  imply  an  understanding  on  the  part  of  the 
legislature  that  they  had  conferred  the  like  power  on  ^e  city  of 
Detroit;  but  the  power  is  not  given  in  express  terms,  nor  is  machin- 
ery provided  for  its  exercise.  And,  although  "  the  several  town- 
ships" in  the  counties  named  appear  to  be  authorized  to  pledge 
fteir  credit  for  the  purpose  specified,  it  would  seem  to  be  the  inten* 
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tion  of  the  legislature  to  limit  the  right  to  snch  towndiipB  as  might 
lie  upon  the  line  of  any  road  which  should  be  laid  out  and  oom- 
mencedf  inasmuch  as  the  securities  or  money  are  to  be  retained  un- 
tQ  certain  progress  has  been  made  upon  such  road  within  the  1  in* 
its  of  the  municipality  rendering  the  aid. 

Under  this  act  it  appears  that  the  township  of  Salem  voted  aid  to 
the  extent  of  five  per  centum  of  its  assessed  valuation ;  but  the 
meeting  at  which  the  vote  was  taken  was  irregular  for  want  of  suf- 
ficient notice,  and  a  special  act  of  the  legislature  was  obtained  to 
legalize  the  same.  A  condition  was  attached  to  the  Tote,,  which  the 
raih-oad  company  has  complied  with,  but  the  township  board  refuse 
to  issue  the  securities  voted,  claiming  that  the  act  of  1864  was  in  ex- 
cess of  legislative  authority,  and  therefore  unconstitutional'  and 
void,  and  that  the  township  vote  was  in  consequence  a  nullity. 
The  railroad  company  therefore  apply  for  a  writ  of  fnandamus  to 
compel  the  delivery  of  the  securities,  and  an  issue  of  law  having 
been  joined  upon  their  application,  we  are  required  to  consider  the 
important  constitutional  question  which  the  objection  of  the  town- 
ship board  presents. 

I  suppose  if  the  legislative  act  in  question  can  be  sustained  at  all, 
it  must  be  so  sustained  under  the  general  authority  of  the  State  to 
prescribe  and  determine  the  objects  to  be  provided  for,  fos^red  or 
aided  through  the  expenditures  of  the  public  moneys.  In  other 
words,  it  must  be  regarded  as  an  incipient  step  in  the  exercise  of  the 
sovereign  power  of  taxation.  This  power,  we  are  told,  is  not^  and 
from  its  very  nature  cannot^  be  controlled  and  limited  by  precise 
and  accurate  rules,  which  shall  designate  and  define  in  all  cases  the 
particular  purposes  for  which  alone  moneys  shall  be  raised,  or  to 
which  they  may  be  appropriated  when  raised,  or  the  extent  of  the 
burden  which  may  be  imposed,  and  it  is  added  that  upon  all  these 
points  a  broad  and  uncontrollable  direction  is  necessarily  vested  in 
the  legislative  department  of  every  government. 

It  is  conceded,  nevertheless,  that  there  are  certain  limitations 
upon  this  power,  not  prescribed  in  express  terms  by  any  constitu- 
tional provision,  but  inherent  in  the  subject  itself,  which  attend  its 
exercise  under  all  circumstances,  and  which  are  as  inflexible  and  ab* 
solute  in  their  restraints  as  if  directly  imposed  in  the  most  positive 
form  of  words.  It  is  not  doubted  by  any  one,  that  the  power  of  the 
legislature  to  determine  for  what  purposes  taxes  shall  be  levied,  and 
what  districts  of  territory  and  what  classes  of  persons  and  property 
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shall  bear  the  burden  is  very  broad^  and  it  most  be  confessed  that  in 
describing  or  defining  it  words  are  sometimes  employed  by  the  courts 
which  import  an  absolute  and  unlimited  discretion,  such  as  might 
exist  in  an  irresponsible  government,  or  in  the  people,  if  acting  in 
their  sovereign  capacity,  without  any  written  constitution,  and 
which  consequently  could  not  be  brought  to  the  test  of  any  restrict- 
ive rules.  For  many  purposes  these  broad  and  loose  definitions  of 
the  power  of  taxation  are  not  objectionable,  but  they  cannot  be  re- 
garded as  careftil  and  precise  enough  to  be  tests  of  constitutional 
authority,  and  whenever  they  are  employed  in  the  law,  the  modifica- 
tions by  familiar  constitutional  principles  are  always  to  be  under- 
stood. 

I  understand  that,  in  order  to  render  valid  a  burden  imposed  by 
the  legislature  under  an  exercise  of  the  power  of  taxation,  the  fol- 
lowing requisites  must  appear : 

1.  It  must  be  imposed  for  a  public,  and  not  for  a  mere  private, 
purpose.  Taxation  is  a  mode  of  raising  revenue  for  public  purpo- 
ses only,  and,  as  is  said  in  some  of  the  cases,  when  it  is  prostituted 
to  objects  in  no  way  connected  with  the  public  interest  or  wel&re,  it 
ceases  to  be  taxation  and  becomes  plunder.  Sharpless  v.  Mayor,  etc., 
21  Penn.  St  168;  Orim  v.  Weissenlmrg  School  District,  57  id.  433 ; 
Broadhead  v.  Milwaukee,  19  Wis.  652. 

2.  The  tax  must  be  laid  according  to  some  rule  of  apportionment; 
not  arbitrarily  or  by  caprice,  but  so  that  the  burden  may  be  made 
to  fall  with  something  like  impartiality  upon  the  persons  or  prop- 
erty upon  which  it  justly  and  equitably  shpuld  rest.  A  State  bur- 
den is  not  to  be  imposed  upon  any  territory  smaller  than  the  whole 
State,  nor  a  county  burden  upon  any  territory  smaller  or  greater  than 
the  county.  Equality  in  the  imposition  of  the  burden  is  of  the 
very  essence  of  the  power  itself,  and  though  absolute  equality  and 
absolute  justice  are  never  attainable,  the  adoption  of  some  rule  tend- 
ing to  that  end  is  indispensable.  Weeks  v.  Milwaukee,  10  Wis.  258 ; 
Ryerson  v.  Uthy,  16  Mich.  269 ;  Merrick  v.  Amherst,  12  AUen,  504. 

3.  As  a  corollaiy  from  the  preceding,  if  the  tax  is  imposed  upon 
one  of  the  municipal  subdivisions  of  the  State  only,  the  purpose 
must  not  only  be  a  public  purpose,  as  regards  the  people  of  that 
subdivision,  but  it  must  also  be  local,  that  is  to  say,  the  people  of 
that  municipality  must  have  a  special  and  peculiar  interest  in  the 
object  to  be  accomplished,  which  will  make  it  just,  proper  and  equi- 
table that  they  should  bear  the  burden,  rather  than  the  State  at 
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large,  or  any  more  considerable  portion  of  the  State.  WdU  t. 
Weston,  22  Ma  384 ;  Covington  y.  Southgate,  15  B.  Monr.  491 ;  Afor- 
ford  V.  Unger,  8  Iowa,  82. 

The  three  principles  here  stated  are  fdndamental  mATima  in  the 
law  of  taxation.  They  inhere  as  conditions  in  the  power  to  impose 
any  taxes  whatsoerer,  or  to  create  any  bnrden  for  which  taxation 
is  to  provide;  and  it  is  only  when  they  are  obsenred  that  the  legis- 
lative department  is  exercising  an  authority  over  this  subject  which 
it  has  received  from  the  people,  and  only  then  is  that  snpreme  legis- 
lative discretion  of  which  the  authorities  speak  called  into  action. 
No  discretionary  power  in  that  department  is  so  absolute,  and  no 
judgment  it  can  pronounce  is  so  conclusive,  as  to  preclude  the  cit- 
izen's contesting  it  whenever  he  believes  his  rights  have  been  inva 
ded  by  a  disregard  of  any  of  these  conditions.  The  duty  of  consid- 
ering such  a  question  is  both  unwelcome  and  undesirable,  but  it  is 
not  a  duty  which  can  be  avoided,  and  we  have  no  disposition  to  post- 
pone its  performance. 

I  propose  first  to  inquire  whether  the  purpose  to  be  accomplished 
by  the  act  in  question  is  ^public  purpose,  in  the  sense  implied  when 
burdens  are  to  be  imposed  under  the  legislative  power  over  the  sub- 
ject of  taxation. 

I  do  not  understand  that  the  word  *^publiCy**  when  employed  in  ref- 
erence to  this  power,  is  to  be  construed  or  applied  in  any  narrow  or 
illiberal  sense,  or  in  any  sense  which  would  preclude  the  legislature 
from  taking  broad  views  of  State  interest,  necessity  or  policy,  or 
from  giving  those  views  eflfect  by  means  of  the  public  revenues. 
Necessity  alone  is  not  the  test  by  which  the  limits  of  State  author- 
ity in  this  direction  are  to  be  defined,  but  a  wise  statesmanship  must 
look  beyond  the  expenditures  which  are  absolutely  needful  to  the 
continued  existence  of  organized  government,  and  embrace  others 
which  may  tend  to  make  that  government  subserve  the  general  well- 
being  of  society,  and  advance  the  present  and  prospective  happi- 
ness and  prosperity  of  the  people.  To  erect  the  public  buildings,  to 
compensate  the  public  ofScers  and  to  discharge  the  public  debts,  are 
not  the  sole  purposes  to  which  the  public  revenues  may  be  applied, 
but,  on  the  contrary,  considerations  of  natural  equity,  gratitude 
and  charity  are  never  out  of  place  when  the  general  good  of  the 
whole  people  is  in  question,  and  may  be  kept  in  view  in  the  imposi- 
tion of  the  public  burdens.  The  sovereign  legislative  authorily 
must  judge  of  the  force  of  such  considerations,  on  a  general  view 
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of  the  just  and  proper  demandB  upon  the  pnblic  treasury,  and  of 
the  ability  of  the  people  to  provide  for  all;  and  when  that  author* 
ity  determines  that  such  payments  will  subserve  the  publio  good, 
the  responsibility  of  the  legislator  for  the  correctness  of  his  judg« 
ment  must  be  to  the  people  whose  representative  he  is,  and  upon 
whom  the  burdens  he  imposes  must  rest. 

Nor  lias  it  ever  been  doubted  that  where  the  object  of  taxation 
was  one  of  general  interest  to  aU  parts  of  the  State,  it  was  compe- 
tent for  the  State,  instead  of  assuming  the  burden  directly,  and  pro- 
viding for  it  by  means  of  a  general  State  levy,  to  apportion  it  among 
the  several  counties  and  towns,  and  to  authorize  and  require  them 
to  provide  for  it  by  local  taxation.  Our  own  State  pursues  this 
course  invariably  as  regards  its  general  burdens ;  in  this  respect  fol- 
lowing what  I  understand  to  be  the  general  system  of  the  country; 
and  the  result  demonstrates  that  it  is  practicable,  wise  and  expedi- 
ent to  make  use  of  the  local  machinery  as  the  best  means  of  reach- 
ing all  the  people  without  confusion  and  without  exciting  discon- 
tent. There  is  not  only  nothing  in  this  course  inconsistent  with 
correct  principles,  but  on  the  contrary  it  is  in  most  perfect  ac- 
cord with  other  features  of  our  governmental  polity ;  the  general 
purpose  being  to  leave  with  the  local  communities,  in  managing  the 
publio  afEfiirs  which  concern  them,  the  largest  possible  liberty  of  ac- 
tion which  is  consistent  with  the  general  public  order  and  good  gov- 
ernment. 

In  the  present  case  it  appears  that  the  object  of  the  burden  is 
not  to  raise  money  for  a  purpose  of  general  State  interest.  Its  ob- 
ject, on  the  contrary,  is  to  create  a  demand  which  shall  be  a  burden 
upon  a  small  portion  of  the  State  only.  On  the  ground  of  local 
benefit  a  small  district  of  the  State  is  to  be  taxed  to  encourage  a  lo- 
cal enterprise,  which  it  is  supposed  will  be  of  such  peculiar  local  ad- 
vantage that  this  district  rather  than  the  State  at  large,  or  any 
greater  or  smaller  portion  of  the  State,  should  contribute  to  its  con- 
struction. The  road,  when  constructed,  is,  nevertheless,  to  be  ex- 
clusively private  property,  owned,  controlled  and  operated  by  a  pri- 
vate cori>oration  for  the  benefit  of  its  own  members,  and  to  be  sub- 
ject to  the  supervision  and  control  of  the  State  only  as  other  pri- 
vate property  is,  with  such  few  exceptions  as  the  State  in  granting 
th3  corporate  powers  has  stipulated  for  in  order  to  secure  impartial- 
ity in  the  management  of  its  business,  and  to  prevent  extortion. 
Primarily,  therefore,  the  money,  when  raised,  is  to  benefit  a  private 
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oorporation ;  to  add  to  its  ftindB  and  improye  its  properly ;  and  the 
benefit  to  the  public  is  to  be  secondary  and  incid^tal,  like  that 
which  springs  from  the  building  of  a  grist-milly  the  establishment 
of  a  &ctor7y  the  opening  of  a  public  inn,  or  from  any  other  private 
enterprise  which  accommodates  a  local  want  and  tends  to  increase 
local  values. 

A  railroad,  howeyer,  it  is  said,  is  a  public  high  way,  and  as  such  its 
construction  is  a  public  purpose,  which  may  be  accomplished 
through  the  instrumentality  of  the  sovereign  power  of  eminent  do- 
main even  when  individuals  and  not  the  State  are  to  own  and  con« 
trol  it  This  argument  is  supposed  to  possess  great  force,  and  it 
therefore  becomes  our  duty  to  examine  it  with  some  care.  It  is  true 
that  a  railroad  in  the  hands  of  a  private  corporation  is  often  spoken 
of  as  a  public  highway,  and  that  it  has  been  recognized  as  so  Scir  a 
public  object  as  to  justify  the  appropriation  of  private  property  for 
its  construction ;  but  this  fact  does  not  conclusively  determine  the 
right  to  employ  taxation  in  aid  of  the  road  in  the  like  case.  Beason- 
ing  by  analogy  from  one  of  the  sovereign  powers  of  government  to 
another,  is  exceedingly  liable  to  deceive  and  mislead.  An  object 
may  he  public  in  one  sense  and  for  one  purpose,  when  in  a  general 
sense  and  for  other  purposes  it  would  be  idle  and  misleading  to 
apply  the  same  term.  All  governmental  powers  exist  for  public 
purposes,  but  they  are  not  necessarily  to  be  exercised  under  the  same 
conditions  of  public  interest  The  sovereign  police  power  which 
the  State  possesses  is  to  be  exercised  only  for  the  general  public  wel- 
fare, but  it  reaches  to  every  person,  to  every  kind  of  business,  to 
every  species  of  property  within  the  commonwealth.  The  conduct 
of  every  individual  and  the  use  of  all  property  and  of  all  rights  is 
regulated  by  it,  to  any  extent  found  necessary  for  the  preservation 
of  the  public  order,  and  also  for  the  protection  of  the  private  rights 
of  one  individual  against  encroachments  by  others.  The  sovereign 
power  of  taxation  is  employed  in  a  great  many  cases  where  the  power 
of  eminent  domain  might  be  made  more  immediately  eflScient  and 
available,  if  constitutional  principles  would  suffer  it  to  be  resorted 
to  ;  but  each  of  these  powers  has  its  own  peculiar  and  appropriate 
sphere,  and  the  object  which  ispublic  for  the  demands  of  one  is  not 
necessarily  of  a  character  to  permit  the  exercise  of  another. 

I  have  said  that  railroads  are  often  spoken  of  as  a  species  of  public 
highway.  They  are  such  in  the  sense  that  they  accommodate  the 
public  travel,  and  that  they  are  regulated  by  law  with  a  view  to  pre- 
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olade  partiality  in  fcheir  aooommodations.  Bnt  their  resemblance 
to  the  highways  which  belong  to  the  pnblic,  which  the  people  make 
and  keep  in  repair^  and  which  are  open  to  the  whole  pnblic  to  be 
used  at  will,  and  with  dnch  means  of  locomotion  as  taste  or  pleasure 
or  convenience  may  dictate,  is  rather  fanciful  than  otherwise,  and 
has  been  made  prominent,  perhaps,  rather  from  the  necessity  of  re- 
sorting to  the  right  of  eminent  domain  for  their  establishment  than 
for  any  other  reason.  They  are  not,  when  in  private  hands,  the 
peoples  highways  ;  but  they  are  private  property,  whose  owners  make 
it  their  business  to  transport  persons  and  merchandise  in  their  own 
carria^^  over  their  own  land,  for  such  pecuniary  compensation  as 
may  be  stipulated.  These  owners  carry  on  for  their  own  benefit  a 
business  which  has  indeed  its  public  aspect,  inasmuch  as  it  accom- 
modates a  public  want ;  and  its  establishment  is,  consequently,  in  a 
certain  sense  a  public  purpose.  But  it  is  not  such  a  purpose  in  any 
other  or  different  sense  than  would  be  the  opening  of  a  hotel,  the 
establishment  of  a  line  of  stages,  or  the  putting  in  operation  of  a 
grist-mill;  each  of  which  may,  under  proper  circumstances,  be  re- 
garded as  a  local  necessity,  in  which  the  local  public  may  take  an 
interest  beyond  what  they  would  feel  in  other  objects  for  which  the 
right  to  impose  taxation  would  be  unquestionable.  The  business  of 
railroading  in  private  hands  is  not  to  be  distinguished,  in  its  legal 
characteristics,  from  either  of  the  other  kinds  of  business  here  named, 
or  from  many  others  which  might  be  mentioned;  but  in  the  case  of 
Weeks  v.  Milwaukee,  10  Wis.  242,  the  supreme  court  of  Wiscon- 
sin justly  treated  with  very  little  consideration  the  claim  of  a  right 
to  &vor,  under  the  power  of  taxation,  the  construction  of  a  public 
hotel,  though  the  aid  was  to  be  rendered  expressly  'Mn  view  of  the 
great  public  benefit  which  the  construction  of  the  hotel  would  be  to 
the  city.''  The  court  expressly  declared  that  the  public  could  not 
be  compelled  to  aid  such  an  enterprise  from  any  regard  to  the  inci- 
dental benefits  which  the  public  were  to  receive  therefrom. 

The  right  of  eminent  domain  is  a  vital  right  in  every  government, 
and  must  often  be  called  into  exercise  when  a  special  necessity  de- 
mands that  the  private  right  in  a  particular  piece  of  property  shall 
give  way  for  the  public  good.  This  right,  it  has  been  held,  may  be 
exercised  on  behalf  of  railways  in  the  hands  of  private  parties.  But 
there  can  be  no  doubt,  I  think,  that  this  holding  was  a  considerable 
modification  of  common-law  principles,  though  at  the  same  time  it 
must  be  admitted  that  it  was  on  such  strong  grounds  of  necessity 
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and  polioy,  and  in  view  of  considerations  so  entirely  new  as  ftiUy  to 
e^jonse,  and  indeed  to  justify  it  No  principle  was  older,  and  none 
seemed  better  understood  or  more  inflexible,  than  that  one  man's 
property  could  not  be  taken  under  the  power  of  the  government  and 
transferred  to  another  against  the  will  of  the  owner ;  but  the  State^ 
nevertheless,  is  allowed  to  do  so  in  the  case  of  railroads,  under  the 
guise  of  a  convenient  fiction,  which  treats  a  corporation,  managing 
its  own  property  for  its  own  profit,  as  merely  a  public  convenience 
and  agency.  Nothing  but  an  overriding  public  necessity  could  ever 
have  led  the  courts  to  this  judgment,  for  when  the  relations  between 
the  proprietors  of  a  railroad  and  the  public  are  examined,  we  per- 
ceive at  once  that  the  idea  of  agency  in  a  legal  sense  is  inadmissible. 
They  are  public  agents  in  the  same  sense  that  the  proprietors  of 
many  other  kinds  of  private  business  are,  and  not  in  any  other  or 
different  sense.  To  illustrate  this,  I  might  draw  many  exact  paral- 
lels, but  a  single  one  will  be  sufficient  for  our  purpose.  The  Michi- 
gan Central  Bailroad  Company  makes  a  business  of  transporting 
persons  and  property  over  its  road  for  the  profit  of  its  stockholders, 
but  at  rates  which  the  State  has  regulated,  and  on  the  condition 
which  the  State  has  prescribed,  of  ftimishing  impartial  accommoda- 
tions. It  does  so,  moreover,  under  a  charter  from  the  State,  from 
which  it  derives  its  authority,  and  for  this  charter  it  has  rendered, 
or  is  supposed  to  have  rendered,  a  compensation.  The  hackmen  of 
Detroit  make  a  business  of  transporting  persons  and  property  over 
shorter  routes  for  their  own  profit,  and  in  like  manner  at  rates  which 
the  law  regulates,  and  on  the  like  conditions  of  impartiality.  To 
render  the  analogy  closer,  they  are  required  to  obtain  a  license  from 
the  public  authorities  to  follow  this  calling,  and  for  this  license  a 
fee  is  exacted.  Like  the  railroad  corporation  they  supply  a  public 
want,  and,  if  the  former  can  be  called  a  public  agency,  the  latter,  it 
must  be  conceded,  are  entitled  to  stand  in  the  same  category. 

If  we  examine  the  subject  critically,  we  shall  find  that  the  most 
important  consideration  in  the  case  of  eminent  domain  is  the  neces- 
sity of  accomplishing  some  public  good  which  is  otherwise  imprac- 
ticable, and  we  shall  also  find  that  the  law  does  not  so  much  regard 
the  means  as  the  need.  The  power  is  much  nearer  akin  to  that 
of  the  public  police  than  to  that  of  taxation ;  it  goes  but  a  step 
further,  and  that  step  is  in  the  same  direction.  Every  man  has  an 
abstract  right  to  the  exclusive  use  of  his  own  proper^  for  his  own 
enjoyment  in  such  manner  as  he  shall  choose;  but  if  he  should 
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ohoose  to  create  a  ntiisanoe  upon  it^  or  to  do  any  thing  which  would 
preclude  a  reasonable  enjoyment  of  adjacent  property^  the  law  would 
interfere  to  impose  restraints.  He  is  said  to  own  his  private  lot  to 
the  center  of  the  earth,  but  he  would  not  be  allowed  to  excavate  it 
mdefinitely  lest  his  neighbor's  lot  should  disappear  in  the  excava- 
Loi:  l!he  abstract  right  to  make  use  of  his  own  property  in  his 
own  way  is  compelled  to  yield  to  the  general  comfort  and  protection 
of  community,  and  to  a  proper  regard  to  relative  rights  in  others. 
The  situation  of  his  property  may  even  be  such  that  he  is  compelled 
to  dispose  of  it,  because  the  law  will  not  suffer  his  regular  business 
to  be  carried  on  upon  it.  A  needful  and  lawful  species  of  manu- 
facture may  so  injuriously  affect  the  health  and  comfort  of  the 
vicinity  that  it  cannot  be  tolerated  in  a  densely  settled  neighbor- 
hood; and  therefore  the  owner  of  a  lot  in  that  neighborhood  will 
not  be  allowed  to  engage  in  that  manufacture  upon  it,  even  though 
it  be  his  regular  and  legitimate  business.  The  butcher,  in  the 
vicinity  of  whose  premises  a  village  has  grown  up,  finds  himself 
comx)elled  to  remove  his  business  elsewhere,  because  his  right  to 
make  use  of  his  lot  as  a  place  for  the  slaughter  of  cattle  has  become 
inconsistent  with  the  superior  right  of  community  to  the  enjoyment 
of  pure  air  and  the  accompanying  blessings  and  comforts.  The 
owner  of  a  lot  within  the  fire  limits  of  a  city  may  be  compelled  to 
part  with  the  property  because  he  is  unable  to  erect  a  brick  or  stone 
structure  upon  it,  and  the  local  regulations  will  not  permit  one  of 
wood. 

Eminent  domain  only  recognizes  and  enforces  the  superior  right 
of  the  community  against  the  selfishness  of  individuals  in  a  similar 
way.  Every  branch  of  needful  industry  has  a  right  to  exist,  and 
conununity  has  a  right  to  demand  that  it  be  permitted  to  exist,  and 
if  for  that  purpose  a  peculiar  locality  already  in  possession  of  an 
individual  is  essential,  the  owner's  right  to  undisturbed  occupancy 
must  yield  to  the  superior  interest  of  the  public.  A  railroad  can- 
not go  around  the  farm  of  every  unwilling  person,  and  the  business 
of  transporting  persons  and  property  for  long  distances  by  rail, 
which  has  beei^  found  so  essential  to  the  general  enjoyment  and 
welfare,  could  never  have  existed  if  it  were  in  the  power  of  any 
unwilling  person  to  stop  the  road  at  his  boundary,  or  to  demand 
unreasonable  terms  as  a  condition  of  passing  him.  The  law  inter- 
feres in  these  cases,  and  regulates  the  relative  rights  of  the  owner 
and  of  the  community  with  as  strict  regard  to  justice  and  equity 
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08  the  drciunstanceB  will  permii  It  does  not  deprive  the  owne^  of 
bis  property^  but  it  oompels  him  to  dispose  of  so  much  of  it  as  is 
essential  on  eqnitable  terms.  While,  therefore,  eminent  domain 
establishes  no  industry,  it  so  regulates  the  relatiye  rights  of  all  that 
no  individual  shall  have  it  in  his  power  to  preclude  its  establishment 

It  is  proper,  however,  to  add  the  remark,  that,  even  where  the 
necessity  is  conceded,  I  do  not  understand  that  the  right  of  eminent 
'domain  can  be  exercised  on  behalf  of  private  parties  or  corporations, 
unless  the  State  in  permitting  it  reserves  to  itself  a  right  to  super- 
vise and  control  the  use  by  such  regulations  as  shall  insure  to  the 
public  the  benefit  promised  thereby,  and  as  shall  preclude  the  pur- 
pose which  the  puMic  had  in  view  in  authorizing  the  appropriation 
being  defeated  by  partiality  or  unreasonably  selfish  action  on  the 
part  of  those  who  only,  on  the  ground  of  public  convenience  and 
welfare,  have  been  suffered  to  make  the  appropriation. 

In  the  case  of  Sadler  v.  Langham,  34  Ala.  311,  it  was  held  by 
the  supreme  court  of  Alabama,  that  the  right  of  eminent  domain 
might  be  exercised  on  behalf  of  mills  which  ground  grain  for  toll, 
and  were  compelled  by  law  to  render  impartial  service  for  all,  when 
it  could  not  be  for  other  mills ;  and  the  distinction  made  is  a  very 
reasonable  one.  Except  that  the  necessity  is  wanting,  there  would 
be  the  same  justification  for  the  condemnation  of  lands  for  stables 
for  the  public  draymen  of  a  city,  as  for  a  way  for  a  railroad ;  the  like 
power  of  regulating  the  use  existing  in  each  case,  and  the  purpose 
in  one  being  public  in  precisely  the  same  sense  as  in  the  other. 

But,  when  we  examine  the  power  of  taxation  with  a  view  to  ascer- 
tain the  purposes  for  which  burdens  may  be  imposed  upon  the 
public,  we  perceive  at  once  that  necessity  is  not  the  governing  con- 
sideration, and  that  in  many  cases  it  has  little  or  nothing  to  do  with 
the  question  presented.  Certain  objects  must  of  necessity  be  pro- 
vided for  under  this  power,  but  in  regard  to  innumerable  other 
objects  for  which  the  State  imposes  taxes  upon  its  citizens,  the 
question  is  always  one  of  mere  policy,  and  if  the  taxes  are  imposed, 
it  is  not  because  it  is  absolutely  necessary  that  those  objects  should 
be  accomplished,  but  because  on  the  whole  it  is  deemed  best  by  the 
public  authorities  that  they  should  be.  On  the  other  hand  certain 
things  of  absolute  necessity  to  civilized  society  the  State  is  pre- 
cluded, either  by  express  constitutional  provisions,  or  by  necessary 
implication,  from  providing  for  at  all ;  and  they  are  left  wholly  to 
the  fostering  care  of  private  enterprise  and  private  liberality.    We 
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concede,  for  instanoe,  that  religion  is  esaentialt  and  that  without  it 
we  ahonld  degenerate  to  barbariam  and  bmtidity ;  yet  we  prohibit 
the  State  from  bnidening  the  citixen  with  its  support^  and  we  con- 
tent  oorselyes  with  recognizing  and  protecting  its  obseryanoe  on 
secnlaiT  grounds.  Certain  professions  and  occupations  in  life  are 
Also  essential^  but  we  have  no  authority  to  employ  the  public  moneys- 
to  mduoe  persons  to  enter  them.  The  necessi^  may  be  pressings 
and  to  supply  it  may  be,  in  a  certain  sense,  to  accomplish  a  '*  public 
purpose; "  but  it  is  not  a  purpose  for  which  the  power  of  taxation 
may  be  employed.  The  public  necessity  for  an  educated  and  skiU« 
fnl  physician  in  some  particular  locality  may  be  great  and  pressings 
yet  if  the' people  should  be  taxed  to  hire  one  to  locate  there,  the 
common  voice  would  exclaim  that  the  public  moneys  were  being 
deyoted  to  9^  private  purpose.  The  opening  of  a  new  street  in  a  city 
or  village  may  be  of  trifling  public  importance  as  compared  with 
the  location  within  it  of  some  new  business  or  manufacture ;  but 
while  the  right  to  pay  out  the  public  funds  for  the  one  would  be 
unquestionable,  the  other  by  common  consent  is  classified  as  a 
private  interest,  which  the  public  can  aid  as  individuals  if  they  see 
fit,  while  they  are  not  permitted  to  employ  the  machinery  of  the 
government  to  that  end.  Indeed,  the  opening  of  a  new  street  in 
the  outskirts  of  a  dty  is  generally  very  much  more  a  matter  of 
private  interest  than  of  public  concern ;  so  much  so  that  the  owner 
of  the  land  voluntarily  throws  it  open  to  the  public  without  com- 
pensation ;  yet^  even  in  a  case  where  the  public  authorities  did  not 
regard  the  street  as  of  sufficient  importance  to  induce  their  taking 
the  necessary  action  to  secure  it,  it  would  not  be  doubted  that  the 
moment  they  should  consent  to  accept  it  as  a  gift,  the  street  would 
at  once  become  a  public  object  and  purpose,  upon  which  the  public 
funds  might  be  expended  with  no  more  restraints  upon  the  action 
of  the  authorities  in  that  particular  than  if  it  were  the  most  prom* 
inent  and  essential  thoroughfare  of  the  city. 

By  common  consent  also  a  large  portion  of  the  most  urgent  needs 
of  society  are  relegated  exclusively  t<fthe  law  of  demand  and  supply. 
It  is  this  in  its  natural  operation,  and  without  the  interference  of 
the  government,  that  gives  us  the  proper  proportion  of  tillers  of  the 
soil,  artisans,  manufacturers,  merchants  and  professional  men,  and 
that  determines  when  and  where  they  shall  give  to  society  the  bene- 
fit of  their  particular  services.  However  great  the  need  in  the' 
flLroctioii  of  any  particular  calling,  the  interference  of  the  govern* 
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ment  is  not  tolerated,  because,  though  it  might  be  supplying  a 
public  want,  it  is  considered  as  invading  the  domain  that  belong! 
exclusiyely  to  priyate  inclination  and  enterprise.  We  peroeiye, 
tlierefore,  that  the  term  ^^  public  purpose,"  as  employed  to  denote 
tlie  objects  for  which  taxes  may  be  leyied,  has  no  relation  to  the 
urgency  of  the  public  need,  or  to  the  extent  of  the  public  benefit 
which  is  to  follow.  It  is,  on  the  other  hand,  merely  a  term  of  class- 
ificcUionf  to  distinguish  the  objects  for  which,  according  to  settled 
usage,  the  govemmefU  is  to  provide,  from  those  uhich,  by  the  like 
usage,  are  left  to  private  inclination,  interest  or  liberality. 

It  creates  a  broad  and  manifest  distinction — one  in  regard  to 
which  there  need  be  neither  doubt  nor  difficulty — between  public 
works  and  private  enterprises ;  between  the  public  conveniences 
which  it  is  the  business  of  government  to  provide  and  those  which 
private  interest  and  competition  will  supply  whenever  the  demand  is 
sufficient  When  we  draw  this  line  of  distinction,  we  perceive  immedi- 
ately that  the  present  case  falls  outside  of  it  It  was  at  one  time  in 
this  State  deemed  true  policy  that  the  government  should  supply 
railroad  facilities  to  the  traveling  and  commercial  public,  and  while 
that  policy  prevailed,  the  right  of  taxation  for  the  purpose  was 
unquestionable.  Our  policy  in  that  respect  has  changed ;  railroads 
are  no  longer  public  works,  but  private  property ;  individuals  and 
not  the  State  own  and  control  them  for  their  own  profit;  the 
public  may  reap  many  and  large  benefits  tcom  them,  and  indeed  are 
expected  to  do  so,  but  only  incidentally,  and  only  as  they  might  reap 
similar  benefits  from  other  modes  of  investing  private  capitaL  It  is 
no  longer  recognized  as  proper  or  politic  that  the  State  should  sup- 
ply the  means  of  locomotion  by  rail  to  the  people,  and  this  species 
of  work  is  therefore  remitted  to  the  care  of  private  enterprise,  and 
cannot  be  aided  by  the  public  fands  any  more  than  can  any  other 
private  undertaking  which  in  like  manner  CSalls  outside  the  line  of 
distinction  indicated. 

In  the  course  of  the  argument  of  this  case  allusion  was  made  to 
the  power  of  the  State  to  pay  i^oun ties.  But  it  is  not  in  the  power 
of  the  State,  in  my  opinion,  under  the  name  of  a  bouiity  or  under 
any  other  cover  or  subterfuge,  to  furnish  the  capital  to  set  private 
parties  up  in  any  kind  of  business,  or  to  subsidize  their  business 
after  they  have  entered  upon  it  A  bounty  law  of  which  this  is  the 
real  nature  is  void,  whatever  may  be  the  pretense  on  which  it  may  be 
enacted.   The  right  to  hold  out  pecuniaiy  inducements  to  the  faith- 
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fnl  performanoe  of  public  iutj,  in  dangerous  or  responsible  posi* 
tions^  stands  upon  a  diflferent  footing  altogether ;  nor  haye  I  any 
occasion  to  question  the  right  to  pay  rewards  for  the  destruction  of 
wild  beasts  and  other  public  pests;  a  proyision  of  this  character 
being  a  mere  police  regulation.  But  the  discrimination  by  the  State 
between  different  classes  of  occupations^  and  the  fiftyoring  of  one  at 
the  expense  of  the  rest,  whether  that  one  be  farming  or  banking, 
merchandising  or  milling,  printing  or  railroading,  is  not  legitimate 
legislation,  and  is  an  inyasion  of  that  equality  of  right  and  priyilege 
which  is  a  maxim  in  State  goyemment  When  the  door  is  once 
opened  to  it,  there  is  no  line  at  which  we  can  stop  and  say  with 
confidence  that  thus  far  we  may  go  with  safety  and  proprie^,  but 
no  further.  Eyery  honest  employment  is  honorable ;  it  is  beneficial 
to  the  public;  it  deseryes  encouragement  The  more  successful 
we  can  make  it,  the  more  does  it  generally  subserye  the  pub- 
lic good.  But  it  is  not  the  business  of  the  State  to  make  dis- 
criminations in  faTor  of  one  class  against  another,  or  in  fayor 
of  one  employment  against  another.  The  State  can  haye  no 
fayorites.  Its  business  is  to  protect  the  industry  of  all,  and  to  giye 
all  the  benefit  of  equal  laws.  It  cannot  compel  an  unwilling 
minority  to  submit  to  taxation  in  order  that  it  may  keep  upon  'ts 
feet  any  business  that  cannot  stand  alone.  Moreoyer,  it  is  not  a 
weak  interest  only  that  can  giye  plausible  reasons  for  public  idd; 
when  the  State  once  enters  upon  the  business  of  subsidies,  we  shall 
not  fail  to  discoyer  that  the  strong  and  powerful  interests  are  those 
most  likely  to  control  legislation,  and  that  the  weaker  will  be  taxed 
to  enhance  the  profits  of  the  stronger.  I  shall  not  question  the  right 
of  the  people,  by  their  constitution,  to  open  the  door  to  such  dis- 
crinunations,  but  in  this  State  they  haye  not  adopted  that  policy, 
and  they  haye  not  authoriied  any  department  of  the  govemment  to 
adopt  it  for  them. 

It  scarcely  seems  necessary  to  say  that  what  the  State  as  a  political 
community  cannot  do,  it  cannot  require  the  inferior  municipalities 
to  do.  When  the  case  is  found  to  stand  entirely  outside  the  domain 
of  taxation,  State  burdens  and  township  burdens  are  alike  precluded ; 
no  township  yote  and  no  township  majority,  howeyer  large,  can 
affect  the  principle ;  any  single  indiyidual  has  a  right  to  insist  that 
the  public  do  not  own  or  control  his  property  for  the  purpose  ci 
donations. 

It  may  be  proper  to  mention  the  maxim  which  is  pressed  upon 
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our  oonsidaration,  that  the  legislature  must  pass  upon  the  proper 
objects  as  well  as  the  proper  extent  of  taxation,  not  only  in  the  case 
of  the  State  at  large,  but  in  case  also  of  the  seyeral  municipal  cor- 
porations. Those  corporations  certainly  haye  no  inherent  power  of 
taxation,  biifc  take  only  so  much  as  the  State  shall  see  fit  to  allow, 
and  under  such  restrictions  as  the  legidature  may  think  proper  to 
impose.  I  shaU  concede  also  that  they  are  not  left  to  their  own 
option  to  exercise  the  power  or  to  decline  to  exercise  it ;  for  as  re- 
gards alike  the  general  purposes  of  the  State  and  those  of  more 
local  concern^  they  are  to  tax  as  they  are  bidden,  and  may  be  com- 
pelled to  obey  the  legidatiye  wilL  The  power  of  coercion  and  con- 
trol iSy  neyerfchelesSy  to  be  exercised  in  view  of  and  in  subordination 
to  those  maxims  of  local  self-goyemment  which  pervade  our  whole 
system,  and  which  preclude  arbitrary  and  unaccustomed  impositions^ 
however  desirable,  in  the  opinion  of  the  legislature,  the  object  to 
be  attained  may  appear  to  be. 

If  the  township  of  Salem  can  be  required  to  tax  itself  in  aid  of  the 
Detroit  and  HoweU  Railroad  Company,  it  must  be  either  jfr«^,  on 
the  ground  of  the  incidental  local  benefit  in  the  enhancements  of 
values ;  or  second^  in  consideration  of  the  facilties  which  the  road 
is  to  afford  to  the  township  for  travel  and  business.  The  first  ground 
is  wholly  inadmissible.  The  incidental  benefit  which  any  enterprise 
may  bring  to  the  public  has  never  been  recognized  as  sufficient  of 
itself  to  bring  the  object  within  the  sphere  of  taxation.  In  the  case 
of  streets  and  similar  public  improvements,  the  benefit  received  by 
individuals  have  sometimes  been  accepted  as  a  proper  basis  on  which 
to  apportion  the  burden ;  but  in  all  such  cases  the  power  to  tax  is 
unquestionable,  irrespective  of  the  benefits.  The  question  in  such 
cases  has  not  been  of  the  right  to  tax,  but  of  the  proper  basis  of  ap- 
portionment where  the  right  was  conceded. 

The  second  ground  is  more  plausible.  To  state  the  case  in  the 
form  of  a  contract,  it  would  stand  thus:  The  township  is  to  give 
or  loan  to  the  railroad  company  five  per  centum  of  its  assessed 
valuation.  In  consideration  whereof  the  railroad  company  agree  to 
construct  and  operate  their  road,  and  to  hold  themselves  ready  at 
all  limes  to  give  to  the  people  of  the  township  the  fiAcilities  of  travel 
and  trade  upon  it,  provided  they  will  pay  for  such  fSusilities  the  same 
rates  which  are  to  be  charged  to  all  other  persons.  In  other  words, 
the  company  agree,  on  being  secured  the  sum  mentioned,  to  take 
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apon  themselves  the  bnainess  of  oommon  carriers  within  the  limits 
of  the  township. 

If  this  consideration  is  snfficient  in  the  case  of  common  carriers^ 
it  most  be  sufficient  also  in  the  case  of  any  other  employment 
There  is  nothing  in  the  business  of  carrying  goods  and  passengers 
which  giyes  the  person  who  conducts  it  a  claim  upon  the  public 
different  in  its  nature  from  that  of  the  manufacturer  or  the  mer- 
chant Neither  is  it  of  the  least  importance  in  a  legal  point  of 
yiew  that  the  carrier  is  usually  a  corporation,  while  the  other  kinds 
of  business  named  are  more  commonly  carried  on  by  single  individ- 
uals or  partnerships.  These  are  accidental  circumstances,  which 
may  or  may  not  exist  in  any  particular  case.  But  if  the  legislature 
should  pass  an  act  providing  that  the  township  of  Salem  should 
give  or  loan  a  certain  percentage  of  its  taxable  property  to  any  mer- 
chant who  wiU  undertake  to  erect  a  store  within  the  township,  and 
hold  himself  ready  at  all  times  to  sell  goods  therein  to  the  people  of 
the  township  on  terms  as  favorable  as  those  he  would  exact  from 
others,  he  would  be  a  bold  man  who  should  undertake  to  defend 
such  legislation  on  constitutional  principles.  Tet  the  case  would 
possess  all  the  elements  of  public  interest  which  are  to  be  found  in 
the  case  before  us ;  the  public  convenience  would  be  subserved,  and 
there  would  be  a  like  tendency  to  increase  local  values.  The  differ- 
ence in  the  cases  would  be  in  degree,  and  not  in  kiud ;  and  it  would 
be  easy  to  suggest  enterprises  as  to  which  the  comparison,  even  in 
degree,  would  not  be  to  the  advantage  of  the  railroad.  And  when 
we  have  once  determined  that  a  municipal  government  can  tax  its 
citizens  to  make  a  donation  to  a  railroad  company,  because  of  the 
incidental  benefits  expected  from  its  operations,  we  do  not  go  a  sin- 
gle step  further  when  we  hold  that  it  may  use  the  public  funds  to 
erect  a  cotton  or  woolen  &ctory,  or  a  building  suited  to  the  manu- 
facture of  tobacco,  and  present  it,  on  grounds  of  public  benefit,  to 
any  person  who  wiU  occupy  it 

Such  a  case  would  not  by  any  means  be  an  extreme  application  of 
the  principle  contended  for  in  the  present  proceeding.  Newspapers 
are  as  much  a  public  necessity  as  railroads.  The  city  of  Detroit 
contains  several  corporations  which  are  carrying  on  the  business  of 
publishing  such  papers.  Why  should  not  the  corporators,  instead 
of  furnishing  from  their  own  means  the  capital  necessary  to  start 
themselves  in  business,  have  applied  to  the  legislature  for  an  act 
luthorizing  the  city  to  tax  itself  for  that  purpose  ?    It  is  as  difficult 
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to  make  a  suooesB  of  a  great  newspaper  as  of  a  great  railroad ;  the 
projectors  do  not  more  often  make  the  business  profitable  to  them- 
selyes;  there  are  consequently  all  the  same  arguments  to  be  ad- 
Tanoed  in  faror  of  gratuities  in  their  aid  which  are  adyanoed  here. 
We  can  go  back  to  stage  coaches  as  easily  as  we  can  dispense  with 
the  daily  paper  which  giyes  us  the  current  news.  It  may  be  that  if 
this  class  of  public  benefactors  were  to  be  pensioned  at  the  public 
expense^  it  would  prore  difficult  for  the  legislature  to  deal  with  the 
subject  with  entire  impartiality ;  the  political  majority  might  regard 
those  papers  only  as  useful  and  deserving  of  encouragement  which 
inculcated  their  own  political  views ;  but  this  would  hardly  be  a 
question  of  law;  and  if  they  saw  fit  to  allow  those  townships  and 
cities  which  were  disposed  to  do  so^  to  vote  aid  to  the  party  oigans, 
the  unwilling  minority,  who  did  not  believe  in  the  benefits  to  be  de- 
rived from  such  organs,  would  be  silenced  by  the  decision  we  should 
render  in  favor  of  the  present  aid.  The  legislature  would  haye 
determined  that  the  purpose  was  *^  public  f  the  need,  in  order  to 
put  an  establishment  upon  a  successful  footing,  would  generally  be 
very  apparent  and  pressing ;  the  benefits  expected  would  be  greats 
especially  to  the  majority  party,  and  we  are  not  permitted  to  doubt 
that  the  local  public,  in  very  many  cases,  would  sanction  such  legis- 
lation by  voting  the  required  aid.  Newspapers  are  frequently 
started  or  aided  by  voluntary  subscriptions  when  a  concerted  effort 
on  the  part  of  the  subscribers  would  be  yery  likely  to  induce  the 
local  majority  to  shoulder  the  voluntary  burden  upon  the  publia 
The  farmer,  the  merchant^  the  manufacturer  or  the  mechanic  of  the 
minority,  who  had  been  obliged  when  starting  his  own  business  to 
furnish  his  own  capital,  might  think  it  unjust  that  he  was  now 
obliged  to  render  compulsory  aid  in  supplying  the  capital  for  the 
business  of  others,  but  the  complaint  would  be  unimportant  if  the 
majority  could  be  induced  to  acquiesce,  and  with  the  peculiar  £EKsili- 
ties  which  the  favored  interest  possesses  for  the  control  of  the  pub- 
lic sentiment,  we  cannot  doubt  that  it  would  be  quite  as  successful 
as  the  **  public  good  ^  would  require  in  securing  legislative  action 
and  favorable  local  votes. 

I  have  stated  the  case  on  behalf  of  the  railroad  as  strongly  as  is 
possible,  for  I  have  assumed  that  the  road  is  eertain  to  be  con- 
structed and  to  be  operated  afterward,  though  the  act  in  question 
makes  no  very  effectual  provision  to  that  end,  and  the  railroad  com- 
pany demand  the  bonds  without  expecting  to  give  any  security  that 
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ibe  township  will  eyer  reoeiye  the  expected  benefit  from  its  expen- 
diture. The  opposition  to  this  proceeding  may  be  based,  for  aught 
we  know,  upon  a  conviction  that  the  enterprise  cannot  sncoeedy  and 
that  the  money  must  consequently  be  wasted ;  but  I  prefer  not  to 
consider  the  case  in  any  other  light  than  that  which  is  most  favor- 
able to  the  relator;  and  I  shall  therefore  assume  that  the  legislature 
have  established  all  possible  safeguards  against  loss  or  disappoint- 
ment, and  that  those  safeguards  would  prove  effectual.  And  re- 
garding the  case  in  that  light  it  rests  in  my  view  upon  fallacies 
which  are  transparent,  and  upon  doctrines  which,  followed  to  their 
legitimate  results,  will  leave  us  wholly  at  sea  as  regards  the  objects 
of  taxation,  and  will  justify  a  resort  to  that  measure  for  almost  any 
private  purpose  which  can  be  suggested. 

It  is  said,  however,  that  there  is  an  overwhelming  weight  of 
authority  in  support  of  this  species  of  legislation.  This  statement 
is  very  often  made  with  great  emphasis,  but  without  a  foundation 
proportioned  to  the  energy  with  which  it  is  repeated.  There  is  in- 
deed a  considerable  number  of  cases  which,  for  diverse  and  irre- 
concilable reasons,  have  supported  local  taxation  for  objects  of 
general  interest,  but  many  of  these  cases  have  not  the  least  relevancy 
to  the  point  here  contested.  Such  cases  for  instance,  as  Thomas  v. 
Lelandy  24  Wend.  66,  and  Merrick  v.  Amherstj  12  Allen,  504^ 
where  local  communities  on  the  ground  of  special  local  benefit, 
have  been  allowed  or  compelled  to  tax  themselves  in  aid  of  the 
public  works  or  buildings  owned  by  the  State,  are  not  at  all 
analogous.  Where  the  State  itself  is  to  receive  the  benefit  of  the 
taxation,  in  the  increase  of  its  public  ftmds  or  the  improvement  of 
its  public  property,  there  can  be  no  doubt  of  the  public  character  of 
the  purpose.  Such  of  the  other  judicial  proceedings  as  are  best 
reasoned  rest  plainly  upon  the  doctrine  that  the  State,  having  within 
itself  unlimited  authority  to  aid  works  of  internal  improvement, 
may  use  its  municipal  bodies  as  its  agencies  for  that  purpose, — a 
doctrine  which  is  precluded  by  express  provision  in  the  constitution 
of  this  State.  If  we  set  aside  these  two  classes  of  cases,  very  little 
real  authority  remains  to  support  the  doctrine  contended  for.  The 
right  to  vote  municipal  aid  to  railroads  has  been  vigorously  disputed 
from  the  beginning,  and  many  eminent  jurists  have  always  denied 
it  I  regard  with  the  utmost  respect  the  courts  which  have  pre- 
ceded us  in  considering  this  question,  but  we  should  be  willfully 
blind  if  we  shut  our  eyes  to  the  fact  that  there  have  always  boen 
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drcnmstances  Burronnding  the  consideration  of  this  subject  which 
haye  not  been  favorable  to  a  complete  and  unbiased  expression  of 
views.  It  is  easy  to  follow  an  apparent  anthority  without  stopping 
to  question  its  soundness,  when  the  popular  desire  is  in  the  same 
direction ;  and  upon  this  subject  there  are  repeated  decisions  which 
do  not,  by  any  new  reasoning,  or  by  any  attempt  to  examice 
the  subject  on  principle,  add  at  all  to  the  authority  of  those 
which  preceded  them.  When  cases  follow  in  line  for  no  better 
reason  than  because  they  have  a  case  to  follow,  the  authority 
is  to  be  found  in  the  first  decision,  and  not  by  counting  up 
the  number  in  the  line.  The  leading  case  upon  the  subject  has 
been  the  Pennsylvania  case  of  Sharpless  v.  Mayor,  ete^  21  Penn.  St 
147,  and  we  read  the  result  in  the  language  of  the  same  court  in  a 
subsequent  case.  '^  We  know,''  say  the  court,  ^Hhe  history  of  these 
municipal  and  county  bonds;  how  the  legislature,  yielding  to 
popular  excitement  about  railroads,  authorized  their  issue;  how 
grand  jurors  and  county  commissioners  and  city  ofiScers  were 
moulded  to  the  purposes  of  speculators;  how  recklessly  railroad 
officers  abused  the  overwrought  confidence  of  the  public,  and  what 
burdens  of  debt  and  taxation  have  resulted  to  the  people.  A 
moneyed  security  was  thrown  upon  the  market  by  the  paroxysm  of 
the  public  mind."  Diamo7id  v.  Lawrence  Cwinty,  87  Penn.  St  353. 
The  learned  judges  were  quite  too  sanguine  when  they  declared 
that  the  like  could  never  happen  again ;  but  we  are  not  concerned 
with  their  prophecy  so  much  as  we  are  with  their  manifest  conscious- 
ness that  these  evils  have  come  from  a  perversion  of  the  law.  The 
best  judgment  of  the  legal  profession,  so  for  as  I  have  been  able  to 
judge,  has  always  been  against  the  lawfulness  of  this  species  of  rail- 
road aid,  and  there  has  been  a  steady  and  persistent  protest  which 
no  popular  clamor  could  silence,  against  the  decisions  which  support 
it  This  protest  has  of  lat«  been  growing  stronger  instead  of 
fisdnter,  and  if  the  recent  decisions  alone  are  regarded,  the  authority 
is  clearly  with  the  protest  But  whether  this  is  so  or  not  is  not  of 
controlling  authority  here.  We  are  embarrassed  by  no  decisions  in 
this  State,  and  are  at  liberty,  therefore,  to  consider  this  question  on 
principle ;  and  when  the  legal  principle  which  should  govern  a  case 
stands  out  in  bold  relief,  it  is  manifestly  more  in  accord  with  a 
proper  discharge  of  judicial  duty  that  we  should  reach  to  it  with 
directness,  than  that  we  should  shut  our  eyes  to  the  principle  and 
blindly  follow  where  others  have  blindly  led. 


APRIL  TERM,  1870.  421 

The  People  y.  The  Town  of  8alem. 

I  haye  not  deemed  it  important  to  consider  any  of  the  minor  ob- 
jections to  this  act ;  preferring^  as  I  do>  to  deal  with  the  main  and 
fundamental  infirmity.  The  case  before  us  is  that  of  a  private  cor- 
poration demanding  a  gratuity  which  has  been  voted  to  it  in  town- 
ship meeting,  upon  the  assumption  that  its  business  operations  and 
JEEUUlMes  will  incidentally  benefit  the  township.  I  do  not  find  that 
the  meeting  possessed  any  inherent  authority  to  pass  such  a  vote, 
or  that  any  such  authority  could  have  been  conferred  upon  it.  The 
legislature  coiild  not  confer  upon  the  majority  there  convened  a 
jurisdiction  to  measure  for  the  minority  the  demands  upon  their 
gratitude  or  liberality.  Individuals  as  such  must  make  their  own 
donations^  and  decide  for  themselves  how  far  any  proposed  enterprise 
of  other  individuals  can  properly  and  justly,  in  view  of  the  benefits 
they  may  receive  therefrom,  demand  their  aid  and  assistance. 

As,  therefore,  it  appears  that  the  first  and  most  ftmdamental 
maxim  of  taxation  is  violated  by  the  act  in  question,  it  becomes 
tnperfluous  to  consider  whether  the  act  would  also  violate  the  maxim 
of  apportionment,  or  be  obnoxious  in  its  application,  because  the 
burden,  even  if  public,  could  not  also  be  regarded  as  local,  and 
peculiar  to  this  township.  Equally  superfluous  is  it  to  consider  in 
detail  the  several  express  provisions  of  the  State  constitution  which 
the  respondents  suppose  to  be  violated.  If  the  authority  exercised 
is  not  within  the  taxing  power  of  the  State,  it  is  quite  needless  to 
discuss  whether,  if  it  were  within  it,  there  are  not  restrictions  which 
prohibit  its  exercise. 

The  numdamus  applied  for  should,  in  my  opinion,  be  denied. 

0 AKPBiLi^  0.  J.»  and  Ohbistiakot,  J.,  wrote  oononning  opin 
Hma.    QuATBB,  J.,  delivered  a  dissenting  opinion* 
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FiBHBB,  appellaiit»  y.  Thuuoux. 

(SllOak.  L) 


WImm  Umto  is  AopiOTlflloii  in  a  laaae  in  regard  to  ii\iiiiiM»  it  I0  the  datj  of 
the  penon  hATing  control  of  the  premiaet  to  keep  a  wattle  in  the  ildewnlk 
in  repair ;  and  the  owner  of  the  premiaee  will  not  be  liable  to  an  ii^iored 
part  J  for  neglect  to  keep  the  acnttle  in  repair  if  it  was  in  good  condition 
when  powe—ion  was  giyen  nnder  the  lease. 

AcnoK  on  the  case  by  Isabelle  F.  Thirkell  against  Aaron  Fisher, 
Ehun  Fisher,  John  H.  Oriffiih  and  William  F.  Eier,  to  leooTer  for 
injuries  sastained  by  plaintitf  in  eonseqnenoe  of  a  defect  in  a  scuttle 
in  a  sidewalk  adjacent  to  premises  owned  by  defendants,  the  Fishers, 
and  alleged  to  be  in  the  possession  of  the  other  defendants,  Griffith 
and  Eier. 

The  fiicts  are  fUly  set  forth  in  the  opinions.    Verdict  and  jndg 
ment  for  plaintifEl    Defendants  appeaL 

(7.  J.  WdOk&r  for  plaintiflTs  in  error  ( appellants  )• 

Levi  Bishop^  for  defendant  in  error,  urged  that  the  owners  were 
bound  to  keep  the  scuttle  in  repair,  and  cited  Heacock  t.  Sh^rman^ 
14  Wend.  58,  60 ;  Dygeri  y.  Schmk,  23  id.  446 ;  Oongreve  t. 
Morgan  et  al,f  5  Duer,  495;  Same^  on  appeal,  18  N.  Y.  79; 
Same,  another  case,  id.  85;  Davenport  v.  Buckman,  10  Bosw. 
20,  31,  36,  37;  BeUinger  v.  If.  T.  0.  B.  B.,  23  N.  Y.  43;  Selden 
T.  D.  dk  H.  Canal  Co.,  29  id.  634 ;  McMahan  v.  New  York,  33 
id.  642;  Irvin  v.  Fowler,  6  Bob.  482;  Steele  t.  FMer,  N.  Y. 
Super.  Ot 

The  tenants  were  also  liable.  1  Ohitty,  79,  80 ;  2  Hilliard  on 
Torts,  292,  293,  294 ;  Herring  t.  Hoppock,  15  N.  Y.  413 ;  Judeon 
T.  Cook,  11  Barb.  612;  Brown  v.  Perkins,  1  Allen,  89;  Stone  t. 
Dickinson,  7  id.  2G;  Clark  v.  Boles,  15  Ark.  452;  Dreyer  y. 
Miry,  23  Mis&  434 ;  Woodruff  t.  Halsey,  8  Pick.  388 ;  Marram  y. 
Belcher,  4  B.  ft  0.  704 ;  2  Hilliard,  296,  301. 

Ohbistiakoy,  J.  This  was  an  action  on  the  case  brought  by  the 
defendant  in  error,  against  the  plaintiffs  in  error,  to  recover  dam- 
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ages  reoeiyed  by  her  by  fialling  into  a  sontUe  or  hole  in  the  sidewalk 
on  Woodward  aTenne,  Detroit,  in  flx>nt  of  a  store  in  what  is  known 
as  Fishers'  block,  of  which  said  Fishers  were  the  owners,  and  which 
they  had  erected  some  years  before.  The  scuttle  opened  into  a  vault 
beneath  the  sidewalk  (as  nsnal  in  such  cases),  connecting  with  the 
cellar,  and  was  constructed  and  used  for  putting  wood  and  coal  into 
the  cellar  for  the  use  of  the  store.  It  was  constructed  by  the  own- 
ers in  the  usual  manner,  by  putting  in  an  iron  ring  or  thimble 
through  the  stone  sidewalk,  and  fitting  into  this  an  iron  cover, 
coming  up  even  with  the  surfiEtce  of  the  walk,  and  forming  part  of 
it  Some  time  prior  to  this  accident  the  thimble  had  been  broken  by 
throwing  wood  against  it,  which  loosened  the  cap  or  cover  in  such  a 
manner  that  by  stepping  on  the  side  of  it,  it  would  turn  down ;  and 
in  this  way  the  plaintiff  received  the  injury,  about  dusk  on  the 
evening  of  the  28th  December,  1868. 

The  premises  were  not  in  the  occupation  of  the  Fishers,  the  own- 
ers, and  never  had  been  occupied  by  them,  having  always  been 
occupied  by  tenants  under  them.  And  some  time  previous  to  the 
accident,  this  store  had  been  leased  to  a  Mr.  and  Mrs.  Hill,  or  one 
of  them  (it  does  not  definitely  appear  whether  the  lease  was  to  Hill 
or  wife,  or  both,  ttiough  the  wife  seems  to  have  owned  the  stock), 
and  was  occupied  by  them  as  a  drug  store,  under  the  lease,  up  to 
about  the  time  o^  if  not  after,  the  accident,  which  is  one  of  the 
questions  in  the  case. 

On  the  16th  day  of  December,  1868,  the  defendant  John  H. 
GrifiSth  entered  into  a  verbal  negotiation  or  arrangement  with  Hill 
and  wife  for  the  purchase  of  the  stock  at  cost,  and  for  the  purchase 
of  the  lease  and  fixtures.  The  inventory  of  the  stock  was  completed 
on  the  26th,  having  been  made  by  Hill  and  wife  and  Griffith,  and 
persons  employed  by  them,  one  of  them,  Kier,  having  been  em- 
ployed by  Griffith,  but  paid  out  of  the  drawer  firom  sales  made  prior 
to  the  completion  of  the  sale  to  Griffith ;  and  during  the  time  of 
making  the  inventory  all  the  parties  had,  of  course,  access  to  the 
store,  but  the  key  was  kept  by  Hill,  he  opening  the  store  in  the 
morning  and  locking  it  at  ni^t  After  the  inventory  of  the  stock 
was  completed,  delays  occurred  in  reference  to  the  fixtures,  and  in 
reference  to  the  titie  of  a  lot  in  Detroit  which  the  brother  of  Griffith 
was  to  mori^;age  to  secure  a  part  of  the  purchase-money,  a  search 
tmd  abstract  of  which  had  to  be  made,  and  there  were  consequent 
delays  in  executing  the  bond  and  morigage  and  the  bill  of  sale  of 
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the  stock.  And  on  the  26thy  Hill,  seeming  to  apprehend  that  the 
proper  socnrities  might  not  be  given,  and  the  sale  not  be  completed, 
appointed  Kier  (who  had  been  aiding  in  taking  the  inventory)  to 
take  charge  of  the  key  and  the  money  in  the  store,  till  the  matter 
of  the  sale  should  be  finally  decided.  It  seems  some  goods  had  been 
sold  from  time  to  time  after  being  placed  on  the  inventory,  and 
these  sales  still  oontinned,  with  the  apparent  understanding  that,  if 
the  sale  to  Griffith  should  be  completed,  the  money  would  be  his 
in  place  of  the  goods  sold,  otherwise  it  would  belong  to  the  Hills. 

On  the  evening  of  the  28th,  about  half  past  five,  or  between  that 
and  six  o'clock  (which  the  evidence  tends  to  show  was  after, 
though  but  little  after,  the  accident),  the  papers  having  been  ex- 
amined by  Gleaveland  Hnnt,  an  attorney  in  his  office,  were  deliv- 
ered, and  the  money  and  securities  handed  over,  —  except  the  bill 
of  sale  of  the  goods,  to  be  yet  executed  by  Mrs.  Hill,  who  was  not 
present  with  her  husband  at  the  attorney's  office.  The  bill  of 
sale  was  executed  afterward,  that  evening  or  the  next  morning,  and 
received  by  Griffith  in  the  morning.  Up  to  the  time  of  the  delivery 
of  the  other  papers  at  the  attorney's  office,  no  money  or  other  con- 
sideration had  been  paid  by  Griffith,  and  there  had  been  no  delivery 
of  the  goods  or  any  part  of  them,  nor  of  the  key.  And  there  is  no 
evidence  in  the  record  tending  to  show  that  Griffith  had  any  pos- 
session or  control  of  the  premises  otherwise  than  being  there  by  the 
mere  permission  of  the  Hills,  as  already  stated,  making  the  inven- 
tory and  settling  the  preliminaries  of  the  purchase. 

But  after  the  payment  and  the  delivery  of  the  papers,  which  took 
place  at  the  attorney's  office,  Griffith,  about  six  o'clock  in  the  even- 
ing, and  some  time  after  the  accident,  came  to  the  store  and  as- 
sumed the  possession,  though  he  did  not  receive  the  bill  of  sale  of 
the  goods  till  the  next  morning. 

There  was  no  evidence  in  the  case  tending  in  the  least  degree  to 
controvert  any  of  the  facts  above  stated,  as  to  the  time  of  the  com- 
pletion of  the  purchase,  or  the  time  when  Griffith  became  entitled 
to,  or  took  the  possession,  unless  the  admission  made  by  him  to 
Wilkins,  after  the  accident,  can  be  construed  as  such. 

Understanding  that  Wilkins  was  concerned  on  the  part  of  the 
plaintiff  in  her  claim  against  him  for  damages,  and  that  he  was  act 
ing  in  her  behalf,  Griffith,  in  the  course  of  a  conversation  with 
Wilkins  (as  testified  by  the  latter),  said,  among  other  things,  that 
there  was  a  question  as  to  his  liability,  owing  to  the  fiAci  Jiat 
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neither  party  had  possession  of  the  premises  at  the  time;  that 
they  were  about  transferring  the  title  or  lease;  that  the  papers 
were  nearly  made  out;  that  they  had  been  executed;  and 
the  attorney  of  the  opposite  party  wished  to  see  them  again 
for  the  purpose  of  examining  them  again,  to  see  if  they  needed 
correction,  and  they  had  been  passed  across  the  table  for  the  attor- 
ney of  the  opposite  party  to  see  whether  they  needed  correction,  and 
that  about  that  time  the  accident  must  have  happened;  and  for  this 
reason  he  did  not  know  who  was  liable.  Being  further  examined, 
Wilkins  says,  ^^he  said  he  was  in  actual  possession,  but  doubted 
whether  he  was  in  legal  possession  for  the  reason  stated ; ''  and  on 
cross-examination  he  further  says  that  Griffith  said  ^^  there  was  a 
question  of  his  liability ;  that  he  had  not  assumed  possession." 

Now,  we  think  it  clear  that  all  Griffith  states  here  in  regard  to 
being  in  possession,  refers  to  the  &ct8,  as  stated  in  all  the  testimony  of 
witnesses  who  speak  to  those  facts,  and  about  which  there  is  not  the 
shadow  of  discrepancy — and  if  he  did  say  he  was  in  actual  pos- 
session, it  was  accompanied  with  such  qualifications  as  clearly  show 
that  it  was,  in  law,  neither  an  actual  nor  a  legal  possession ;  that  in 
other  words  he  was  mistaken  in  his  legal  opinion  of  what  constituted 
possession.  About  the  &ct8  there  was  no  dispute  and  no  dis- 
crepancy. 

But  no  kind  of  possession  by  him  which  did  not  give  him  the 
control  of  the  premises,  as  between  him  and  the  Hills,  could  have 
rendered  him  responsible  for  this  accident ;  as  no  other  oould  im- 
pose upon  him,  instead  of  them,  the  duty  of  keeping  the  scuttle  in 
repair.  And  there  was  not  only  no  evidence  tending  to  show  he 
had  such  possession  at  the  time  of  the  accident;  but  the  tendency 
of  all  the  testimony  upon  this  point  was  to  show  that  he  had  yet 
obtained  no  such  possession,  and  that  the  Hills  still  retained  the 
possession  and  control ;  that  though  he  was  in  the  store  a  part  of 
the  time,  he  was  there  only  by  the  permission  of  the  Hills,  and 
whatever  he  or  his  servants  did  there  was  only  by  their  permission. 

The  plaintiff  has  doubtless  suffered  an  injury  for  which  she  ought 
to  be  compensated.  But  Griffith,  so  &r  as  appears  by  the  evidence, 
was  as  guiltless  of  all  wrong,  legally  and  morally,  as  the  plaintiff 
hersell  And  it  would  be  no  less  a  violation  of  morals  or  of  law  to 
compel  him  to  make  good  the  damaiges  than  to  leave  her  to  bear 
them  heraeUl  She  has  no  more  right,  upon  any  legal  or  equitable 
frindple^  to  call  upon  him  than  she  would  have  to  call  upon  any 
Vol.  IV,— 64 
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ciirtomer  who  might  have  stepped  into  the  store  to  purchase  a  box 
of  pills.  The  oourty  therefore,  erred  in  submitting  the  question  of 
GrUSth's  possession,  or  his  Uability,  to  the  jury.  There  was  no 
eridence  tending  to  establish  either. 

We  will  next  inquire  whether  there  was  any  evidence  tending  to 
establish  the  liability  of  the  Fishers,  as  owners,  who  made  the  ex- 
cavation  and  put  in  the  scuttle. 

The  eyidence  tended  to  show  that  it  was  in  good  and  safe  condition 
when  made,  and  continued  so  when  leased  to  tiie  Hills,  and  there 
was  no  evidence  of  an  opposite  tendency.  It  does  not  appear  that 
there  was  any  provision  in  the  lease,  or  any  agreement  of  the  lessor, 
to  keep  the  premises  in  repair. 

The  court,  at  the  plaintiff's  request,  charged,  substantially,  that 
if  the  jury  should  find  from  the  evidence  that  the  Fishers  constructed 
the  builcUng,  scitf tie  and  improvements,  and  that  from  their  con- 
struction, several  years  ago,  down  to  the  time  when  the  injury  oc- 
curred, they  continued  to  be  and  were  the  owners,  they  are  liable 
in  this  action,  though  they  had  leased  the  same  to  other  parties  — 
that  they  were  bound  to  keep  the  scuttle  in  good  and  safe  condition 
while  they  owned  the  buildings  and  improvements,  and  it  makes  no 
difference  that  they  may  not  have  known  that  the  scuttle  was 
unsafe. 

And  the  court  refused  to  charge  as  requested  by  the  defendants, — 

^'  1.  That  it  was  not  the  duty  of  the  Messrs.  Fishers,  as  owners  of 
the  building  in  question,  to  keep  the  same  in  repair  while  it  was 
occupied  by  tenants,  unless  there  was  an  agreement  made  with  the 
tenants  that  they  (the  Fishers)  should  make  the  repairs ;  and  thaty 
m  the  absence  of  such  agreement,  they  are  not  liable  for  the  injury 
complained  of,  caused  by  a  want  of  repair,  while  in  the  possession 
of  their  tenants. 

^*  2.  That  there  is  no  evidence  tending  to  show  that  the  scuttle 
was  out  of  repair  when  the  premises  were  leased ;  and, 

'^  3.  That  the  Fishers  had  a  perfect  right,  in  erecting  their  store, 
to  excavate  under  the  sidewalk,  if  they  put  the  same  in  a  perfectly 
secure  and  unobstructed  condition ;  and  if  the  accident  to  the  plain- 
tiff occurred  by  reason  of  the  negligence  of  their  tenants  in  permit- 
ting the  scuttle  to  get  out  of  repair,  and  not  by  reason  of  any 
original  defect  in  the  manner  of  making  the  same,  then  the  Fishers 
are  not  liable  in  this  action.'' 

We  think  the  court  erred  both  in  charging  as  requested  by  the 
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plflintiff  belowy  and  in  reftising  to  charge  as  requested  by  the  defend- 
ants. 

There  are  some  oases  in  the  State  of  New  York  whioh  apparently 
sanction  this  ruling  of  the  court,  and  would  hold  the  owners,  who 
made  the  excayation  and  the  scuttle,  responsible  for  all  injuries 
resulting  from  the  want  of  its  entire  safety,  though  the  owner  was 
guilty  of  no  negligence  in  the  manner  of  its  construction ;  thus 
making  the  owner  an  absolute  insurer  against  all  injuries  which 
may  arise  from  it,  without  reference  to  his  negligence  or  yigilanoe. 
Cangreve  t.  Morgan  et  oL^  5  Duer,  495,  and  same  case  on  appeal,  18 
N.  Y.  79 ;  and  this  though  the  work  was  well  and  safely  constructed, 
and  was  afterward  destroyed  or  injured  by  the  act  of  a  wrong-doer. 
Congreve  v.  Morgan  et  al,  18  N.  Y.  84;  and  see  Damnport  v. 
Ruchman,  10  Bosw.  20 ;  and  Irvin  v.  Ibwler,  5  Bob.  482. 

But  these  cases  go  upon  the  avowed  principle  that  such  ezcaya- 
tions  in  the  public  street  are  unlawful  in  themselves,  ab  initio;  and 
that  no  person  is  authorized  to  make  them  without  affirmative  legis- 
'R*^'ve  authority  (which,  however,  I  infer,  might  be  by  resolution  or 
ordinance  of  the  common  council.  Milhau  v.  Sharp,  17  Barb.  435.) 
And,  if  it  be  conceded  that  the  construction  itself  was  a  wrongful 
act,  and  in  violation  of  law,  then  the  consequences  which  the  New 
York  courts  have  drawn  from  this  fact  would  seem  naturally  enough 
to  follow  upon  common-law  principles.  This  is  well  illustrated  by 
the  case  of  Ellis  v.  Sheffield  Gas  Co.,  2  Ellis  &  Blackburn,  767, 
which  turns  upon  this  distinction.  And  if  there  had  been  an  ordi- 
nance of  the  city  of  Detroit  against  making  j  such  constructions 
without  special  permission  of  the  council,  which  had  not  been 
obtained,  or  forbidding  their  construction  except  in  a  certain  man- 
ner, and  such  ordinance  had  been  violated  in  constructing  this 
excavation  or  the  scuttle,  perhaps  the  rule  of  responsibility  adopted 
by  the  courts  of  New  York  might  be  applicable  to  the  prei^nt  case. 
But  it  is  conceded  there  was  no  such  ordinance  of  the  city  of 
Detroit,  applicable  to  the  construction  of  this  work  (and  that  no 
license  or  permission  was  obtained  from  the  common  council  for  its 
construction),  and  we  are  satisfied  that,  at  common  law,  the  making 
of  such  excavations  under  sidewalks  in  cities,  and  the  scuttles  there- 
in, for  such  purposes  as  this  was  made  and  used  for,  were  not  treated 
as  nuisances  in  themselves,  or  in  any  respect  illegal,  unless  the  walk 
was  allowed  to  remain  broken  up  for  an  unreasonable  length  of 
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time,  or  the  work  was  improperly  or  unsafely  oonstmoted;  though 
it  would  afterward  become  a  nuisance  if  not  kept  in  repair. 

Judging  from  the  reported  cases,  the  usage  or  custom  of  con* 
structing  such  works  in  cities  seems  to  have  been,  in  England,  for 
a  long  period,  as  general  as  we  know  it  has  been  in  this  countiy. 
^nd,  though  we  find  many  decided  cases  in  the  English  books,  for 
private  injuries  caused  by  these  structures  being  out  of  repair,  and 
indictments  for  obstructing  highways  and  streets  in  a  great  variety 
of  ways,  we  have  been  cited  to  no  English  cases,  and  have  dis- 
covered none,  in  which  such  works  have  been  held  illegal,  in  them- 
selves, when  properly  and  safely  made,  without  any  legislative  per- 
mission, or  that  of  the  municipal  authorities.  Their  legality  seems, 
in  all  the  cases,  to  have  been  assumed  by  the  courts  without  any 
showing  of  such  special  authority  or  any  authority.  They  have 
been  treated  as  nuisances  when  allowed  to  be  out  of  repair,  and  pri- 
vate actions  have  frequently  been  sustained  for  injuries  received  in 
consequence ;  but  we  find  no  intimation  of  their  original  illegality, 
when  safely  and  properly  constructed.  This  will  appear  from  the 
cases  cited  below  upon  the  question,  whether  the  tenant  or  the  land- 
lord is  bound  to  keep  them  in  repair.  And  the  same  view  seems  to 
have  been  quite  generally  taken  in  this  country,  outside  of  the  State 
of  New  York. 

The  principles  of  the  common  law  applicable  to  this  question  are, 
we  think,  clearly  stated  in  Clark  v.  Fry^  8  Ohio  St  358,  which  was 
an  action  for  diunages  caused  by  the  plaintiff's  falling  into  an  exca- 
vation made  in  the  sidewalk  (or  part  of  the  street)  in  front  of  the 
defendant's  lot,  in  the  city  of  Toledo,  commimicating  with  the  cel- 
lar ;  and  the  supreme  court  of  Ohio  held  that  the  right  of  transit 
in  the  use  of  the  public  highways  is  subject  to  such  incidental,  tem- 
porary, or  partial  obstructions,  as  manifest  necessity  requires ;  and 
that,  among  these,  are  the  temporary  impediments  necessarily  oc- 
casioned in  the  building  and  repairing  of  houses  and  lots  fronting 
on  the  streets  of  the  city,  and  in  the  construction  of  sewers  and  cel- 
lars, etc.;  that  these  are  not  invasions,  but  qualifications  of  the  right 
of  transit  on  the  public  highway;  and  the  limitation  on  them  is, 
that  they  must  not  be  unnecessarily  interposed  or  prolonged ;  that 
such  temporary  obstructions  upon  the  highway,  when  guarded  with 
due  care  to  prevent  danger  to  the  public,  and  not  unnecessarily  ex- 
tended or  continued,  are  not  nuisances,  and  do  not  require  a  license 
from  the  mi^nicipal  authority  to  legalize  them,  although  suitable 
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regulations  by  city  authorities  requiring  such  obstructions  to  be 
properly  guarded  and  to  preyent  them  from  being  made  in  an  im- 
proper manner  or  continued  unnecessarily,  are  usual  and  highly 
proper. 

The  original  erection  haying  been  legal  and  in  a  proper  and  safe 
condition  when  the  Fishers  leased  the  premises  to  the  Hills,  and  the 
injury  being  received  in  consequence  of  the  scuttle  getting  out  of  re- 
pair during  the  tenancy,  were  the  Fishers  liable  as  owners  or  other- 
wise for  having  fiEuled  to  keep  it  in  safe  condition  and  repair  ?  The 
lease,  so  &r  as  appears,  being  silent  as  to  who  should  make  repairs, 
it  was  the  duty  of  the  lessees  to  keep  the  premises  in  repair.  Chtt 
V.  Gandt/y  22  Eng.  L.  &  Eq.  173;  LevUt  v.  FlsicA&r,  10  Allen,  121 ; 
Elliott  V.  Aikifiy  45  N.  H.  36 ;  Estep  v.  Estep,  23  Ind.  114 ;  City  of 
Lowell  V.  Spaulding,  4  Gush.  277. 

And  the  owners  being  out  of  possession  and  not  bound  to  repair, 
are  not  liable  in  this  action  for  injuries  received  in  consequence 
of  the  neglect  to  repair.  See  Payne  v.  Rogers,  2  H.  6L  350  —  a  case 
much  like  the  present,  except  that  it  appeared  the  landlord  was  to 
make  the  repairs,  and  on  this  ground  alone  he  was  held  liable  to  the 
plaintiff,  to  avoid  circuity  of  action.  And  see,  as  to  the  last  point, 
City  of  Lowell  v.  Spauldingy  above  cited ;  Ghauntler  v.  Bobinsony  4 
Exch.  163 — that  owner,  as  such,  out  of  possession,  not  bound  to 
repair;  Rich  v.  Basterfield,  4  M.  0.  &  S.  783 ;  Russell  v.  Shentony  3 
Ad.  &  E.  (N.  S.)  449 ;  Bishop  v.  Bedford  Charity y  1  Ellis  &  Ellis, 
697 — injury  from  falling  through  grating — all  the  judges  agree  as 
to  this  point,  though  divided  as  to  the  evidence.  Cheetham  v.  Hamp' 
son,  4  T.  B.  318.  Owner  not  bound  to  repair  fences  when  premises 
leased  to  tenant    See  also  Regina  v.  WattSy  1  Salk.  357. 

The  same  rule  seems  clearly  settled  in  Pennsylvania.  Offennan 
V.  Starr,  2  Penn.  St  894;  and  Bears  v.  Ambler,  9  id.  198. 
The  latter  is  a  case  like  the  present  in  all  its  material  circum- 
Btance&  Suit  against  owner,  held  not  liable,  premises  having  been 
leased  in  good  order.  And  in  Massachusetts,  (Xty  of  Lowell  v. 
/guiding,  dted  above,  and  in  Maryland,  Owing  v.  Jones,  9  Md.  108^ 
a  very  instructive  and  well-considered  case  for  an  injury  caused  by 
blling  through  a  vault  under  sidewalk. 

But  if  ihe  scuttle  had  been  out  of  repair  and  unsafe  when  leased 
to  the  Hills,  the  Fishers  might,  perhaps,  have  been  held  liabla 
Rich  V.  Batterfield,Bboye  dted,  and  Todd  v.  Flight,  9  0.  B.  (S.  &> 
B77. 
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There  may  be  good  sense  and  sound  polioy  in  the  mle  adopted  in 
New  Yorky  making  owners,  oonstmcting  such  works,  liable  as  in- 
surers against  all  injuries  whieh  may  arise  from  them,  inespeotiTe  of 
the  question  of  negligence.  But  we  do  not  think  it  is  the  sense  or 
the  policy  of  the  common  law. 

The  assignment  of  errors  is  objected  to  by  the  oounsel  for  the  de- 
fendant in  error,  because  it  appears  to  be  joint  in  behalf  of  both  the 
plaintiflfh  in  error;  and  yet  some  of  the  assignments  are  upon  errors 
which  could  only  affect  Griffith,  and  others  are  upon  grounds  which 
could  only  affect  the  Fishers ;  and  it  is  urged  that  the  parties  should 
have  severed  in  their  assignments  of  error. 

We  think  there  is  no  ground  for  this  objection,  and  we  are  aware 
of  no  rule  or  authority  requiring  such  severance  in  such  a  case.  The 
plaintiffs  in  error  were  jointly  sued  and  a  joint  judgment  recovered 
against  them,  and  all  join  in  bringing  the  writ  of  error.  The  assign- 
ment should  be  considered  as  joint  and  several,  or  joint  or  several, 
according  to  the  nature  of  the  error  assigned,  and  as  aflR^oting  the 
respective  plaintiffs  in  error. 

The  judgment  must  be  reversed  with  costo  and  a  new  trial 
awarded. 

The  other  justices  concurred. 


•  ^  i  n)  I 


Obaki^  appellant^  v. 

(SIMloli.li.) 
IXwd     ifltffiifliitft     flinAifflft     tiahit6  of  ilMltallsML 


WImto  a  statute  reqoiiet  tliat  a  deed  of  land  ahaU  be  atteetad  by  witaoiei 
■Qch  attestatioii  is  eesential  to  a  Talid  oonTeyanoe. 

Where  the  title  of  A.,  an  alien,  to  lands  in  Michigan  tenitocy  was  oonflimed 
bj  act  of  congress  of  1807,  and  he  died,  leading  a  child,  boni  in  Tg«gi^«H 
bat  not  naturalized,  the  lands  escheated  to  the  tenitory,  and  ilnallj  to  the 
State  of  Dffichigan,  and  the  State  had  the  power  to  zeoonTey  them  withoat 
inquest  of  office-found. 

A.  statute  of  limitations  does  not  run  against  the  State  in  the  absence  ol 
express  legislatiTe  enactment. 

Action  of  ejectment.   Verdict  for  defendants.    Plaintiff  appeala 
Crane,  the  plaintiff,  sued  defendants  to  recover  certain  lands  in 
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Wayne  ooontj^  claiined  by  him  to  have  escheated  to  the  State,  and 
to  have  been  conveyed  to  him  by  the  trustees  of  escheated  lands. 

The  land  was  deeded  in  1801  by  Todd  &  McGill  to  John  Haryey, 
to  whom  it  was  afterward  confinned  by  the  United  States,  under 
an  act.  of  congress  regulating  grants  of  land  in  the  territory  of 
Michigan,  whereby  all  persons  residing  in  the  territory  and  occupy- 
ing lands  which  they  or  their  grantors  had  continuously  occupied 
and  improTed  since  and  previous  to  July  1,  1796,  were  entitled  to 
estates  in  fee  simple.  The  patent  issued  in  1811.  Haryey,  whom 
the  testimony  tended  to  show  to  have  been  an  Englishman,  married 
here,  but  wiihi  no  children  bom  in  this  country,  removed  in  1816  to 
Indiana,  where  he  died  in  1825.  At  that  time  a  person,  described 
as  his  daughter,  was  living  with  him,  she  being  English  by  birth, 
and  having  reached  this  country  some  years  before  his  death,  but 
after  her  majority.  She  died  in  1826  or  1827,  leaving  a  husband, 
Edwin  Beeder,  but  never  having  had  any  child.  On  the  27th  of 
April,  1823,  a  deed  was  executed  by  John  Harvey  to  this  person, 
named  Maria  Yorke  Harvey,  purporting  to  be  acknowledged,  but 
not  witnessed.  It  is  claimed  that  Harvey  was  an  alien,  and  that  his 
daughter  was  an  alien  and  could  not  inherit  from  him.  In  case  the 
deed  was  void.  It  is  also  claimed  that  Maria  Yorke  Harvey  died 
without  heirs.  Beeder  went  into  actual  possession  some  time  after 
his  wife's  death,  and  continued  so  until  his  death,  in  1869.  De- 
fendants claim  under  him.  He  set  up  no  title,  except  by  pos- 
aession. 

Douglass  d  Miller,  William  P.  WMs  and  Geo.  JB.  Hand,  for 
plaintiff  in  error  (appellant). 


D.  B.  d  H.  M.  DuffiOd,  Geo.  V.  N.  Lothrap  and  A.  D.  Fraser, 
for  defendants  in  error,  argued  that  the  deed,  although  voidable,  pre- 
vented the  escheat  1  Eden,  150, 172 ;  8  Bacon,  16 ;  5  Bawle,  IIL 
An  inquest  of  office  should  have  been  instituted  in  order  to  give  the 
government  possession.  Oom.  Dig.  '^  EscheaV'  B.  1 ;  2  BL  Com.  245, 
note ;  8  Bacon's  Abr.  98, 99, 100 ;  1  id.  203 ;  Doe  v.  Redferny  12  East, 
96, 108, 110;  Commonwealth  v.  Hite,  6  Leigh,  588,  594;  Fatr/ax  v. 
Huntery  2  Peters'  Oond.  622,  629,  630 ;  Wilbur  v.  Tdbej/y  16  Pick, 
177, 181;  Jackson  v.  Adams,  7  Wend.  367;  Barbour  v.  Nelson,  1 
Litt  60;   Bradstreet  v.  Huntington,  6  Pet  436;    Bradstreet  v. 
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SupmriwrMy  13  Wend.  548;  People  v.  IblsarMf  6  OaL  878;  % 
Waahb.  R  P.  436, 437,  notes ;  People  y.  Cutting^  8  Johns. ;  PuckeU  t. 
7%0  StaUy  1  Sneed,  855 ;  Ryan  y.  ^oyJ,  2  Harria  &  McHeniy,  187, 
189;  18  Mich.  208;  Sheffield  y.  RatcUff,  Hobart,  627;  8  Pick. 
224;  Oroes  y.  D^FoOd,  1  WalL  8;  Oetrander  y.  Baldwin,  6  id.  122; 
UniM  iSSto^  y.  Supervisorsy  4  id.  446 ;  Sedgw.  on  Stat.  489 ;  Clark 
f.  Protec  Ins.  Co.,  1  Story,  109.  The  escheat,  if  any,  waa  to  the 
United  States,  which  alone  conld  enforce  it.  18  Dig.  278 ;  Doe  y. 
RedferUf  12  East;  People y.  FoUomey  5  GaL;  PuckettY.  Statejl 
Sneed,  355.  But,  according  to  the  terms  of  the  Jay  treaty,  alien 
heirs  conld  take.  Jay's  treaty  in  8  17.  S.  Laws,  pp.  117, 122,  art  2 
and  9, 1  Marb.  &  Yerger ;  Silver  y.  Laddy  7  WalL  219 ;  Ops.  Atfy. 
Qen.,  yoL  8,  411 ;  Orr  v.  Hodgson.  4  Pet  Gond.  511 ;  Jackson  y.  Elyt 
5  Gow.  314,  321 ;  Jackson  y.  Adamsy  7  Wend.  369 ;  Ooodett  y.  Jack- 
9(m,  20  Johns.  693,  707,  733 ;  1  Bacon's  Abr.  197,  nnder  treaty  of 
L783;  3  Seld.  805;  1  Gow.  89,  notes;  Commonwealth  y.  Heirs  of 
Andre,  3  Pick.  224 ;  Piper  y.  Richardsony  9  Meta  157.  The  statute 
of  limitations  had  run  against  the  State.  Angell  on  Limitations, 
473,  476 ;  2  Smith's  Lead.  Gas.  492  and  notes ;  Irving  y.  Burnett, 

11  Pet  41 ;  Mercer  y.  Selden,  1  How.  43,  51 ;  Doe  y.  Oregort/y  29  E. 
0.  L.  14;  Bradstrset  y.  Huntington,  5  Pet  439,  440;  McCall  y. 
Neelf/y  3  Watts,  73 ;  Roseboom  y.  Van  Vechten,  2  OreenL  275,  281 ; 
5  Denio,  426 ;  Bumham  y.  Van  Zant,  7  Barb.  92, 101 ;  8  Starkie's 
Ey.  1099;  McClure  y.  Hilly  2  Oonst  Bep.,  §§  420,  424;  Gowper, 
218,  219,  220 ;  Edson  y.  MunseU,  10  Allen,  597 ;  1  Oreenl.  Ey.,  §§ 
32,  83,  84;  Ricard  y.  WittiamSy  5  Peters'  Gond.  288,  eta,  244,  245; 
Camp  Y.  Campy  5  Gonn.  291,  801 ;  Schnaber  y.  Jackson,  2  Wend. 
86,  47,  48,  60 ;  Angell  on  Ady.  Poss'n,  18,  40,  44^  68 ;  White  y.  Lor- 
ingy  24  Pick.  322;  ZeUer  y.  Eckert,  4  How.  ^97;  Sumner  y.  Child, 
2  Gonn.  607  to  610;  Valentine  y.  Pipery  22  Pick.  86;  Barclay 
y.  HoweUy  6  Peters,  618;  10  id.  481,  445,  446;  1  OreenL  Ey., 
§§  45,  46;  8  Bacon's  Abr.  P^  E.  94;  8  Bacon's  Ey.  H.  619, 
620;  Mathews'  Ey.  6,  6,  11,  12,  18,  196,  196,  201,  284^  236; 
8  Starkie's   Ey.  914,  915,  and   notes;  Gowper,  102,  110,  216; 

12  East,  280,  488 ;  Hillary  y.  Waller,  2  Starkie's  Ey.  886,  882 ;  8 
Serg.  &  Bawle,  509,  510,  Mather  y.  Trinity  Church;  1  Phillips'  Ey. 
161 ;  2  Phillips'  Notes,  354,  355,  356,  866;  Angell  on  Ad.  Pos&  17; 
Reed  y.  Ernhart,  10  Ired.  516 ;  Dickery  y.  Benson,  26  Oa.  582 ;  Rod- 
gers  y.  Maie,  4  Dey.  186 ;  Bullard  y.  Barksdale,  11  Ired.  465-468 ; 
Nichols  V.  City  of  Boston,  98;  Mass.  41  Angell  on  Ad.  Poss.  17,  69, 
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70, 105 ;  Gowper,  215, 102 ;  Sumner  y.  Child,  2  Ctonn.  622,  623, 680 ; 

1  GxeenL  Ey.,  §§  32,  46;  8  Starkie'a  Ey.  914;  8  Baa  Abr.  04;  8  id. 
620 ;  Hiaary  y.  WaOar,  12  Yee.  266;  Jackion  y.  MeCatt,  10  Johns. 
880 ;  4  Dey.  180, 186-195 ;  11  IrecL  461,  465, 467,  468, 469 ;  JacksM 
y.  Lunn,  3  Johns.  Oa&  116,  119 ;  Seed  y.  Bamhart,  10  IrecL  516 ; 

2  a  L.  1408,  §§  1,  2,  8, 11,  and  also  the  acts  of  1820  and  1829 ; 
Bower  y.  Barl,  18  Mich.  878 ;  Piper  y.  Richardson,  9  Meta  157 ; 
Le  Frambois  y.  Jackeon,  8  Cow.  611 ;  People  y.  Trinity  Church,  22 
N.  Y.  (8  Smith)  44;  Sedgwick  on  Statutoiy  and  Oonst  Law,  60, 
61;  2  Black.  Com.  245;  Burgees  y.  WhetUe,  1  Black,  174,  175; 
Kelly  y.  Greenfield,  2  Harris  ft  McH.  130, 137, 138, 139;  F.  N.  B. 
337  (144) ;  Reed  y.  Bamhart,  10  Ired.  519,  520 ;  Chandler  y.  Lune- 
ford,  4  Dey.  ft  Bat  107;  1  GreenL  Ey.,  §§  103,  104,  and  notes; 
JetaeU  y.  Jetoell,  1  How.  230,  231 ;  Johnson  y.  Lawson,  9  E.  0.  L. 
330-833 ;  Crease  y.  Barrett,  1  Oromp.  M.  and  Boscoe,  927 ;  Blliott  y. 
Piersall,  1  Pet.  337;  Bllicott  y.  Pearl,  10  id.  434-438;  Walden  y. 
Tatle,  4  N.  H.  378 ;  Chapman  y.  Chapman,  2  Conn.  348 ;  Robinson 
y.  Attorney-Oeneral,  quoted  in  last  edition  of  Phillips  on  Eyidence* 
1  yoL  219;  10  Olark  ft  Finnel's  R  H.  of  L.  500,  503,  Buller's  N.  P. 
294,  295 ;  Davis  y.  Lowndes,  46  E.  G.  L.  524,  525 ;  Slaney  y.  Wade,  10 
K  Gh.  Gond.  (7  Simmons,  595)  224^  226 ;  Monhton  y.  Attorney- 
General,  6  Gond.  Gh.  431,  437 ;  Boucher  y.  Shields,  1  De  Gez  ft 
Smale,  40;  Rishton  y.  NesUtt,  2  M.  ft  Bob.  252 ;  Ch.  Hall  School  y. 
Gremwald,  4  OiU  ft  Johns. ;  4  Kent,  451,  452 ;  Dougherty  y.  Ran^ 
daU,  3  Mich.  585 ;  1  Foster,  409 ;  12  Mete  157, 162, 163, 165 ;  1  & 
ft  R  72 ;  13  Johns.  73 ;  Moore  y.  Vance,  1  Ohio,  1, 12;  9  S.  ft  M. 
235 ;  6  Pet.  136;  2  J.  J.  Marsh.  434;  17  Barb.  108;  5  McLean,  112. 

Campbell,  G.  J.  (after  stating  the  facts).  The  questions  pre- 
sented upon  the  record  are  both  new  and  important,  and  the  yery 
thorough  and  elaborate  arguments  on  both  sides  haye  giyen  us  aU 
the  aid  we  can  expect  to  get  in  the  discussion  from  any  souroa 
We  are,  therefore,  assured  that  in  examining  the  questions  inyolyed, 
we  haye,  at  least,  heard  all  that  is  likely  to  be  found. 

The  first  question  presented  is,  whether  the  deed  from  John 
Haryey  to  Maria  Torke  Haryey  was  yalid  to  conyey  title  to  her« 
It  is  claimed  by  defendants  to  haye  been  a  good  common-law  deed. 
It  is  not  claimed  that  it  would  be  good  under  the  statute  without 
the  aid  of  the  common  law.  The  ordinance  of  1787  proyided  that, 
until  otherwise  declared,  lands  might  be  ^  conveyed  by  lease  and  re- 
VoL.IV.  — 55 
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lease,  or  bargain  and  sale,  signed,  sealed  and  deliyeied  by  the  per- 
son being  of  Ml  age  in  whom  ihe  estate  may  be,  and  atU^M  iytwo 
mtnesseSf  promdedt  sneh  conveyances  be  acknowledged,  or  the  voca- 
tion thereof  duly  proved,  and  be  recorded  within  one  year  aft^ 
proper  magistrates,  courts  and  registers  shall  be  appointed  for  that 
purpose.''  The  law  of  1820,  which  governed  the  deed  in  qaesticn, 
was  the  same,  so  far  as  witnesses  are  concerned.  We  think  that 
this  statute  was  designed  to  cover  the  whole  subject  until  furthei 
legislation,  and  that  it  cannot  be  supposed  any  common  law  was  to 
prevail  over  it,  even  if  there  had  been  any  such  law  in  force  when 
tlie  ordinance  became  operative.  A  deed  at  common  law  was  not 
sufficient  without  some  enrollment,  or  some  act  in  pais,  to  transfer 
title,  and  under  the  ordinance,  which  recognized  the  fact  that  in 
this  country  there  must  be  many  non-resident  owners,  and  much 
unoccupied  land,  a  new  rule  was  devised  to  take  the  place  of  all 
forms  and  ceremonies  not  mentioned  there,  and  which  would  have 
been  onerous  and  impracticable.  It  has  been  held,  and  we  think 
correctly,  that,  under  such  statutes,  the  witnesses  are  essential  to  the 
validity  of  the  conveyance.  French  v.  Fr^nch^  3  N.  3.  834; 
Courcier  v.  Graham^  1  Ham.  830 ;  Patterson  v.  Pease^  5  id  190 ; 
Mervnn  v.  Camp,  3  Conn.  35 ;  Clark  v.  Orahafn,  6  Wheat.  577. 

It  is  true  that  the  common  law  has  been  practically  recognized 
here  in  most  things,  ever  since  the  American  authorities  assumed 
complete  control,  or  at  least  ever  since  the  territory  of  Michigan 
was  organized.  But  in  1810  it  was  found  necessary  by  express  legis- 
lation to  abolish  the  custom  of  Paris,  and  the  English,  French, 
Canadian,  and  Northwest  Territory,  and  Indiana  statutes,  and  other 
ordinances,  for  the  reason  that  they  did  not  exist  in  any  attainable 
form,  and  the  people  were  liable  to  be  ensnared  by  their  ignorance. 
Laws  of  1821,  p.  459.  But  we  are  bound  to  know,  as  a  matter  of  legal 
history,  that  the  law  which  governed  this  territory  in  civil  matters^ 
prior  to  the  taking  effect  of  the  ordinance,  and  when  Jay's  Treaty 
was  negotiated,  was  the  French  law,  including  the  custom  of  Paris, 
as  modified  by  royal  edicts.  Under  that  law,  deeds  always  required 
the  attestation  of  a  notary  and  one  or  more  witnesseo.  Parfait 
Notaire,  Bk.  1,  ch.  14.  And  for  some  time  after  the  organization 
of  Michigan,  it  was  customary  for  the  French  settiers  to  convey  by 
deed  in  the  same  form  which  had  been  used  under  the  old  system, 
by  what  purports  to  be  a  notarial  contract,  made  before  a  notary 
and  one  or  more  additional  witnesses.    Some  of  these  conveyances 
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are  preaeryed  in  the  records  of  the  commissioners  who  acted  upon 
Harvey's  claim.  See  Am.  St  Papers^  yoL  1,  Pub.  Lands,  iSiO,  430, 
446,  455,  456,  etc.  It  wonld  have  been  unsafe  and  prodnctiTe  of 
great  injury,  if  the  laws  had  not  undertaken  to  settle  the  formalities 
of  deeds  in  a  region  where  there  were  no  adequate  means  for  deter- 
mining what  the  former  written  or  unwritten  law  was. 

John  Harvey  must  be  regarded  as  having  died  seized  of  the  land 
in  controversy.  He  had  no  heirs,  who  were  American  citizens,  or 
who  were  bom  after  he  acquired  his  title.  And  the  question  arises 
whether  his  alienage,  or  the  alienage  of  any  supposed  heirs,  or  the 
death  of  Maria  Yorke  Harvey  (or  Beeder)  without  any  heirs  at  alb 
operated,  and  if  so,  when  and  how,  to  create  an  escheat.  And  a 
further  question  then  arises,  whether  the  escheated  estate  has  come 
lawfully  into  the  plaintiff,  Orane. 

There  is  no  serious  question  raised  in  regard  to  the  capacity  of 
Harvey  to  transmit  to  any  lawful  heirs,  if  he  had  any.  The  statute 
of  1807,  under  which  he  obtained  his  patent  and  confirmation, 
provided  that  the  grantee  should  take  an  estate  in  fee  simple.  It 
would  be  contrary  to  the  plain  intent  of  this  statute  to  allow  the 
grantee  himself  to  be  ousted  for  alienage.  The  law  was  passed  to 
carry  out  the  equities  of  article  2  of  Jay's  Treaty  of  1794.  It 
having  been  ascertained  that  there  were  but  six  vidid  titles  in  the 
district,  it  became  necessary  to  do  something  to  protect  those  who 
had  been  honestly  in  possession,  but  had  not  been  able  to  procure 
titles  of  any  kind,  complete  or  inchoate,  before  the  country  came  into 
our  hands.  Congress,  in  a  very  liberal  spirit,  decided  to  recognize  all 
who  were  in  actual  possession,  occupancy,  and  improvement,  and 
who,  or  whose  grantees,  had  been  continually  so  since  prior  to  July 
1, 1796,  as  entitled  to  receive  a  grant  fee  simple.  Many  of  these 
were  presumably  aliens,  but  the  treaty  had  removed  the  objection  of 
alienage  as  to  lands  held  by  good  title  at  that  date,  and  in  Forsyth 
V.  Reynolds,  15  How.  364,  it  was  held  that  the  act  of  1807  was  in- 
tended to  reach  the  actual  settlers  under  article  2,  who  could  not  be 
expected  to  have  obtained  valid  titles  which  would  be  covered  by  ar- 
ticle 9.  These  settlers  were,  by  article  2,  allowed  to  remain  and 
dispose  of  their  effects  without  becoming  citizens,  if  they  should  in 
writing  elect  to  continue  British  subjects.  Article  9  provides  ex- 
pressly that  the  alienage  of  those  owning  valid  titles  shall  not  interfere 
in  any  way  with  sale,  devise,  or  inheritance.  Ardcle  2  contains  no 
such  provision  as  to  settlers  not  having  such  titles,  because  they  had 
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no  estates  of  inheritance^  but  leayes  them  at  liberty  to  go  or  stay, 
and  to  sell  such  property  as  they  have,  or  keep  it  It  was  held  as  a  mle 
of  public  law,  applicable  to  such  cases,  in  United  States  y.  lUpefUigny^ 
5  Wall  211,  that  the  priyileges  thus  secured  by  a  treaty  could  not 
be  claimed  by  any  persons  not  accepting  a  new  allegiance,  except  in 
strict  accordance  with  the  treaty  proyisions.  And  the  act  of  con* 
gress,  proceeding  on  this  theory,  did  not  attempt  to  extend  its  priv- 
ileges to  any  who  were  not,  when  they  presented  their  claims,  in 
actual  settlement  and  occupancy,  which  had  been  continuous ;  while 
as  to  claims  under  article  9,  neither  occupancy  nor  residence  was 
essential  Orr  t.  Hodgson^  4  Wheat  453.  And  in  this  latter  case 
it  was  held,  that  although  article  9  declared  positively  that,  as  to 
lands  owned  at  the  date  of  the  treaty  in  1794,  neither  the  owners 
nor  their  heirs  or  assigns  should  be  regarded  as  aliens,  yet  this  did 
not  reach  heirs  or  assigns  who  were  not  British  subjects  or  American 
citizens,  and  did  not  protect  descendants  who  were  subjects  of 
Venice.  And,  inasmuch  as  the  treaty  did  not  provide,  and  the  act 
of  congress  covering  the  case  before  us  does  not  in  terms  declare, 
that  aliens  of  any  kind  may  inherit  from  the  settlers  whose  posses* 
sory  rights  were  confirmed  and  enlarged  into  freeholds,  the  question 
arises  whether  there  is  any  other  rule  or  provision  from  which  such 
protection  can  be  deduced.  For  if  under  this  statute  of  1807  any 
alien  heirs  could  take,  the  result  must  be  that  all  could  take ;  and 
those  who  had  no  actual  rights  under  the  treaty,  except  to  equitable 
consideration,  would  have  privileges  extended  to  their  relatives  which 
would  be  broader  than  those  secured  to  perfect  titles  under  the 
treaty,  which  extended  only  to  British  and  American  heirs,  and  not 
to  heirs  without  references  to  nationality. 

It  is  clear  that  no  such  right  could  be  deduced  from  the  teiri- 
torial  statutes  adopted  by  the  governor  aird  judges  in  1805,  allowing 
aliens  to  take  and  hold  lands.  Those  laws  were  repealed  before  the 
death  of  Judge  Habyey,  and  before  any  rights  could  vest  in  any 
supposed  heirs.  But  his  title  was  not  derived  under  those  acts,  even 
if  they  could  bear  the  construction  that  an  estate  taken  by  an  alien, 
while  they  were  in  force,  operated  at  once  and  irrevocably  to  confer 
exemption  from  the  disabilities  of  alienage  for  all  time  to  come 
upon  his  descendants  and  relatives.  The  title  obtained  under  the 
act  of  congress  of  1807  was  held  in  Forsyth  v.  Reynolds  to  be  only 
a  confirmation  of  the  original  purchase,  which  was  pr'or  to  the  {ws- 
sage  of  those  statutes.  And  as  hinted  in  United  States  v.  RepsvUignf/y  if 
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he  had  pnrchased  from  goyemment  in  the  usaal  way,  it  is  at  least 
donbtfiQ  whether  such  statutes  oonld  confer  upon  aliens  any  such 
indefeasible  right  to  purchase  goyemment  lands  and  transmit  them 
to  alien  heirs  without  congressional  permission.  But  all  that  can 
be  claimed  under  any  such  statutes  is  that  they  protect  rights  which 
become  yested  while  they  are  in  force.  They  cannot  operate  to 
preyent  future  legislation  from  barring  the  yesting  of  any  new  in- 
terest This  question  was  settled  under  a  treaty — which  is  the 
most  solemn  form  of  a  law,  combined  with  a  compact  —  in  Chirac 
T.  Chirac,  2  Wheat  259.  The  treaty  proyided  expressly  that 
heirs  should  inherit  without  being  naturalized ;  and  a  person  who, 
as  a  French  citizen,- had  purchased  lands  under  it,  died  after  the 
treaty  had  expired,  seized  in  fee  of  those  lands,  leaying  heirs  who 
were  French  subjects.  It  was  held,  that  although  his  title  remained 
good  while  he  liyed,  yet  they  could  not  take  under  the  treaty,  and 
that  their  rights  depended  on  the  local  law. 

It  is  claimed,  howeyer,  that  under  the  ordinance  of  1787,  the 
intention  existed  to  do  away,  in  the  rules  of  inheritance,  with 
all  questions  of  alienage,  and  that  the  policy  of  the  goyemment 
has  always  been  to  put  aliens  on  as  good  a  footing  as  citizens.  But 
we  haye  not  been  able  to  trace  any  such  intention  in  the  action  of 
the  United  States.  There  has  always  been  a  policy  aimed  at  induc- 
ing aliens  to  become  citizens,  but  none  which  would  render  it  in- 
difiTerent  to  them  whether  they  became  citizens  or  not  On  the 
contrary,  there  are  no  courts  in  the  country  which  haye  enforced 
the  disabilities  of  aliens  who  do  not  seek  citizenship  more  uniform- 
ly than  the  courts  of  the  United  States.  And  the  laws  and  treaties 
speak  the  same  language. 

The  only  color  for  claiming  such  a  construction  for  the  words  of 
the  ordinance  is  because  it  does  not  say,  when  declaring  the  rules 
of  descent,  that  the  relatiyes  must  be  American  citizens,  and  be- 
cause it  applies  the  same  rules  to  the  estates  of  ^^  resident  and  non- 
resident proprietors."  But  there  are  probably  yery  few  statutes 
which  undertake  to  mention  specifically  the  citizenship  of  those 
who  are  to  be  affected  by  them.  It  is  implied  in  all  statutes  that 
they  shall  be  read  in  accordance  with  the  recognized  rules  of  in- 
terpretation, and  apply  to  such  persons  or  things  as  fall  naturally 
within  their  scope.  It  is  not  customary  in  passing  acts  to  express 
luch  disabilities  as  should  be  implied.  And  alienage  has  been  re- 
cognized in  all  common  law,  and  in  most  if  not  all  other  countries, 
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as  a  disqualification  to  hold  land  in  fee.  Oitizenship  gaye  the  same 
rights  to  residents  and  non-residents,  and  the  law  did  not  require 
aliens  to  be  included  in  order  to  satisfy  its  terms.  MoreoTer,  at  the 
time  this  ordinance  was  passed,  it  is  a  matter  of  history  that  the 
State  authorities  were  yery  tenacious  in  reftising  to  enforce  even  the 
treaty  rights  of  Englishmen,  and  had  confiscated  and  appropriated 
many  estates  which  were  afterward  restored.  We  had  also  several 
treaties — some  of  which  were  with  nations  to  whom  we  desired  to 
extend  special  favor — which  had  provided  for  rights  in  real  estate 
on  the  theory  that  aliens  could  not  otherwise  have  the  rights  of 
citizens,  and  all  our  treaties  required  reciprocity  of  rights  in  the 
people  of  both  countries.  We  never  had  a  treaty  with  Great  Britain 
which  gave  protection  to  future  purchases  of  land,  or  which  allowed 
British  subjects  to  inherit  any  lands,  except  such  as  were  owned  by 
British  subjects  prior  to  1794.  At  the  date  of  the  act  of  congress 
of  1807,  the  policy  of  the  government  had  become  settled.  The 
treaty  of  peace  protected  estates  then  owned.  Orr  v.  ffodgsotty  4 
Wh.  463.  The  treaty  of  1794  protected  titles  lawfully  existing  at 
that  time.  Id.  Blight* 8  Lessee  v.  Rochester^  7  Wh.  635 ;  Craig  v. 
Radford,  3  Wheat  594.  But  titles  accruing  after  the  treaty  of 
1783,  to  British  subjects  dying  before  the  treaty  of  1794^  were  not 
protected,  and  did  not  pass  to  heirs  under  the  latter  treaty,  but 
escheated.  Blight's  Lessee  v.  Rochester.  The  treaty  with  Spain,  in 
1795  (8  L.  TJ.  S.,  144 ),  allowed  one  who  would  have  taken  by 
descent,  if  he  had  not  been  an  alien,  a  reasonable  time  to  selL 
Article  9.  The  same  clause  is  found  in  article  10  of  the  treaty 
of  1799  with  Prussia.  8  L.  U.  S.  166.  The  convention  of  1800, 
with  France,  provided  more  expressly  that  where  aliens  could  not 
mherit  they  might  sell  to  citizens.  8  L.  U.  S.  182.  These  treaties 
did  not  allow  the  heir  to  hold  indefinitely.  No  such  qualified 
privilege  was  ever  extended  to  British  subjects  after  1794,  and  the 
treaties  referred  to  with  the  continents  powers  at  first  were 
temporary.  And  we  have  already  seen  their  language  was  not 
enlarged  so  as  to  apply  to  descents  cast  after  they  expired,  even 
though  the  estates  originally  vested  under  them. 

There  was  no  occasion  for  any  such  interpretation,  in  order  to  se< 
cure  the  benefits  of  the  law.  The  naturalization  laws  in  force  at 
the  time,  and  which  continued  in  force  after  the  death  of  John 
Harvey  and  Maria  Beeder,  provide  that  aliens,  who  had  been  in  the 
country  prior  to  April  14, 1802,  might  become  citizens  at  any  time^ 
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without  the  neoesaity  of  waiting  three  years  after  declaring  theix 
intention  (2  L.  TJ.  S.  154^  292)>  and  when  any  alien  who  had  de- 
clared his  intention,  and  who  had  caused  himself  to  be  properly 
registered,  died  before  actual  naturalization,  his  widow  and  children 
were  to  be  considered  citizens  and  entitled  at  any  time,  without  pre- 
liminary declaration,  to  take  the  oath  and  become  entitled  to  the 
rights  and  privileges  of  citizens.  2  L.  U.  S.  293.  There  was 
nothing  to  prevent  a  sale  at  any  time,  and  every  disability  could  be 
removed  by  act  of  the  parties  concerned,  if  they  chose. 

The  laws  of  congress  manifest  a  disposition  to  open  the  door  as 
wide  as  possible  to  induce  aliens  to  become  citizens.  But  they  show 
as  plain  an  intent  not  to  give  any  special  privileges  to  aliens  who  do 
not  comply  with  the  statutes.  And  it  is  impossible  to  give  a  statute 
which  simply  declares  that  certain  persons  who  are  in  actual  pos- 
session, occupancy,  and  improvement,  and  who  have  succeeded  to 
the  claims  of  others  who  were  in,  under  similar  circumstances,  shall 
be  entitled  to  an  estate  in  fee,  such  a  construction  as  would  trans- 
mute it  into  a  statute  for  making  aliens  entitled  to  receive  and 
transmit  by  inheritance,  without  doing  violence  to  all  rules,  and 
assuming  an  intent  at  variance  with  the  known  policy  of  the  times. 
The  disability  of  alienage  had  never  any  dependence  on  feudal 
tenures,  but  always  rested  on  the  broader  principle  that  States  ai'e 
organized  for  the  benefit  of  their  own  people,  and  that  those  who 
are  not  within  the  allegiance  can  have  no  claim  beyond  what  the 
law  sees  fit  to  give  them.  In  Dawson^s  Lessee  v.  Orodfrey,  4  Or. 
321,  the  United  States  supreme  court  expresses  the  true  doctrine  on 
this  subject  They  say :  "  Much  of  the  difficulty  in  satisfying  the 
mind  on  this  subject  vanishes  upon  a  just  view  of  the  nature  of  the 
right  of  inheritance  Gentlemen  have  argued  upon  it  as  if  it  were 
a  natural  and  perfect  right ;  whereas  it  has  its  origin  in,  and  is  mod« 
ified  to,  infinity  by  the  laws  of  society,  in  exercise  of  the  right  of 
territorial  jurisdiction.  To  be  entitled  to  inherit  in  the  State  of 
Maryland,  a  right  should  be  made  out  under  the  laws  of  that  State. 
As  the  common  law,  which  is  the  law  of  Maryland  on  this  subject, 
deprives  an  alien  generally  of  the  right  of  inheriting,  it  is  incum- 
bent upon  the  plaintiff  to  establish  some  exception  in  favor  of  his 
ease.  But  I  know  of  no  exception,  at  common  law,  which  gives  the 
right  to  inherit  distinctly  from  the  obligation  of  allegiance  existing 
either  in  fact  or  in  supposition  of  law.**  In  Orr  v.  Hodgson,  4 
Wh.  453,  the  language  of  the  court  is  equally  emphatic.     In  that 
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case  the  American  neices  of  an  intestate,  who  was  a  British  subjeot 
holding  lands  held  to  be  protected  by  the  treaties  of  1783  and  1794, 
were  allowed  to  inherit  to  the  exclusion  of  her  own  descendants, 
who  were  Italians.  The  court  say :  ^  It  cannot  be  presumed,  that 
the  treaty  stipulated  for  benefits  to  any  persons  who  were  aliens  to 
both  govemments.  Such  a  construction  would  give  to  this  class  of 
cases  priyileges  and  immunities  far  beyond  those  of  the  natives  of 
either  country ;  and  it  would  aUo  materially  interfere  with  the  public 
policy  common  to  both*  We  have,  therefore,  no  hesitation  to  reject 
any  interpretation  which  would  give  to  persons,  aliens  to  both  gov- 
emments,  the  privileges  of  both ;  and  in  this  predicament  are  the 
children  of  the  Oountess  Barziza.  The  rule,  then,  of  the  common 
law,  which  gives  the  estate  to  the  next  heirs  having  inheritable  blood, 
must  prevaQ  in  this  case.'' 

If  non-resident  aliens  came  within  the  statute  for  any  purpose, 
so  as  to  receive  the  benefits  which  enlarged  a  tenancy  witiiout  tide 
into  a  fireehold  of  inheritance,  it  was  not  chiefiy  for  their  benefit 
that  the  law  was  passed.  It  was  evidently  designed  chiefiy  to  pro- 
tect settlers  who  had  become  citizens  by  not  electing  to  remain 
British  subjects,  or  whose  children,  at  all  events,  would  be  native 
citizens.  It  has  been  held  in  some  cases,  where  a  legislature  has  con- 
firmed rights  to  an  alien  and  his  heirs  by  name,  a  design  to  give 
them  heritable  blood  must  be  inferred.  But  an  act  that  names  no 
one,  and  says  nothing  about  aliens  at  all,  and  requiring  no  such  con- 
struction  to  give  it  operation,  does  not  stand  on  the  same  footing. 
At  conmion  law  the  king  could  grant  authority  to  an  alien  to  take 
land  and  have  it  descend  to  his  after-born  heirs;  but  it  was  held 
that  a  patent  to  such  a  person  and  his  heirs  could  have  no  such 
double  operation  as  to  pass  a  fee  and  create  the  power  to  inherit 
also.  Brook's  Abr.  ''Patent,"  68;  4  Gond.  339,  840.  A  law  may 
have  such  an  effect  where  the  intent  is  apparent,  out  the  con- 
struction put  by  the  United  States  supreme  court  upon  the  treaties 
providing  exceptions  to  the  disabilities  of  alienage,  shows  that  this 
statute  cannot  fairly  be  so  construed.  See  also  Brown  v.  Sprague^ 
5  Denio,  545,  and  Oovemeur'e  Heirs  v.  Roberteony  11  Wh.  332,  for 
a  construction  of  New  York  and  Virginia  statutes.  In  Oolgan  v. 
McKeouy  4  Zabr.  566,  a  statute  allowing  liens  to  purchase  and  ho)'! 
lands  to  themselves  and  their  heirs,  was  confined  in  its  effect  to 
inch  heirs  as  might  have  inherited  from  a  natural  bom  citizen, 
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and  that  alien  heirs  conld  not  take  under  it.    See  farther  Stemph 
T.  Henninghausery  3  Iowa  (Greene),  408. 

If  John  Haryey  was  an  alien  he  could  have  no  heirs.  If  he  was  a 
dtizen  no  alien  could  inherit  his  estate.  In  either  case  the  title 
esohaated  on  his  death.  And  if  Maria  Torke  Harvey  had  any  inter- 
est in  the  land,  that  also  escheated;  for  at  the  time  of  her  death 
there  was  no  law  in  force  authorizing  aliens  to  hold  or  inherit  lands. 
The  statute  of  March  81, 1827,  did  not  take  efTeot  until  January  1, 
1828»  which  was  some  months  after  her  death.    R  L.  1828,  p.  614, 

The  question  then  arises,  whether  the  title  by  escheat  passed  to 
the  territory  or  to  the  United  States. 

There  are  various  methods,  whereby,  at  common  law  and  under 
the  English  statutes,  property  is  said  to  escheat,  that  word  being 
used  to  signify  every  faQure  to  pass  title  in  the  ordinary  course 
of  descent  to  legal  heirs  or  representatives,  whether  for  really  or  per- 
sonalty, and  whether  for  breach  of  condition,  crime  or  default  of 
inheritable  qualities.  And  the  person  or  authority  entitled  to 
escheated  property  was  not  always  the  same  —  some  escheats  going 
to  private  persons,  and  some  to  public  persons.  A  glance  at  the 
leading  features  of  the  English  law  of  escheat  will  show  the  diffi- 
culty of  finding  exact  analogies  here. 

First,  there  were  escheats  for  felony,  whereby  the  inheritable 
blood  was  destroyed,  and  whereby  the  fee  of  the  land  passed  to  the 
lord  of  the  manor  to  which  it  was  attM)hed,  except  where  land  was 
held  directly  of  the  king,  when  it  went  to  him.  But  in  all  attaints 
of  felony  the  king  took  the  land  for  a  year  and  a  day,  with  unlim- 
ited power  of  waste,  and  the  lord  took  the  inheritance  thereafter. 
2  Inst  87 ;  3  id.  392.  And  personal  estate  was  in  all  cases  for- 
feited to  the  crown,  as  well  as  chattels  real.  4  Black.  Oom.  387.  But 
the  forfeiture  for  felony  (unlike  that  for  treason)  is  a  branch  of  the 
feudal  law,  and  relates  directly  to  the  condition  of  feudal  tenures. 
It  did  not  depend  solely  upon  the  character  of  the  crime,  and  was 
not  inflicted  merely  as  punishment  on  behalf  of  the  sovereignty. 
Tomlyn's  Law  Die.,  "Forfeiture,  H;"  2  Oom.  Dig  "Forfeiture,** 
B.5,  note  m.  And  it  seems  that  the  king's  year  and  day  was  origi- 
nally by  the  allowance  of  the  lord  of  the  fee  by  way  of  composition 
fertile  waste,  which  is  not  mentioned  in  Magna  Oharter,  and  which 
although  the  only  original  penalty  on  the  land,  is  said  to  be  an  en- 
eroadhment  when  added  afterward  to  the  year  and  day.  Ooul  Dig. 
Vol.  IV.  —  66 
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^  Ann  Jour,  et  Wast"  ^Forfeitare,"  B.  6,  note  1.  But  there  was 
no  forfeiture  whatever  in  favor  of  the  king  or  of  the  lord  in  lands 
held  in  gavelkind^  which  was  the  ancient  tenure  previous  to  the 
introduction  of  feudSy  and  which  was  said  to  hiiVe  been  secured  from 
the  conqueror  by  the  compulsion  of  the  freemen  of  Kent.  1  Record 
Commission,  492;  Com.  Dig.  ^*  Gavelkind;^'  Tomlyn's  Die.  ^^Gavel- 
kind.**  It  is  aaid  that  the  Kentish  men  have  an  old  saying 
concerning  this  immunity,  *'  The  father  to  the  bough  and  the  son, 
to  the  plough."  Bacon's  "  Use  of  the  Law ;  '*  Coul  Dig.  "  Gavel- 
kind '/ '  Spelman's  Gloss.,  *'  Gavelkind.''  And  there  was  no  forfeiture 
of  any  lands,  however  held,  for  offenses  committed  on  the  sea,  or 
beyond  seas,  if  not  tried  according  to  the  course  of  common  law, 
and  then  it  accrued  only  by  virtue  of  the  statutes.  1  Hale's  P.  0. 
854,  355. 

Nevertheless,  in  gavelkind  lands,  when  the  felon  was  outlawed 
or  abjured  the  realm,  his  estate  escheated ;  which  could  only  be  in 
that  case  because  of  his  being  put  out  of  the  benefits  of  his  alle- 
giance, and  becoming  to  a  certain  extent  like  an  alien,  and  thereby 
deprived  of  heritable  blood. 

In  treason  the  lands  of  the  person  attainted,  held  in  freehold, 
were  forfeited  to  the  crown  and  not  to  the  lord ;  and  this  is  said  to 
have  been  the  law  before  the  establishment  of  the  feudal  system  in 
England.  4  Black.  Com.  383.  This  extends  to  gavelkind  lands  (1 
Hale's  P.  C.  360),  but  not  to  copyholds,  which  go  to  the  lord  by  es- 
cheat Com.  Dig.  ^^  Copyhold  M."  And  the  term  '^  escheat "  is  said 
not  properly  to  attach  to  this  class  of  forfeitures  which  belong  to 
the  crown  by  right  of  prerogative.  1  Hale's  P.  C.  253.  These  prerog* 
ative  forfeitures  accrued  to  the  counties  palatine  and  other  possess- 
ors of  royal  franchises,  as  jura  regalia,  the  Bishop  of  Durham  hold- 
ing that  right  and  obtaining  the  manors  of  John  de  Baliol  and 
Bobert  Bruce  by  forfeiture  of  ward.  Id.  254,  255.  They  did  not 
belong  to  the  lord  of  the  fee. 

A  third  class  of  escheats  embraced  cases  where  tenures  held  of 
the  king  were  forfeited  for  breach  of  conditions,  express  or  implied, 
and  require  no  notice. 

A  fourth  class  included  cases  where  the  heritable  blood  was  ex- 
hausted by  failure  of  heirs  competent  to  take,  in  which  the  land 
became  re-attached  to  the  seigniory  for  want  of  a  proper  and  quali- 
fied tenant ;  lands  held  by  feudal  tenure  being  subject  to  that  con- 
dition, and  the  fiulure  operating  in  the  nature  of  a  breach  of  condi- 
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tioiu  And  snoh  lands  only  escheated  to  the  king,  when  not  held  of 
any  intermediate  lord.    Com.  Dig.  ^  Escheat '' 

Bnt  when  lands  were  granted  to  aliens^  they  took  for  the  king's 
profit,  and  he  conld  seize  the  lands  by  office  fonnd  dnring  the  ten* 
anfs  life,  and  upon  his  death  succeeded  to  the  estate  in  all  cases^ 
without  reference  to  the  lordship  of  which  it  was  holden.  1  Inst  2* 
But  no  alien  can  inherit  or  transmit  by  inheritance.  1  Com.  Dig. 
"Alien  0.**;  1  Black  Com.  372;  2ii293;  Gouverneur^s  Heirs  v. 
Robertson^  11  Wh.  332 ;  Craig  v.  Leslie^  3  id.  663 ;  Orr  v.  Hodgson, 
4  id.  453 ;  Fairfax  v.  Hunter^ a  Lessee^  7  Or.  603 ;  Blighfs  Lessee  y. 
Rochester,  7  Wheat.  535.  The  right  to  the  inheritance  of  the  lands 
of  aliens  is  not  a  feudal  right,  but  it  was  ancient  common  law  that 
the  king  should  hare  the  escheat  of  the  lands  of  all  Normans  and 
aliens,  cujuscunquefeodifuerint.  Com.  Dig.  "  Prerogative,*'  D.  59. 
We  have  no  forfeitures  for  crime  which  divest  the  freehold ;  but  the 
case  of  lands  to  which  no,  lawful  heir  exists  must  arise  in  every 
country.  We  have  no  tenures  which  would  stand  between  the  gov* 
emment  and  the  estate,  and  it  becomes,  therefore,  a  very  narrow 
inquiry  where  the  escheat  shall  go. 

It  would  seem  to  be  an  obvious  answer,  that  it  must  go  where  the 
law  directs.  Ten  ares  and  their  incidents  and  the  rules  of  inherit- 
ance are  all  the  creatures  of  law,  and  except  as  to  rights  already 
vested,  may  be  changed  and  modified  at  pleasure.  And  it  was  for 
the  law-making  power,  that  could  control  lands  and  their  enjoy- 
ment in  Michigan,  to  direct  where  lands  should  go  for  default  of 
heirs,  as  it  was  to  direct  who  should  be  regarded  as  heirs  at  aU.  For 
there  is  no  such  thing  as  a  natural  line  of  inheritance,  independent 
of  the  law.    2  Black.  Com.  11 ;  Bacon's  Maxims  of  the  Law,  rule  11. 

If  congress  had  seen  fit  to  provide  for  such  cases,  we  think  it  had 
power  to  do  so.  We  are  not  prepared  to  question  its  authority  on 
any  theoretical  grounds  arising  out  of  the  conditions  of  cession; 
aliliough  those  conditions  are  significant  in  construing  the  ordi- 
nance. Thissregion  was  acquired  by  treaty,  and  did  not  come  into 
the  actual  possession  of  the  United  States  until  after  the  constitu- 
tion was  adopted,  and  it  was  held  in  United  States  v.  Repentigny 
that  the  United  States  succeeded  directly  to  the  rights  of  the  French 
and  British  governments,  which  had  complete  supremacy.  But  the 
Articles  of  Confederation  made  no  provision  for  the  direct  legisla- 
tion of  congress  over  the  local  affairs  of  any  part  of  the  country,  and 
suck  direct  government,  while  possibly  it  might  have  been  lawful 
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would  have  been  at  yariance  with  the  whole  theory  of  local  govem- 
menti  which  had  been  acted  npon  both  by  States  and  colonies.  The 
delegation  of  legislative  powers  to  the  territories  was  practically  a 
necessity^  and  the  ordinance  of  ITS?,  while  retaining  a  right  of  yeto 
or  disapproval  of  the  acts  of  the  governor  and  judges,  provides  ex« 
pressly  that  such  laws  as  are  not  disapproved  shall  only  be  repealed 
by  the  local  authority.  No  one  can  read  the  ordinance  without  per- 
ceiving that  it  was  intended  ix)  throw  the  whole  regulation  of  local 
aflTairs  upon  the  local  government.  The  public  lands  were  not  to  be 
interfered  with  till  they  had  been  severed  firom  the  public  domain 
by  primary  disposal  But  when  they  had  become  private  property, 
they  camcy  like  all  private  rights,  under  local  regulation.  OarrM 
V.  Saffordy  3  How.  441. 

Immediately  after  the  government  of  the  United  States  was 
organized  under  the  constitution,  a  brief  statute  was  passed  to  adapt 
the  ordinance  to  the  constitution;  not  to  change  its  nature,  but,  as 
stated  in  the  preamble,  in  order  that  it  "may  continue  to  have  fuU 
effect.'^  And  so  long  as  the  system  should  continue,  the  whole  local 
regulation  was  clearly  delegated  to  the  territory,  as  it  was  afterward 
to  Michigan  when  separately  organized.  . 

Even  under  the  old  common-law  notions  the  creation  of  such  a 
government  would  be  at  the  least  an  equivalent  to  the  erection  of  a 
county  palatine,  and  would  transfer  all  necessary  sovereign  preroga- 
tives. But  under  this  ordinance  the  territory  only  difTered  from  a 
State  in  holding  derivative  instead  of  independent  functions,  and 
in  being  subject  to  such  changes  as  congress  might  adopt  But, 
until  revoked  or  annulled,  an  act  of  the  territory  was  just  as  oblig- 
atory as  an  act  of  congress,  and  for  the  same  reasons. 

The  ordinance  of  1787  undertook  to  regulate  the  law  of  descents 
to  a  certain  extent,  but  did  not  exhaust  the  subject.  It  adopted 
neither  the  common  nor  the  civil-law  rule  entire.  It  varied  from 
the  common  law  in  abolishing  primogeniture,  and  in  putting 
fSamales  on  the  same  footing  of  heirship  with  males,  and  in  not  dis- 
tinguishing between  kindred  of  the  whole  and  of  the  half  blood. 
It  was  defective  also  in  not  declaring,  beyond  a  certain  point,  when 
heirs  should  take  per  stirpes,  and  when  per  capitOy  and  in  not  direct- 
ing by  which  law  the  collateral  kindred  and  next  of  kin  should  be 
ascertained.  As  there  was  no  common  law  of  the  United  States  to 
supply  these  defects,  further  supplementary  legislation  was  neces- 
sary.   The  ordinance  also  was  silent  concerning  fiulure  of  heirs  and 
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its  oonsequenoe,  and  the  common  law  of  England  was  entirely 
inapplicable  to  numy  caaes,  eyen  if  it  could  then  be  regarded  as  in 
force,  as  it  certainly  was  not  in  Michigan.  Accordingly  the  ordi- 
nance, in  proyiding  this  imperfect  role  of  descents,  declared  that  it 
akonld  be  operatiye  until  altered  by  the  legialaiure  of  ihe  disirid. 

It  was  argued  on  the  hearing,  that  tins  legislature  meant  the 
popular  assembly  proyided  for  in  the  distant  fbture,  and  not  the 
legislatiye  board  of  goyemor  and  judges,  authorized  to  adopt  laws 
in  the  first  instance.  We  do  not  think  it  would  change  the  case  at 
all  if  this  should  be  the  construction,  for  it  would  still  be  competent 
to  supply  the  defects  of  the  ordinance,  and  to  coyer  what  it  had 
omitted,  and  if  there  had  been  no  new  legislation,  the  failure  of 
heirs  must  of  necessity — ^in  the  absence  of  any  statute— bring  the 
land  within  the  regulation  of  the  territory.  Congress  neyer  legis- 
lated upon  the  subject,  and  there  has  neyer  been  an  instance  of  an 
escheat  claimed  to  haye  accrued  to  the  United  States  since  they 
came  into  existence.  In  the  R&pentigny  Case,  the  forfeiture  occurred 
before  the  country  came  into  the  hands  of  the  British  goyernment, 
and  was  therefore  a  part  of  the  domain  acquired  by  treaty;  and  the 
supreme  court  declared  that,  by  the  treaty,  our  goyernment  suc- 
ceeded to  the  rights  of  its  foreign  predecessors.  When  resort  is  had 
to  office-found, — a  subject  which  will  be  referred  to  presently, — that 
process  is  not  in  that  class  of  cases  the  origin  of  the  title,  but  it 
relates  back  to  the  forfeiture.  In  that  case  there  was  no  office-found, 
beyond  a  legislatiye  disposal. 

There  are  parts  of  the  ordinance  proyiding  for  the  distribution 
of  taxes,  and  prohibiting  inteiierence  with  the  public  lands,  where 
the  term  "legislature  of  the  district"  must  include  the  goyemor  and 
judges.  And  this  was  the  practical  con§truction  from  the  begin- 
ning. The  law  of  descents  and  intestacies  as  adopted  by  that  body 
was  neyer  disapproyed  by  congress,  and  has  been  regarded  from  its 
date  as  the  law  of  the  territory.  It  is  too  late  now  to  raise  any 
such  question.  But  in  regard  to  escheats,  the  ordinance  was  entirely 
sQent,  and  the  act  passed  October  1, 1818,  declaring  that  they  should 
^^  accrue  to  the  territory,^  we^  not  in  oonflict  with  the  ordinance. 
The  succession  act,  April  12,  1827,  was  in  this  respect  identical 
Tlie  act  of  congress,  of  June  15, 1836,  preliminary  to  the  admission 
of  the  State  into  the  Union,  accepts,  ratifies,  and  confirms  the  con- 
stitution; and  the  constitution  (Schedule,  §  3)  proyides  that  "all 
fines,  penalties,  forfeitures,  and  escheats  aooming  to  tba  Territory 
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of  Michigan,  shall  accrae  to  the  use  of  the  Sjtate."  We  think  the 
State  of  Mitiiigan  became  thereby  entitled  to  the  premises  in  con- 
troversy. 

The  next  question  presented  is  whether  the  title  is  affected  by 
lapse  of  time.  The  first  act  of  limitations  made  to  operate  against 
the  State  was  passed  in  1846,  and  took  effect  March  1, 1847.  R.  S. 
1846,  600.  The  statute  does  purport  to  be  retrospectiye,  and  the 
general  saving  clause  provides  that  all  actions  and  rights  concern- 
ing land  shall  be  governed  by  the  statutes  in  force  when  they  ac- 
crued. §  9.  This  has  always  been  our  policy,  and  the  fact  that  the 
sections  are  not  in  regular  order,  and  that  section  9  precedes  the 
State  limitation,  cannot  affect  its  operation,  for  section  9  qualifies 
the  whole  chapter.  The  reason  why  limitations  against  the  State 
diould  not  operate  without  express  statute  is  vindicated  in  Lindsay 
V.  MtUer^s  Lesseesy  6  Pet  666,  where  it  is  said  that  otherwise  **  the 
public  domain  Would  soon  be  appropriated  by  adventurers.  In- 
deed, it  would  be  utterly  impracticable,  by  the  use  of  any  power 
within  the  reach  of  the  government,  to  prevent  this  result"  And 
the  difficulties  of  such  a  case  as  the  present  show  the  propriety  of 
adhering  to  the  rule,  for  the  territory  was  very  thinly  settled,  and 
even  now  the  State  has  no  officers  who  have  authority  or  facilities 
to  make  such  investigations  as  would  enable  them  in  such  a  case  as 
this  to  ascertain,  without  much  difficulty,  whether  Edwin  Beeder 
was  rightly  or  wrongfully  in  possession.  The  doctrine  of  pre- 
sumption of  title  from  ancient  grant  is  quite  as  inadmissible.  If 
such  a  presumption  can  ever  be  allowed  to  dispute  the  accuracy  of 
the  public  acts  and  records,  it  cannot  be  permitted  when  there  is  in 
the  case  positive  and  unquestioned  evidence  showing  that  no  title 
existed  or  was  ever  set  up  pn  behalf  of  Beeder  beyond  his  assump- 
tion of  possession.    The  claim  is  inapplicable  to  the  facts. 

It  remains  to  be  considered  whether  the  right  of  the  State  could 
be  transferred  to  the  plaintiff  before  proceedings  in  the  nature  of 
office-found.  The  doctrine  relied  upon  is  supposed  to  have  re- 
quired this  as  a  preliminary  to  obtaining  a  right  of  entry,  and  an 
actual  or  constructive  entry  was  by  the  common  law  very  generally 
required  to  complete  the  operation  of  a  title.  The  doctrine  is 
briefly  stated  by  Comyn's  Dig.,  "  Praerogative,"  D.  6,  as  follows . 
^  In  all  cases  when  a  subject  shall  not  have  possession  in  deed  or  in 
law,  without  entry,  the  Idng  will  not  be  entitled  without  offioe-found, 
or  other  matter  of  record."    The  examples  given  are  all  cases  of 
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forfeitue.  And  in  title  headed  ^' PraarogatiYe/'  D.  70j  ^'whm  an 
office  is  not  necessary/'  it  appears  yery  clearly  that  it  neyer  was 
necessary  in  snoh  cases  as  this.  ^'  If  a  possession  in  law  be  q^  upon 
the  king,  no  office  is  necessary,  but  the  king  may  seize  without  it; 
as  if  the  king  has  a  title  by  descent  in  remainder,  or  reverter;  for 
tlie  freehold  is  cast  upon  the  king  by  law.  Stamf.  Praer.,  54  A, 
4  Go.  58y  or  is  entitled  by  escheat/'  And  under  **  Prffirogatiye/' 
D.  71,  it  is  said  that  it  shall  Le  an  intrusion  in  a  man  '^  if  he  enters 
upon  a  possession  cast  upon  the  king  by  descent,  escheaty  etc^  be- 
fore entry  by  the  king ; ''  and  that  **  an  intruder  upon  the  king  does 
not  gain  any  freehold  in  the  land."  And  ^'  at  common  law,  upon 
an  information  of  intrusion,  the  king  by  his  pnerogative  might  put 
the  defendant  upon  showing  his  title  specially."    D.  74. 

There  was  an  obvious  propriety  in  requiring  some  preliminary 
ascertainment  of  the  fact,  in  all  cases  where  the  escheat  is  from  a 
forfeiture  for  misconduct,  or  for  breach  of  conditions.  But  where 
the  estate  devolves  upon  the  government  in  a  natural  way  by  what 
is  in  fact  only  a  canon  of  inheritance,  there  could  be  no  sound 
reason  for  holding  such  a  proceeding  necessary.  And  accordingly 
it  was  necessary  when  the  freehold  came  to  the  king  directly  by 
act  of  law  and  not  by  reason  of  the  act  of  the  party.  Upon  this 
there  is  no  conflict  or  uncertainty  among  the  authorities. 

Thus  in  Brooke's  Abridgment :  *'  Office  devant  eschsUmr^  34,  it 
is  said  ^'  That  in  divers  cases  the  king  shall  be  seized  without  office, 
as  when  the  king's  tenant  dies  without  heir,  or  if  a  man  be  attainted 
of  treason,  or  if  the  king's  tenant  grants  in  tail  and  the  donee  dies 
without  issue ;  and  the  same  law  when  the  king  grants  land  for  a 
term  of  life  and  the  lessee  dies,  for  freehold  cannot  be  in  suspense. 
Contra  of  alienation  in  mortmain  or  alienation  by  the  king's  tenant 
without  license.  And  it  seems  that  an  entry  by  a  stranger  in  the 
former  case  does  not  alter  the  case,  for  if  the  king  is  seized  by  the 
law  without  office,  a  stranger  by  his  entry  cannot  divest  the  free- 
hold out  of  the  king ;  but  quote  if  the  king's  grant  be  good  in  such 
cases  without  office,  because  by  statute  18  Hen.  VI,  ch.  6,  grant  be- 
fore office  shall  be  void."  So  Lord  Hale,  referring  to  the  distinc- 
tions created  by  statute  in  regard  to  forfeiture  of  entailed  estates  for 
treason,  says  that  until  the  33d  Hen.  Y HI,  which  vests  all  in  the  king 
without  office,  if  tenant  in  tail  had  been  attainted  of  treason,  and 
died  in  that  interval,  the  land  would  have  descended  to  his  son 
till  office-found;  but  otherwise  in  case  of  tenant  in  fee  simple 
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ttttaiiited  and  dying  without  office^  the  freehold  ia  oast  upon 
the  king  without  office  because  none  could  take  it  else.  1  Hale's 
P.  G.  24^.  And  since  office-found  had  been  lequired  by  statute  for 
certain  puriK>seBy  the  distinction  has  always  been  recognised  between 
those  cases  where  it  gives  title  and  those  where  it  is  merely  for  in- 
formation of  title  already  passed.  In  the  one  case  the  king  was  en- 
titled to  the  mesne  profits  after  the  escheat^  while  in  the  other  he 
was  not  Tomlyn's  Die, "  Office-Found  f  Com.  Dig^  *'  Prserogatiye^ 
D.  68.''  For  in  case  of  forfeiture^  properly  so  called^  the  forfeiture 
was  not  complete  before  seizure.    1  T.  B.  252 ;  3  id.  730,  734. 

If  during  the  life  of  an  alien  it  is  sought  to  divest  him  of  the 
freehold,  it  can  only  be  done  by  legal  proceedings,  but  upon  his 
death,  not  having  any  heirs,  the  freehold  at  once  vests  in  the  king. 
Co.  L.  2,  ft;  Com.  Dig.,  « Alien,**  C.  2,  C.  4. 

The  fi^hold  must  always  vest  somewhere,  and  it  is  on  this  ac- 
count that  the  authorities  uniformly  hold  that,  whenever  there  is  a 
defect  of  heirs,  the  title  passes  at  once.  This  rule  is  clearly  stated 
in  Mooers  v.  Whitey  6  Johns.  Ch.  360 ;  Slater  v.  Nctsiniy  15  Pick.  345^ 
349  ;  Fairfax  v.  Hiintet^s  Lessee,  7  Cr.  603 ;  Montginnenf  v.  Darionj 
7  N.  H.  475 ;  Ruheck  v.  Gardner y  7  Watts,  465 ;  O'Hanlin  v.  Den. 
Spencer,  20  N.  J.  31 ;  21  id.  582. 

If,  then,  the  title  of  the  State  did  not  pass  to  the  plaintifiT,  it  was 
not  because  it  was  imperfect  or  inchoate,  but  for  some  other  reason. 
And  it  is  claimed  that  grants  of  land,  out  of  possession  and  not 
actually  seized  into  the  custody  of  the  State,  are  void  at  common 
law,  as  against  public  policy.  The  cases  cited  to  sustain  this  prop- 
osition.find  nothing  in  the  common  law  to  maintain  them.  It  was 
only  by  statute  that  such  grants  were  forbidden.  The  king  ^'  may 
grant  lands  which  come  to  him  by  descent  or  escheat  before  office- 
found;  for  the  freehold  is  cast  upon  him  by  law."  Com.  Dig., 
"  Orant,  Q.  1."  "  So  if  lands  forfeited  for  treason  are  vested  in  the 
king  by  the  statute  33  Hen.  VIII,  or  any  particular  statute,  the  king 
may  grant  them  before  office-found,  notwithstanding  the  statute  18 
Hen.  VI,  6 ;  2  Rol.  184 1.  40."  Id.  And  while  at  common  law  the 
right  of  entry  against  one  in  by  adverse  title  did  not  escheat  for 
treason,  yet  a  right  of  entry  against  a  mere  disseisor  or  abator  did, 
and  although  an  inquisition  or  seizure  was  necessary  in  such  case  to 
put  the  king  in  actual  possession,  yet  it  appears  that  in  spite  of  the 
statute  (18  Hen.  VI,  6),  he  could  grant  the  right  before  such  seizure ; 
only  in  making  such  a  grant  it  must  have  been  special,  not  of  the 
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land  Biinply,  but  of  the  right  to  the  land,  otherwise  neither  land 
nor  the  right  of  entry  jmsseth.  1  Hale's  P.  0.  248,  citing  IhwtifB 
Casey  3  Co.  B.  10  B. 

The  English  statutes  were  repealed  entirely  by  the  goyemment 
and  judges  in  1810.  They  arose  out  of  a  slate  of  things  which 
never  existed  in  this  country,  and  in  connection  with  doctrines  con- 
cerning the  titles  to  land  which  were  entirely  inapplicable  to  any 
bat  a  densely  settled  region,  and  a  system  of  feudal  tenures.  Im- 
mediately after  the  conquest,  the  whole  realm  of  England  was  so 
thoroughly  surveyed  by  the  orders  of  William,  for  the  purpose  of 
ascertaining  the  tenures  of  lamd  and  their  occupants,  and  eyery 
estate  was  noted  in  Domesday  Book,  with  all  matters  concerning  it 
As  the  Saxon  chronicle  declares :  ^  So  diligently  did  he  direct  the 
land  to  be  surveyed,  that  there  should  not  be  a  single  hyde  or  perch 
of  land,  nor  an  ox  or  cow  or  hog  passed  oyer  which  should  not  be 
brought  into  the  census.''  1  Bee.  Com.  384.  .Escheators  were 
appointed  annually  in  every  county  to  make  inquests  of  titles  by 
escheat,  and  it  would  have  been  practically  almost  impossible  for  an 
estate  to  lapse  without  discovery.  There  were  few  vacant  lands, 
and  the  owners  were  in  possession  in  many  if  not  most  cases  by 
tenants,  whom  it  would  have  been  a  hardship  to  disturb  without 
some  showing.  And  the  nature  of  the  tenures  led  to  a  policy  dis- 
favoring any  dealing  with  titles  by  those  out  of  possession.  Accord- 
ingly an  entry  was  usually  necessary  to  enable  the  owner  to  deal 
with  his  property.  And  where  land  was  held  adversely  the  same 
policy  avoided  any  conveyance  of  it  by  the  party  out  of  possession. 
The  whole  system  is  a  relic  of  feudalism,  and  while  there  may  be 
some  foundation  for  such  a  policy  in  order  to  prevent  litigation, 
that  is  not  the  legal  basis  of  it 

But,  be  this  as  it  may,  there  was  no  such  obstacle  at  common 
law  to  the  operation  of  a  royal  grant  of  escheated  lands.  Nor,  under 
the  statutes  of  this  State,  can  there  be  room  for  any  such  doctrine. 
Under  the  law  regulating  the  action  of  right,  in  force  when  both 
Harvey  and  Mrs.  Beeder  died,  it  was  provided  expressly  that  actual 
entry  should  '^  not  be  necessary  to  have  and  maintain  the  action  of 
right,  or  any  other  action  to  recover  the  title  or  possession  of  land;  ** 
and  ^  that  actual  livery  of  seizin,  nor  any  particular  words,  symbols, 
forms  or  ceremonies  indicative  thereof,  shall  not,  in  any  case  or 
proceeding,  be  requisite."  L.  1821,  p.  385.  In  a  country  where 
nine-tenths  of  the  lands  were  unoccupied  and  owned  by  non-resi- 
Vol.  IY.—  67 
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dent%  and  where  it  was  a  yeiy  easy  thing  to  take  wiongfiil  poMes- 
sion  without  detection,  the  rule  requiring  entry  was  inapplicable  as 
the  ancient  remedy,  by  battle  or  by  grand  assize,  and  the  attendance 
of  four  knights  girt  with  swords, — all  of  which  antiquities  wen 
dispensed  with  by  this  same  statute. 

The  case  of  Bruekner^a  Lessee  t.  Lawrence,  1  Doug.  19,  laid  it 
down  as  common  law  that  land  held  adversely  could  not  be  lawfully 
conyeyed.  The  decision  did  not  strike  the  profession  yery  &Tor- 
ably,  and  in  the  subsequent  case  of  Stockton  y.  WiUiamSf  1  Doug. 
546,  it  was  practically  nullified,  by  holding  that  the  deed  was 
good  by  way  of  estoppel,  and  that  the  grantee  could  sue  in  the 
grantor^s  name  to  recover  the  land.  The  attention  of  the  legisla- 
ture being  called  to  the  matter,  a  provision  was  inserted  in  the  re- 
vision then  under  discussion,  whereby  the  whole  doctrine  was  swept 
away.    B.  S.  1846,  p.  263,  §  7. 

We  think,  therefore,  that  there  is  no  foundation  for  the  obum 
that  the  land  was  not  lawfully  granted  by  the  trustees. 

(The  judge  here  disposes  of  several  questions  of  evidence.) 

The  novelty  of  the  questions  involved  has  induced  us  to  discuss 
them  more  at  length  than  we  should  feel  justified  in  doing  under 
any  other  circumstances,  as  the  rights  of  the  parties  are  not  in- 
volved in  any  other  difficulty  than  what  was  sujiposed  to  have  arisen 
out  of  a  state  of  law  which  is  not  applicable  to  our  land  system. 
Judgment  must  be  reversed  and  a  new  trial  granted.  The  other 
justioes  ooBOurred. 


DxTBonv  appellant^  r.  BuuEm; 

(SlMleli.8A.) 
J^miefpal  emT^eraUrni^UtMU^  f9r  d0eUm  m^^ 

A  dtj  Is  not  liable  in  a  private  aetion  to  an  ii^nred  penmn  for  nei^lael  to  ki 

a  orooB-walk  in  repair.    Coolkt*  J.,  diiieated. 

Action  by  William  Blakeby  and  Hannah,  his  wife,  against  the 
city  of  Detroit,  to  recover  damages  for  an  injury  sustained  by  Han- 
nah in  consequence  of  a  defective  cross-walk.  Verdict  for  plaintiflk 
Defondants  appealed. 
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J*  P.  Whiimare,  for  plaintiffs  in  error  (appellants),  contended 
that  the  city  was  not  answerable  in  damages  to  individuals,  but 
only  to  the  people  on  indictment,  and  cited  Lane  y.  Uoitan,  1  LkL 
Baym.  646;  WhUfidd  y.  Le  Despencer,  Gowp.  754;  Butttick  y. 
LotjeU,  1  Allen,  172 ;  Wattcott  y.  Swampscottt  id.  101  (decided  in 
1861);  Richmond  y.  Long^  17  Oratt  375;  Fowler  y.  Alexandria, 
3  Pet  398 ;  Mitchell  y.  Rockland,  52  Me.  118 ;  Bigelaw  y.  Ran- 
dolph,  14  Gray,  541;  Barney  y.  Lowell^  98  Mass.  570,  and  cases 
cited ;  Eastman  y.  Meredith,  36  N.  H.  284,  and  cases  cited ;  Free- 
holders y.  Strader,  3  Harr.  108;  27  N.  J.  415;  29  id.  345;  32  id. 
394;  13  B.  Monr.  559;  12  La.  Ann.  481;  12  Ohio,  N.  S.  375; 
Mower  y.  Leicester,  9  Mass. ;  Daagan  y.  Mayor  of  MohilCy  31  Ala. 
469 ;  Duke  y.  Mayor,  20  Ga.  635 ;  Morey  y.  Newfane,  8  Barb.  645 ; 
Brinkmeyer  y.  Evansville,  29  Ind.  187 ;  Russell  y.  Men  of  Devon,  2 
Term  B.  667 ;  Bartlett  y.  Crozier,  17  Johns.  438 ;  Martin  y.  Mayor 
(decided  in  1841),  1  Hill,  545 ;  Oriffin  y.  Mayor,  9  N.  Y.  456  (de- 
cided in  New  York  court  of  appeals  in  April,  1854). 

Gfeo.  H.  PrenHs  and  Theo.  Romeyn,  for  defendant  in  error,  insisted 
tnat  municipal  corp<»rations  by  the  special  force  of  their  charters 
were  specially  liable  to  indiyiduals,  and  cited  Furze  y.  Mayor  of  New 
Fori,  3  Hill,  612 ;  Wilson  y.  Mayor  of  New  York,  1  Denio,  595 ; 
Kochesier  White  Lead  Co.  y.  City  of  Rochester,  3  N.  Y.  465 ;  Lloyd  y. 
Mayor  of  New  York,  5  id.  396 ;  Hutson  y.  Mayor  of  New  York,  9  id. 
163 ;  Oriffln  y.  Mayor  of  New  York,  id.  456 ;  Conrad  y.  Trustees  of 
Village  of  Ithaca,  16  id.  158 ;  Storrs  y.  aty  of  Utica,  17  id.  104 ;  MiUs 
y.  City  of  Brooklyn,  32  id.  489 ;  Lacour  y.  Mayor  of  New  York,  3  Duer, 
414 ;  Delmonico  y.  Mayor  of  New  York,  1  Sandf.  226 ;  Lee  y.  Village  of 
Sandy  Hill,  40  N.Y.  442 ;  Brotaning  y.  City  of  Springfield,!!!  HI.  143 ; 
Clay  burg  y.  City  of  Chicago,  25  111.  523 ;  City  of  Springfield  y .  La  Clare, 
Chicago  Legal  News,  April  3, 1870 ;  Smoot  y.  Mayor  of  Wecumpka,  24 
Ala.  N.  S.  112 ;  Jones  Y.City  ofNewHaven,  34  Oonn.  1 ;  id.  126 ;  Meares 
V.  Wilmington,  9  Ired.  73 ;  Eastman  y.  Town  of  Meredith,  36  N.  H. 
284 ;  WfUcott  y.  InhaJntarUs  of  Swampscott,  1  Allen,  101 ;  Barney 
y.  City  of  Lowell,  98  Mass.  570 ;  Bigelow  y.  Inhabitants  of  Ran- 
dolph, 14  Gray,  541 ;  Child  y.  City  of  Boston,  4  Allen,  41 ;  County 
Commissioners  of  Anne  Arundel  County  y.  Duckett,  20  Md.  468 ; 
Stackhouse  y.  City  of  Lafayette,  26  Ind.  17 ;  Brinkmeyer  y.  City  oj 
Evansville,  29  id.  187 ;  Pittsburgh  City  y.  Grier,  22  Pcnn.  54 ;  Erie 
City  y.  Schwingle,  id.  388;  Weightman  y.  Corporation  of  Washing- 
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tan,  1  Black,  41 ;  Chieago  Oity  y.  Bobbins,  2  id.  418 ;  Nebraska  CfUf 
T.  Campbell,  id.  590;  Bobbins  y.  Chicago  City,  4WaIL  658;  Su- 
pervisors y.  United  States,  4  id.  485;  Mayor  y.  Sheffield,  id.  194; 
Cook  y.  Oity  of  Milwaukee,  Law  Begister  for  April,  1870,  yoL  9,  N. 
8.  p.  263 ;  Willcook  on  Municipal  Corporations,  p.  30 ;  Angell  ft  Ames 
on  Corporations,  §  83;  Sawyer  y.  Corse,  17  Oratt  241;  CUy  of 
Bichmond  y.  Long,  id.  376;  Davenport  y.  Buckman,  37  N.  Y. 
68;  ^ar^on  y.  City  of  Syracuse,  37  Barb.  294,  and  36  N.  Y.  64; 
Western  College  y.  City  of  Cleveland,  12  Ohio,  K  8.  377. 

Oaicpbell,  0.  J.  The  principal  question  in  this  case  is  whether 
the  city  of  Detroit  is  liable  to  a  priyate  action  by  an  injured  party, 
for  neglect  to  keep  a  cross-walk  in  repair.  The  other  questions  in- 
yolye  an  inquiry  into  the  circumstances  which  would  go  to  modify 
any  such  liability  in  the  present  case. 

There  has  been  but  one  case  in  this  State,  decided  by  this  oourt, 
where  the  claim  for  damages  arose  purely  out  of  a  neglect  to  repair. 
In  Dewy  y.  The  City  of  Detroit,  15  Mich.  307,  such  a  suit  was 
brought,  but  it  did  not  call  for  a  decision  upon  the  main  question. 
In  TowTiship  of  Niles  y.  Martin,  4  id.  557,  it  was  held  there  was  no 
such  liability  in  a  township,  and  this  case  was  followed  by  us  at  the 
last  term  in  Township  of  Leoni  y.  Taylor.  It  was  held  in  Lirkin 
y.  Saginaw  County,  11  id.  88,  that  a  county  could  not  be  sued  for 
directing  a  bridge  to  be  built  on  a  plan  that  was  defectiye  and  in- 
jurious. In  Pennoyer  y.  Saginaw  Oity,  8  id.  534,  a  city  was  held 
liable  for  continuing  a  priyate  nuisance  which  it  had  created ;  and 
in  Detroit  y.  Corey,  9  id.  165,  the  city  of  Detroit  was  held  liable  for 
an  accident  caused  by  leaying  an  ezcayation  in  a  street  for  a  sewer 
imperfectly  guarded.  In  Dormant  y.  Detroit,  4  id.  435,  it  was  held 
the  city  was  not  liable  for  the  flooding  of  a  cellar  by  a  sewer  into 
which  it  drained. 

None  of  those  cases  presented  the  precise  question  raised  here^ 
and  we  are  required,  therefore,  to  consider  it  as  an  original  inquiry, 
except  in  so  far  as  it  may  be  affected  by  any  principles  inyolyed  in 
the  cases  already  decided. 

The  streets  of  Detroit  are  public  highways,  designed  like  all  other 
roads  for  the  benefit  of  all  people  desiring  to  trayel  upon  them. 
The  duty  or  power  of  keeping  them  in  proper  condition  is  a  public 
and  not  a  priyate  duty,  and  it  is  an  office  for  the  performance  of 
which  there  is  no  compensation  giyen  to  the  city.    Whateyer  lia- 
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bilitj  exists  to  perform  this  serrice  to  the  pablic,  and  to  respond  for 
any  failnre  to  perform  it,  must  arise,  if  at  all,  Arom  the  implication 
that  is  claimed  to  exist  in  the  nature  of  such  a  municipality. 

The.ie  is  a  Tagne  impression  that  municipalities  are  bound  in  all 
rased  to  answer  in  damages  for  all  private  injuries  from  defects  in 
the  public  ways.  But  the  law  in  this  State,  and  in  most  parts  of 
the  country,  rejects  this  as  a  general  proposition,  and  confines  the 
recoyery  to  causes  of  grieyance  arising  under  peculiar  circumstances. 
If  there  is  any  ground  for  recoyery  here,  it  is  because  Detroit  is 
incorporated.  And  it  depends  therefore  on  the  consideration 
whether  there  is  any  thing  in  the  nature  of  incorporated  munici- 
palities like  this  which  should  subject  them  to  liabilities  not  enforced 
against  towns  or  counties.  The  cases  which  recognize  the  distinc- 
tion apply  it  to  yillages  and  cities  alike. 

It  has  neyer  been  claimed  that  the  yiolation  of  duty  to  the  public 
was  any  more  reprehensible  in  these  corporations  than  outdde  ot 
them;  nor  that  there  was  any  more  justice  in  giying  damages  for  an 
injury  snstained  in  .  dty  or  Tillage  street  than  for  one  sustained 
outside  of  the  corporate  bounds.  The  priyate  suffering  is  the  same, 
and  the  official  negligence  may  be  the  same.  The  reason,  if  it  exists, 
is  to  be  found  in  some  other  direction,  and  can  only  be  tried  by  a 
4X>mparison  of  some  of  the  classes  of  authorities  which  haye  dealt 
with  the  subject  in  hand* 

It  has  been  held  that  corporations  may  be  liable  to  suit  for  positiye 
mischief  produced  by  their  actiye  misconduct,  and  not  from  mere 
errors  of  judgment  And,  while  the  application  of  this  rule  may 
haye  been  of  doubtful  correctness  in  some  cases,  the  rule  itself  is  at 
least  intelligible,  and  will  coyer  many  decisions.  It  was  substan- 
tially upon  this  principle  that  the  case  of  Detroit  y.  Corey  was  rested 
by  t^e  judges  who  concurred  in  the  conclusion.  TTiayer  y.  The  Oity 
of  Boston,  19  Pick.  511,  was  a  case  of  this  kind,  inyolying  a  direct 
encroachment  on  priyate  property.  7%«  Rochester  White  Lead  do. 
y.  City  of  Rochester,  3  N.  Y.  465,  where  a  natural  water-course  was 
narrowed  and  obstructed  by  a  culyert  entirely  unfit  for  its  purpose 
and  not  planned  by  a  competent  engineer,  is  put  upon  this  ground 
in  the  decision  of  Hichok  y.  Plattsburgh,  16  id.  161 ;  £00  y.  Vittage 
of  Sandy  Hilly  40  id.  442,  inyolyed  a  direct  trespass. 

The  injuries  inyolyed  in  these  New  York  and  Massachusetts  cases 
xeferred  to  were  not  the  result  of  public  nuisances,  but  were  purely 
priyate  grieyances.    And  in  seyeral  cases  dted  on  the  aigument, 
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the  miachieft  complained  of  were  altogether  private.  The  distinc- 
tion  between  these  and  public  nnisanccB  or  neglects  has  not  always 
been  obseired,  and  has  led  to  some  of  the  confusion  which  is  found 
in  the  authorities.  In  all  the  cases  inyolying  injuries  finom  obstnio 
tions  to  drainage^  the  grieyance  was  a  private  nuisance.  In  the  case 
of  Mayor  t.  Furze^  3  Hill,  612,  which  has  been  generally  treated  as  a 
leading  case,  the  damage  was  caused  by  water  backing  up  from 
sewers  not  kept  cleared  out  as  they  should  have  been.  Barton  ▼. 
Syracuse^  36  N.  Y.  54,  involyed  similar  questions,  as  did  also  Childi 
Y.  Boston,  4  Allen,  41.  These  cases  do  not  harmonize  with  Dertnont 
Y.  Detroit^  but  they  rest  on  the  assumption  that,  having  constructed 
the  sewere  voluntarily  for  private  purposes,  and  not  as  a  public 
duty,  the  obligation  was  complete  to  keep  them  fh>m  doing  any 
mischief  as  it  would  be  in  private  persons.  And  in  Bailey  v.  Mayor, 
8  Hill,  538,  and  2  Denio,  433,  the  mischief  was  caused  by  the 
breaking  away  of  a  dam  connected  with  the  Groton  water-works, 
whereby  the  property  of  the  plaintiff  was  destroyed.  In  this  latter 
case  the  judgment  rested  entirely  upon  the  theory  that  the  city  held 
the  water-works  as  a  private  franchise  and  possession,  and  subject  to 
all  the  responsibilities  of  private  ownership.  The  judges,  who 
regarded  it  as  a  public  work,  held  there  was  no  liability.  In  Conrad 
V.  Trustees  of  Ithaca,  16  N.  Y.  159,  the  facte  were  substantially  like 
those  in  Rochester  White  Lead  Co,  v.  City  of  Rochester,  and  the 
decision  was  rested  on  the  principles  of  that  case.  Dekio,  C.  J., 
who  delivered  the  opinion  of  the  court,  stated  his  own  opinion  to  be 
that  there  was  no  liability,  but  that  he  regarded  the  recent  decision 
in  another  case  referred  to  as  establishing  it  And  in  Livermare  v. 
The  Freeholders  of  Camden,  29  N.  J.  245  (and  on  error,  2  YroonL 
507),  under  a  statute  like  that  which  was  construed  by  this  court  in 
Township  of  Leoni  v.  Tayhr,  it  was  decided  that  whUe  a  passenger 
over  a  bridge  could  sue  for  injuries,  yet  where  property  adjacent 
was  injured  by  the  bridge  there  was  no  remedy.  Upon  any  theory 
which  sustains  the  liability  for  such  grievances,  however,  it  is  mani- 
fest that  the  injury  is  not  a  public  grievance  in  any  sense,  and  does 
not  involve  a  special  private  damage  from  an  act  that  at  the  s^une 
time  affecte  injuriously  the  whole  people. 

Another  class  of  injuries  involves  a  public  grievance  specially  in- 
juring an  individual,  arising  out  of  some  neglect  or  misconduct  in 
the  management  of  some  of  those  works  which  are  held  in  New  York 
to  concern  the  municipality  in  ite  private  interests,  and  to  be  in  law 
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ihe  aame  as  priyate  enterprues.  It  is  held,  that  in  oonstracting 
lewers,  and  similar  woAb,  which  can  only  be  built  by  city  direction, 
if  the  streets  are  broken  np  and  injuries  happen  because  no  adequate 
precautions  are  taken,  the  liability  shall  be  enforced  as  springing 
bom  that  carelessness^  and  not  on  the  ground  of  non-repair  of  high- 
ways. Llatfd  T.  Mayor,  5  N.  Y.  869,  and  8iorr$  y.  Uiiea,  17  id. 
104,  wore  cases  of  this  kind.  In  these  cases,  as  in  the  case  of  Detroit 
T.  Oarojf,  the  streets  were  held  to  have  been  broken  up  by  the  direct 
agency  of  the  city  authorities,  and  the  negligence  which  caused  the 
iignry  was  held  to  be  negligence  in  doing  a  work  requiring  special 
care, — or,  in  other  words — the  wrong  complained  of  was  a  mis- 
feasance and  not  a  mere  omission.  The  case  of  Weet  y.  Broekport, 
16  N.  Y.  161,  was  also  a  case  where  Sblbbis',  J^  who  reyiews  and 
discnssfts  all  the  decisions,  said  it  was  not  necessary  to  consider 
the  wrong  complained  of  a  mere  neglect  of  duty,  because  it  was  in 
itself  a  dangerous  public  nuisance  created  by  the  corporation,  and 
not  in  any  sense  a  nonfeasance.  In  Ddmonico  y.  Mayory  1  Sand£ 
226,  the  injury,  though  in  a  highway,  consisted  in  crushing  in  a 
yault  under  the  street,  by  improperly  piling  earth  upon  it  while  ez« 
oayating  for  a  sewer,  and  this  was  also  a  direct  misfeasance. 

The  cases  in  which  cities  and  yillages  haye  been  held  subject  to 
suits  for  neglect  of  public  duty,  in  not  keeping  highways  in  repair, 
where  none  of  the  other  elements  haye  been  taken  into  the  account, 
are  not  numerous,  and  all  which  quote  any  authority  profess  to  rest 
especially  upon  the  New  York  cases,  except  where  the  remedy  is 
statutory.  It  will  be  proper,  therefore,  to  notice  what  those  cases 
are,  and  upon  what  basis  they  are  supported.  The  only  cases  of 
tlus  kind  decided  in  the  courts  of  last  resort,  that  we  haye  been  able 
to  find,  are  Button  y.  Mayor,  9  N.  Y.  163 ;  ffickok  y.  Plattshurgh, 
16  id.  161,  and  Davenport  y.  Ruehman,  37  id.  568.  This  latter 
ease  resembles  the  one  before  us  yery  closely  in  its  leading  features, 
and  would  ftimish  a  yery  close  precedent  It  is  not  reasoned  out  at 
all,  but  refers  for  the  doctrine  to  the  other  two  cases,  and  to  an  an 
thority  in  18  N.  Y.  which  does  not  relate  to  municiiMd  liability. 
The  case  of  ffutson  y.  Mayor  does  not  attempt  to  find  any  distinct 
foundation  for  the  right  of  action,  but  refers  to  the  cases  in  3  Hill 
and  the  HiU  Rochester  White  Lead  Co.  case,  and  Adeit  y.  Brady,  4 
Hill,  680,  as  haying  established  the  liability.  This  latter  case  Ib  dis« 
appibyed  in  Weet  y.  BrocJcport,vnSi  the  others  are  sustained  there  on 
the  ground  of  misfeasance.    And  as  Judge  Dxhio,  when  the  decis- 
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ions  in  16  N.  Y.  were  made,  stated  that  he  had  not  supposed  there 
was  any  corporate  liability  for  mere  neglect  to  keep  ways  in  repair, 
it  is  qnite  possible  that  the  case  of  Sutson  ▼.  Mayor  was  regarded  as 
distinguishable.  The  circnmstances  were  very  aggravated,  as  it 
would  seem  that  the  city  had  left  a  road  too  narrow  to  accommodate 
a  carriage,  without  any  paving  and  without  protection  against  the 
danger  of  falling  down  a  deep  embankment  into  a  railroad  excavation. 
The  report  is  not  as  AiU  as  could  be  desired  upon  the  precise  state 
of  facts.  In  the  supreme  court,  where  the  judges  differed  in  opinion, 
(two  dissenting),  the  liability  seems,  from  ttie  view  taken  of  that  case 
by  Judge  Selden,  to  have  rested  on  the  ground  that  there  had  been 
a  breach  of  private  duty,  and  not  of  duty  to  the  public.  If  this  was 
the  view  actually  taken,  it  would  not  bring  the  case  within  the  same 
category  with  the  other  road  oases.  But  the  case  of  Weei  v.  Broekportf 
16  N.  Y.  161,  is  recognized  as  the  one  in  which  the  whole  law  has  been 
6nally  settled,  and  it  is  upon  the  grounds  there  laid  down,  that  the 
liability  is  now  fixed  in  New  York.  The  elaborate  opinion  of  Judge 
Seldek,  which  was  adopted  by  the  court  of  appeals,  denies  the 
correctness  of  the  dicta  in  some  of  the  previous  cases,  and  asserts 
the  liability  to  an  action  solely  upon  tiie  ground  that  the  franchises 
granted  to  municipal  corporations  are  in  law  a  sufficient  considera- 
tion for  an  implied  promise  to  perform  with  fidelity  all  the  duties  im- 
posed by  the  charter;  and  that  the  liability  is  the  same  as  that 
which  attaches  against  individuals  who  have  fiunchises  in  ferries, 
toll-bridges  and  the  like.  The  principle,  as  he  states  it,  is :  ^That 
whenever  an  individual,  or  a  corporation,  for  a  consideration  received 
from  the  sovereign  power,  has  become  bound  by  covenant  or 
agreement,  either  express  or  implied,  to  do  certain  things,  such  indi- 
vidual or  corporation  is  liable,  in  case  of  neglect  to  perform  such 
covenant^  not  only  to  a  public  prosecution  by  indictment,  but  to  a 
private  action  at  the  suit  of  any  person  injured  by  such  neglect  In 
all  such  cases  the  contract  made  with  the  sovereign  power  is  deemed 
to  inure  to  the  benefit  of  every  individual  interested  in  its  per- 
formance. ^ 

In  order  to  get  at  the  true  ground  of  liability,  the  opinion  goes 
on  to  determine,  1st,  whether  townships  and  other  public  bodies, 
not  being  incorporated  cities  or  villages,  are  liable,  and  shows  con- 
clusively that  they  are  not  And  the  court  arrive  at  this  conclu- 
sion, not  on  the  basis  of  an  absence  of  duty  or  an  absence  of  means, 
but  because  their  duties  are  duties  to  the  public,  and  not  to  individn- 
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als.  To  show  this,  fiill  citations  are  made  from  the  English  cases, 
which  were  cited  before  us,  and  hIso  from  the  American  cases.  The 
case  of  Young  y.  Com'rs  of  Roads,  2  Nott  ft  MoGord,  537,  is  cited  ap- 
provingly, and  the  following  language  is  quoted  as  expressing  the 
correct  idea:  ^'  When  an  officer  has  been  appointed  to  act,  not  for 
the  public  in  general,  but  for  individuals  in  particular,  and  from 
each  individual  receives  an  equivalent  for  the  sendees  rendered  him, 
he  may  be  responsible,  in  a  private  action,  for  a  neglect  of  duty ; 
but  when  the  officer  acts  for  the  public  in  general^  the  appropriate 
remedy  for  his  neglect  of  duty  is  a  public  prosecution.''  In  another 
part  of  the  opinion,  sheriffs  are  given  as  examples  of  the  former, 
and  highway  commissioners  of  the  latter  class  of  officers.  The 
cases  cited  do  not  all  require  the  consideration  for  the  services  to 
come  immediately  from  individuals,  but  they  all  require  the  services 
to  be  due  to  individuals,  and  not  to  the  public,  and  to  spring  from 
contract  The  English  cases  are  reviewed  in  the  Mersey  dock  cases, 
and  exemplify  this.  Thus  the  liability  to  repair  a  sea-wall  is  in 
favor  of  those  who  own  the  property  adjacent ;  the  liabUity  to  keep 
docks  safe  of  access,  in  £Avor  of  those  who  have  occasion  to  require 
their  use  upon  the  customary  terms;  the  liability  to  keep  toll- 
bridges  safe,  in  favor  of  those  who  use  them.  But  there  is  no 
instance  of  liability  where  the  public  is  interested  directly.  And  in 
Uiose  cases  where  the  obligation  rests  upon  the  consideration  of  cor- 
porate franchises,  the  duty  has  also  been  toward  individuals,  al- 
though the  consideration  moved  from  the  State.  The  decisions 
upon  this  sustain  the  views  of  Judge  SsLDEiii'  concerning  his  pre- 
mises, but  there  is  some  difficulty  in  reaching  his  conclusions 
through  them. 

It  is  admitted  everywhere,  except  in  a  single  case  in  Maryland, 
that  there  is  no  common-law  liability  against  ordinary  municipal 
corporations  such  as  towns  and  counties,  and  that  they  cannot  bo 
used  except  by  statute. 

It  has  also  been  uniformly  held  in  New  York,  as  well  as  elsewhere, 
that  public  officers,  whose  offices  are  created  by  act  of  the  legisla- 
ture, are  in  no  sense  municipal  agents,  and  that  their  neglect  is  not 
to  be  regarded  as  the  neglect  of  the  municipality,  and  their  miscon- 
duct is  not  chargeable  against  it  unless  it  is  authorized  or  ratified 
expressly  or  by  implication.  This  doctrine  has  been  applied  to  cities 
as  well  as  to  all  other  corporations.  Barney  v.  Lowell,  98  Mass.  570 ; 
White  V.  Fhillipston,  10  Mete.  108 ;  Mower  v.  Leicester,  9  Masa 
Vol.  IV.  —  58 
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247 ;  BtgOow  y.  Randolph,  14  Gray,  541 ;  Walcott  y.  8wamp9caU,  1 
Allen,  101 ;  Toung  y.  Cam'rs  of  Roods,  2  Nott  ft  McCord,  587 ;  Pack 
y.  Mayor,  4  Seld.  222 ;  Martin  y.  Mayor  of  Brooklyn,  1  Hill,  545 ; 
Bartleit  y.  Orozi&r,  17  Johns.  438 ;  Moroy  y.  Nowfane,  8  Barb.  645 ; 
Eastman  y.  Meredith,  36  N.  H.  284;  J7yA  y.  Jamaica,  27  Vt  443 ; 
LorilJard  y.  Teton  of  Monroe,  11  N.  Y.  892 ;  MitcheB  y.  Rockland, 
52  Me.  118. 

And  the  nomeroofl  oaaes  which  exonerate  cities  finom  liability  for 
not  enforcing  their  police  laws,  so  as  to  preyent  damage,  rest  npon 
a  yeiy  similar  basis.  Ibwle  y.  Alexandria,  3  Pet  898;  Levy  y. 
Mayor,  1  Sandfl  8.  0.  465;  Prather  y.  Leoeington,  18  B.  Monr. 
559 ;  Howe  y.  New  Orleans,  12  La.  Ann.  481 ;  Western  Reserve  (M* 
lege  y.  Cleveland,  12  Ohio  St  875 ;  Brinkmeyer  y.  BvonsviOe,  29 
Ind.  187 ;  Griffin  y.  Jfoyor,  9  N.  Y.  456. 

In  the  case  of  Bastman  y.  Meredith,  86  N.  H.  284,  the  distinction 
between  the  English  and  American  mnnicipal  corporations  is 
clearly  defined.  The  former  often  hold  special  property  and  firan- 
chises  of  a  profitable  natnrcy  which  they  haye  reoeiyed  npon  condi* 
tions,  and  which  they  can  hold  by  the  same  indefeasible  right  with 
indiyiduals.  Bnt  American  mnnicipalities  hold  their  fdnctions 
merely  as  goyeming  agencies.  They  may  own  priyate  property,  and 
transact  business  not  strictly  mnnicipal,  if  allowed  by  law  to  do  so, 
just  as  priyate  parties  may,  and  with  the  same  liability.  Bnt  their 
public  ftmctions  are  all  held  at  sufferance,  and  their  duties  may  be 
multiplied  and  enforced  at  the  pleasure  of  the  legislature.  They 
haye  no  choice  in  the  matter.  They  haye  no  priyileges  which  can- 
not be  taken  away,  and  they  deriye  no  profit  from  their  care  of  the 
public  ways,  and  the  execution  of  their  public  functions.  They 
differ  from  towns  only  in  the  extent  of  their  powers  and  duties 
bestowed  for  public  purposes,  and  their  improyements  are  made  by 
taxation,  just  as  they  are  made  on  a  smaller  scale  in  towns  and 
counties. 

In  the  case  of  Bailey  y.  Mayor  it  was  intimated  by  Judge  Nelbok 
that  the  State  could  not  compel  the  city  to  accept  its  charter,  and 
in  Child  y.  Boston,  4  Allen,  41,  the  fact  that  the  sewerage  system 
had  been  left  to  yote  and  been  accepted,  was  held  to  make  it  a  pri- 
yate and  not  a  public  matter.  The  sewer  cases  haye,  in  seyeral 
instances,  gone  upon  this  latter  notion.  It  is  not  necessary  to  dis* 
cuss  that  question  here,  because  streets  are  not  priyate,  and  becansei 
in  this  State,  at  least,  no  municipality  can  exercise  any  powers  ex* 
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oept  by  State  pennission,  and  ereiy  monicipal  charter  is  liable  to  be 
amended  at  pleasure.  The  charter  of  Detroit  haa  undergone  the 
most  radioal  ohangea. 

It  is  impossible  to  sustain  the  proposition  that  these  oharters  rest 
in  contracL  And  it  is  impossible,  as  Judge  Sblden  demonstrates,  to 
find  legal  warrant  for  any  other  ground  for  distinguishing  the  lia- 
bility of  one  municipal  body  from  that  of  another.  There  is  no 
iMisis  in  authority  for  any  suoh  distinction  concerning  the  consid- 
eratioE  on  which  their  own  powers  are  granted,  and  it  rests  upon 
simple  assertion.  And  yet  the  decision  stands  in  New  York  as  au- 
thority for  all  that  is  claimed  here,  because,  although  in  the  case  in 
which  the  opinion  was  giyen  in  the  supreme  court,  it  was  not  called 
for,  yet  in  the  case  of  Hickok  y.  Trustees  of  Plaitshurghy  in  which 
it  was  adopted  as  the  opinion  of  the  court  of  appeals,  the  mischief 
was  a  mere  neglect  to  repair,  where  the  street  had  been  obstructed 
by  an  individual  excavation  for  a  short  time. 

It  is  impossible  to  harmonize  the  decision  with  the  previous  de 
cisions  exempting  corporations  from  responsibility  because  public 
officers  were  not  their  agents.  It  is  no  easier  to  sustain  it  in  the 
face  of  the  uniform  decisions  denying  liabihiy  for  failure  to  enforce 
their  police  regulations.  The  authorities  which  make  corporations 
liable  on  the  ground  of  conditions  attached  to  their  franchises  go 
very  far  toward  compelling  them  to  respond  as  absolutely  bound  to 
prevent  mischief  And  the  general  reasoning  on  which  the  most  of 
the  opinion  rests,  and  the  criticisms  made  upon  former  decisions^ 
which,  it  is  asserted,  went  altogether  too  far  in  creating  liability — 
all  are  designed  to  show,  and  do  show,  very  forcibly  that  simply  as 
municipal  corporations,  apart  from  any  contract  theory,  no  public 
bodies  can  be  made  responsible  for  official  neglect  involving  no  ac- 
tive misfeasance.  ' 

There  Ib  no  such  distinction  recognized  in  the  law  elsewhere.  In 
CUy  of  Providence  v.  Olapp,  17  How.  161,  the  United  States  su- 
preme court,  through  Judge  Nelsok,  held  that  cities  and  towns  were 
alike  in, their  responsibility  and  in  their  immunity.  In  Oounip 
Commissioners  of  Anne  Arundel  v.  Dueketty  20  Md.  468,  a  counly 
was  hold  responsible  to  the  fullest  extent  In  New  Jemej,  in  Free- 
holders of  Sussex  V.  Stradery  3  Harr.  (18  N.  J.)  108 ;  Ooohy  v.  Free- 
holders  of  Essex^  27  id.  415 ;  Livermore  v.  Freeholders  of  Camden^ 
29  id.  245,  and  2  Vroom.  (31  id.)  507 ;  and  Pray  v.  Mayor  of  Jersey 
Cityy  32  id.  3d4,  the  cases  were  all  rested  on  the  same  principles,  and 
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cities  were  exonerated  becanBe  towns  and  counties  were.  The  sug- 
gestion of  Judge  Selbek  has  been  caught  at  by  some  courts  sinoe 
the  decision,  and  has  been  carried  to  its  legitimate  results,  as  in 
Jojies  y.  New  Baven,  84  Conn.  1,  where  the  damage  was  caused  bj 
a  falling  limb  of  a  tree.  But,  so  far  as  we  have  seen,  eyen  the  cases 
which  are  decided  on  this  ground  do  not  hold  that  towns  do  not 
receiye  their  powers  upon  a  consideration  as  well  as  cities.  That 
question  still  remains  to  be  handled  in  those  courts. 

It  is  utterly  impossible  to  draw  any  rational  distinction  on  any 
such  groimd.  It  is  competent  for  the  legislature  to  giye  towns  and 
counties  powers  as  large  as  those  granted  to  cities.  Each  reoeiyes 
what  is  supposed  to  be  necessary  or  conyenient,  and  each  receiyes 
this  because  the  good  goyemment  of  the  people  is  supposed  to  re- 
quire it.  It  would  be  contrary  to  eyery  principle  of  faimess  to  giye 
special  priyileges  to  any  part  of  the  people  and  deny  them  to  others ; 
and  such  is  not  the  purpose  of  dty  charters.  In  England  the  bur- 
gesses of  boroughs  had  yery  important  and  yaluable  priyileges  of  an 
exdusiye  nature,  and  not  conmion  to  all  the  people  of  the  realm. 
The  charters  were  grants  of  priyilege  and  not  mere  goyemment 
agencies.  Their  firee  customs  and  liberties  were  put  by  the  great 
charter  under  the  same  immuniiy  with  priyate  freeholds.  But  in 
this  State,  and  in  this  country  generally,  they  are  not  placed  beyond 
legislatiye  control  The  Dartmouth  college  case,  which  first  estab- 
lished charters  as  contracts,  distinguished  between  public  and  pri- 
yate corporations,  and  there  is  no  respectable  authority  to  be  found 
anywhere,  which  holds  that  either  offices  or  municipal  charters  gen 
erally  inyolye  any  rights  of  property  whateyer.  They  are  all  ere 
ated  for  public  uaes  and  subject  to  public  control. 

We  think  that  it  will  require  legislatiye  action  to  create  any  lia- 
bility to  priyate  suit  for  non-repair  of  public  ways.  Whether  such 
responsibility  should  be  created,  and  to  what  extent  and  under  what 
circumstances  it  should  be  enforced,  are  legislatiye  questions  of  im- 
portance and  some  nicety.    They  cannot  be  solyed  by  courts. 

Judgment  should  be  reversed  with  casts. 

Ohbistiakct  and  Obayes,  JJ.,  concurred. 
OooLBT,  J.,  dissenting. 

It  is  unquestionably,  I  think,  a  rule  of  sound  public  policy,  that  ii 
municipal  corporation  which  is  yested  with  full  control  of  the  pub« 
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lie  streets  within  its  limits^  and  chargeable  with  the  duty  of  keeping 
them  in  rejMdr,  and  which  also  possesses  by  law  the  means  of  repair,, 
shonld  be  held  liable  to  any  indiyidoal  who  has  suffered  injury  by  a 
failure  to  perform  this  duty.  If  we  sat  here  as  legislators  to  deter- 
mine what  the  law  ought  to  be,  I  think  we  should  have  no  diffi- 
culty in  coming  to  this  conclusion. 

But  we  sit  here  in  a  judicial  capacity,  and  the  question  presented 
is  what  is  the  law,  and  not  what  ought  the  law  to  be.  This  ques- 
tion is  to  be  determined  upon  common-law  principles,  and  the  most 
satis&ctory  evidence  of  what  those  principles  are  is  to  be  found  in 
the  decisions  of  the  courts. 

The  decisions  which  are  in  point  are  numerous ;  they  have  been 
made  in  many  different  jurisdictions,  and  by  many  able  jurists, — 
and  there  has  been  a  general  concurrence  in  declaring  the  law  to  be 
in  fact  what  we  have  already  said  in  point  of  sound  policy  it  ought 
to  be.  We  are  asked,  neyertheless,  to  disregard  these  decisions,  and 
to  establish  for  this  State  a  rule'  of  law  different  from  that  which 
prevails  elsewhere,  and  different  from  that  which,  I  think,  has  been 
understood  and  accepted  as  sound  law  in  this  State  prior  to  the 
present  litigation. 

The  reason  pressed  upon  us  for  such  a  decision  is,  not  that  the 
decisions  referred  to  are  vicious  in  their  results,  but  that  the  reasons 
assigned  for  them  are  insufficient,  so  that,  logically,  the  courts  ought 
to  have  come  to  a  different  conclusion. 

I  doubt  if  it  is  a  sufficient  reason  for  overturning  an  established 
doctrine  in  the  law,  when  its  results  are  not  mischievous,  that  strict 
logical  reasoning  should  have  led  the  courts  to  a  different  conclu- 
sion in  the  beginning ;  if  it  is,  we  may  be  called  upon  to  examine  the 
foundation  of  many  rules  of  the  common  law  which  have  always 
passed  unquestioned. 

I  concur  folly  in  the  doctrine  that  a  municipal  corporation  or 
body  is  not  liable  to  any  individual  damnified  by  the  exercise,  or  the 
JEiilure  to  exercise,  a  legislative  authority ;  and  I  also  agree  that  the 
political  divisions  of  the  State,  which  have  duties  imposed  upon 
them  by  general  law  without  their  assent,  are  not  liable  to  respond 
tc  individuals  in  damages  for  their  neglect,  unless  expressly  made 
so  by  statute.  Upon  these  two  points  the  authorities  are  generally 
agreed,  and  the  result  is  well  stated  in  the  opinion  of  the  chief 
justice. 

The qmestioii foriu to dedde Ib, whether  a  diflbrent  role appliei 
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where  a  munioipal  corporation  exists  under  a  special  charter  which 
confers  peculiar  powers  and  priyileges,  and  imposes  special  duties^ 
from  that  which  prevails  in  the  case  of  towns  and  counties.  The 
authorities  have  found  reason  for  a  distinction,  and  I  am  not  yet 
prepared  to  say  that  their  reason  is  baseless 

The  leading  case  on  the  subject  is  HetU^y  y.  The  Mayor  and  Bur- 
f esses  of  Lyme  Regis,  which  went  from  the  common  pleas  throuj^ 
the  king's  bench  to  the  house  of  lords,  and  is  reported  in  5  Bing. 
91;  2  BanL  and  Ad.  77,  and  1  Bing.  (N.  G. )  222.  In  that  case  it 
appeared  that  the  king,  by  letters  patent,  had  granted  to  the  mayor 
and  burgesses  of  Lyme  Regis  the  borough  or  town  of  that  name, 
and  also  the  pier,  quay,  or  cob,  with  all  liberties,  profits,  etc., 
belonging  to  the  same,  and  remitted  a  part  of  their  ancient  rent, 
Sizpressing  his  will  therein,  that  the  said  mayor  and  burgesses,  and 
their  successors,  all  and  singular,  the  buildings,  banks,  sea-shores, 
etc.,  within  the  said  borough,  or  thereunto  belonging,  or  situate  be- 
tween the  same  and  the  sea,  and  also  the  said  pier,  etc,  at  their 
own  costs  and  charges,  should  repair,  maintain  and  support  All 
the  courts  held  that  the  defendants,  having  accepted  the  charter 
became  legally  bound  to  repair  the  buildings,  banks,  eta,  and  that 
as  this  obligation  was  one  which  concerned  the  public,  an  action  rn 
the  case  would  lie  against  them,  for  a  direct  and  particular  damage 
sustained  by  an  indiyidual  in  consequence  of  a  neglect  to  perform 
it.  The  reasoning  was,  that  the  things  granted  by  the  charter  were 
the  consideration  for  the  repairs  to  be  made ;  and  that  the  corpora- 
tion, by  accepting  the  letters  patent,  bound  themselves  to  do  these 
repairs.  This  decision  is  the  unquestioned  law  of  England  to  the 
present  time,  and  is  referred  to  with  approbation  in  the  American 
oases. 

I  do  not  understand  this  decision,  or  the  previous  and  analogous 
one  of  Mayor  of  Lynn  v.  Turnery  Gowp.  86,  to  be  questioned  in  the 
present  case ;  but  it  is  contended  that  neither  is  applicable,  because 
the  grant  was  one  for  the  benefit  of  the  corporators,  which  they 
might  accept  or  refuse  at  their  option,  but  which,  if  accepted,  must 
be  taken  cum  oners,  and  the  acceptance  was  in  the  nature  of  a 
covenant  to  perform  the  duty  imposed.  Moreover,  that  duty,  it  is 
said,  was  individual,  not  governmental ;  and  the  responsibiliiy  for 
&ilure  to  perform  it  would  not  depend  on  negligence,  notice,  or  any 
other  contingency  not  expressed  in  the  covenant ;  and  in  any  point 
of  view  it  is  argued  that  these  decisions  have  no  more  bearing  upon 
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the  question  of  publio  dnties  and  public  responsibilitieB,  than  if  the 
grants  to  the  corporations  in  these  cases  had  been  made  to  indiyidnal 
residents. 

This  is  not  the  first  time  that  this  yiew  of  the  cases  referred  to 
has  been  presented  to  the  courts.  It  was  yery  flillj  examined  by 
Mr.  Justice  Skldbi^  in  Weet  t.  BrocJkport,  16  N.  Y.  161«  note,  and 
in  his  opinion  there  was  nothing  in  it  which  should  exempt  munic- 
ipal corporations  from  the  principle  declared,  even  when  the  neglect 
of  duty  relates  to  a  goyemmental  power.  "  It  is  well  known/'  he 
yery  truly  says,  '^that  charters  are  neyer  imposed  upon  municipal 
bodies  except  at  their  urgent  request  While  they  may  be  goyem- 
mental measures  in  theory,  they  are,  in  fact,  regarded  as  priyileges 
of  great  yalue,  and  the  franchises  they  confer  are  usually  sought  for 
with  much  earnestness  before  they  are  granted.  The  surrender  by 
the  goyemment  to  the  municipalily  of  a  portion  of  the  soyereign 
power,  if  accepted  by  the  latter,  may  with  propriety  be  considered 
as  afifording  ample  consideration  for  an  implied  undertaldng  on  the 
part  of  the  corporation,  to  perform  with  fideliiy  the  duties  which 
the  charter  imposes."  Id.  171. 

Now  it  does  not  appear  to  me  to  be  a  sufficient  answer  to  this 
position,  that  the  State  might,  if  it  saw  fit,  impose  a  municipal 
charter  upon  the  people  without  their  consent  and  eyen  against 
their  remonstrance.  That  is  not  the  ordinary  course  of  eyents,  and 
the  question  for  us  to  consider  is,  what  is  the  legal  significance 
of  things  as  they  actually  occur  ?  We  find,  as  matter  of  fSEU3t,  that 
people  apply  for  a  charter  conferring  such  priyileges  as  they  deem 
important,  in  yiew  of  their  actual  circumstances,  and  that  many  of 
these  priyileges  are  quite  superior  to,  and  more  yaluable  than,  those 
possessed  by  the  people  generally.  When  the  legislature  grants 
these  priyileges  it  imposes  concurrent  duties.  What  is  the  fair  con- 
struction of  these  acts  of  the  people  and  the  legislature  respec- 
tiyely, —  the  people  in  soliciting  the  priyileges,  and  the  legislature 
in  attaching  the  duties  to  the  grant  which  it  makes  P  This  is  the 
question  which  we  are  to  consider. 

The  New  York  courts  haye  inyariably  held  that  when  the  people 
of  the  municipality  accepted  the  charter  which  they  had  thus  solic- 
ited, a  contract  was  implied  on  their  part  to  perform  the  corporate 
duties.  They  haye  always  denied  that  in  this  respect  there  was  anj 
difierence  between  a  municipal  corporation  and  a  priyate  corpoi  lo- 
tion or  priyate  indiyidnal;  who  had  receiyed  fiY)m  the  soyereignty  a 
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valuable  grant,  charged  with  coiiditio]i&  Hutson  y.  New  Tork^  9 
N.  Y.  163;  We&i  y.  Brockport,  16  id.  161,  n;  Conrad  t.  Ithaca, 
id.  158 ;  Siorra  y.  Uticay  1?  id.  104;  JdiUs  y.  Brooklyn,  82  id«  489 ; 
Lee  y.  Sandy  Eitt,  40  id.  442.  The  same  deoision  has  finequently 
been  made  in  other  States.  Meares  y.  Wilmington^  9  Ired.  73 ; 
Pittsburg  y.  Orier,  23  Penn.  St.  63 ;  Erie  y.  Schtoingle,  id.  388 ; 
JBo««  y.  Madison,  1  Ind.  281 ;  StaekAouee  y.  LaFayette,  26  id.  17 ; 
^moo^  y.  Wetumpka,  24  Ala.  112 ;  Browning  y.  SpringfiM,  17  BL 
143,  in  which  the  question  is  yery  fully  and  carefolly  considered  by 
Mr.  Chief  Justice  Soatbs.  Commiseionere  y.  Duckett,  20  Md.  468 ; 
Sawyer  y.  Corse,  17  Oratt  241 ;  Richmond  y.  Zon^,  id.  375 ;  Bigeiow 
y.  Randolph,  14  Gray,  541,  which,  though  not  an  express  authority, 
recognizes  the  doctrine.  Jones  y.  New  Haven,  32  Conn.  1 ;  Cook  y. 
Milwaukee,  recently  decided  by  the  supreme  court  of  Wisconsin, 
and  to  be  found  in  24  Wis.  270. 

The  same  question  has  also  been  frequently  and  fully  examined 
by  the  supreme  court  of  the  United  States,  and  no  doctrine  is  more 
firmly  settled  in  that  court  than  that  municipal  corporations  are 
liable  for  negligence  in  cases  like  the  present.  It  will  be  sufficient, 
perhaps,  to  refer  to  the  case  of  Weightman  y.  Washington,  1  Black, 
39,  in  which  the  English  and  American  cases  were  examined,  but 
the  same  question  has  frequently  been  brought  to  the  attention  of 
the  court  since,  and  uniformly  with  the  same  result 

And  it  is  remarkable  that  in  all  the  cases  which  haye  upheld  this 
doctrine  there  has  scarcely  been  a  whisper  of  judicial  dissent  It 
would  be  difficult  to  mention  another  so  importont  question,  which 
has  been  so  often,  so  careftiUy,  and  so  dispassionately  examined,  and 
with  such  uniform  result  In  no  State  is  the  doctrine  of  Henley  y. 
Mayor,  etc,  of  Lyme  Regis,  as  applied  in  Weet  y.  Brockport,  denied 
except  in  New  Jersey,  and  in  that  State  the  authorities  I  haye 
referred  to  seem  to  haye  been  passed  oyer  in  silence  and  perhaps 
were  not  obseryed. 

We  are  asked,  therefore,  to  oyerrule  a  rule  of  law  which  is  safe, 
useful  and  politic  in  its  operation,  and  which  has  been  generally 
accepted  throughout  the  Union,  not  through  inadyertenoe  or  by  sur* 
prise,  but  after  careful,  patient  and  repeated  examination  upon  prin- 
ciple, by  many  able  jurists,  who  haye  successiyely  giyen  due  con- 
sideration to  the  fallacies  supposed  to  underlie  it  For  my  own  part 
I  must  say  that  the  fallacies  are  not  clearly  apparent  to  my  mind, 
and  I  therefore  prefer  to  stand  with  the  authorities.    And  I  deem 
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it  proper  to  add  also,  that,  inasmuch  as  the  role  of  responsibility  in 
question  seems  to  me  a  just  and  proper  one,  I  should  be  inolined,  if 
my  judgment  of  its  logical  soundness  were  otherwise,  to  defer  to  the 
preYious  decisions^  and  leaye  the  legislature  to  alter  the  rule  if  tiiej 
should  see  fit 


SAMXcirs,  appellant,  y.  Hallowat; 

(ItllldlulM.) 
JiwrfiiMW     fitwiiiiii  lcno$  --  nmfdiiijKwf  AmItimmiiIL 

A  pramlMMny  note,  not  stamped  m  zeqnired  bj  the  United  Btalse 

lawg,  is  admlsrihle  m  erldenoe  In  a  State  oonri. 

AcnoK  in  assumpsit  The  £sots  are  suffloiently  stated  in  fbs 
opinion. 

Geo.  L.  Baehmam  and  O.  A.  Staejf,  tot  phdntiif  in  error  (q^* 
lant). 

Eldndg$  A  WqOo&Tj  for  delfandant  in  error. 

OooLBT,  J.  Halloway  sued  Sammons  upon  a  pmniMoiy  notai 
Sammons  defended  on  the  ground  that  it  was  not  sufficiently 
stamped  under  the  United  States  reyenue  laws^  and  consequently 
was  neither  admissible  in  eyidence,  nor  could  a  recoyoiy  be  had 
upon  it  if  admitted.  •  The  cirouit  judge  ruled  otherwise.  We  think 
this  ruling  correct 

We  decided  in  the  case  of  CUmmk*  y.  (hwrad^  19  Mich.  170^  that 
the  proyision  of  the  act  of  congress  which  precluded  unstamped 
instruments  being  receiyed  in  eyidence  had  no  application  to  tha 
State  courts.  We  did  not  undertake  to  say  what  should  be  the 
effect  of  such  instruments  when  receiyed  in  eyidence,  because  the 
case  then  before  us  did  not  call  for  such  a  decision.  But  it  legiti- 
mately  follows  that  if  they  are  receiyable  in  eyidence,  it  is  because 
when  receiyed  they  haye  a  bearing  upon  the  issue,  which  yould  not 
be  the  case  if  they  were  utterly  yoid. 
Vol.  IV.—  59 
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We  have  no  doubt  of  the  right  of  congress  to  lay  stamp  daties, 
and  to  impose  penalties  which  may  be  collected  by  proper  jndiciid 
proceedings,  for  any  violation  of  their  regulations  on  that  ifcbject. 
But  to  make  yoid  a  contract  made  in  one  of  the  States  oetweea 
citizens  thereof,  and  which  is  permitted  by  the  local  law,  is  not  a 
proper  penalty,  and  is  not  (Khnissible  under  our  political  system. 
There  is  no  hint  of  such  a  power  in  our  federal  constitution,  and 
it  is  inconsistent  with  the  unquestioned  right  of  the  States  to 
regulate  in  their  own  way  the  matters  of  local  trade  and  oommero& 
What  congress  might  do  regarding  contracts  which  fall  within  the 
domain  of  foreign  or  interstate  commerce,  we  do  not  undertake  to 
say;  but  the  formalities  of  contracts  like  the  one  in  question  are 
matters  exclusively  of  State  regulation,  and,  if  the  federal  govern- 
ment imposes  taxes  upon  these  instruments,  it  must  compel  their 
payment  in  some  other  mode  than  by  imposing  it  as  a  condition 
precedent  to  the  exercise  of  a  right  which  the  State,  under  the  dis- 
tribution of  power  by  the  federal  constitution,  permits  to  its  oitiieiiai 

Judgmmt  tfffbmmL 

The  other  justices  concurred. 


Thb  MioHieur  Sourmnur  ft  Nobthibv  Imdiaxa  Raiumad 

Oo^  appellant,  y.  MoDovoueH. 


Ballvoad  companies,  in  the  abaence  of  statutory  requirement  or  of  spedai 
contract,  are  not  liable  as  common  carrion  in  the  transportation  of  anJmala 

AcfTioK  by  McDonough  and  Andrews  against  the  Michigan 
Southern  and  Northern  Indiana  Bailroad  Company,  to  recovbr 
damages  sustained  by  an  alleged  mis-performance  of  a  contract  to 
transport  live  stock.  The  facts  and  pleadings  are  sufficiently  set 
forth  in  the  opinion.  The  principal  question  in  the  case  was  as  to 
the  common-law  liability  of  defendants  in  the  transportation  of 


JULY  TBBM,  1870.  467 


The  Miohigui  Soathem  &  Norihem  Indluia  BftUxoad  Ck».  y.  MoDonough. 

animals.    The  judgment  below  was  for  plaintiffs.    Defendants  ap» 
pealed. 

Warner  Wing^  for  appellants,  urged  that  the  companies  were  not 
liable  as  common  carriers,  as  to  liye  stock,  and  cited  McManuB  t. 
Yorkshire,  etc,  Co^  4H.  &  N.  327, 1859;  Car  y.  Lancashire^  etc.,  Go., 
7  Exch.  707,  1852 ;  McManus  y.  Lancashire  Cb.,  2  a  &  N.  698, 
1858 ;  Johnson  y.  Midland  Co.,  4  Exch.  367,  Welsby,  Hnrlston  ft 
Gordon,  1849 ;  Palmer  y.  Grand  Trunk  R.  A,  4  Mees.  &  Wels.  748, 
1839;  2  Bedf.  on  Bailways,  116, 117, 118.  As  toyariance  between 
the  proof  and  pleadings,  cited  Shaw  y.  York,  etc^  Co.,  13  Q.  B.  347 ; 
McManus  y.  Lancashire,  etc.,  Co.,  2  H.  &  N.  693 ;  Walker  y.  York  S 
M.  R.  jr.,  2  B.  &  B.  750;  Pidnier  y.  Grand  Trunk  R.  R.,  4  Mees.  ft 
Wels.  748 ;  See  1  AnL  Bailw.  Oases,  181, 182 ;  116  E.  0.  L.  1011, 1012 ; 
Pecky.  Staffordshire  Co.,  House  of  Lords,  1863 ;  8  Mees.  ft  Wels.  414 ; 
2  C.  B.  N.  S.  (7  Scott);  White  y.  O.  W.  Co.  1867,  2  B.  ft  0.; 
Latham  y.  Rutbtf,  10  Com.  B.  453;  Austin  y.  Manchester^  etc, 
Oo^  1850, 13  Ad.  ft  El.  345,  Q.  B. ;  Shaw  y.  North  W.  Co.,  1849,  14 
Com.  B.  637 ;  Eughes  y.  O.  W.  R,  1854,  16  Addl.  ft  E.,  Q.  B.  600 ; 
Austin  et  al  y.  Manchester,  etc,  Co.,  1864,  2  Ohio  St.  131 ;  27  Vt 
247 ;  2  Doug. ;  Fitch  d  Gilbert  y.  Newberry,  13  AdoL  ft  R  348. 

C.  A.  Stacey,  for  defendants  m  error,  contended  that  the  com* 
panics  were  common  carriers  as  to  liye  stock  as  well  as  all  other 
property,  and  cited  Mich.  Cent.  R.  R.  Cct.  Ward,  2  Mich.  638; 
Moore  y.  Mich.  Cent.  R.  R.  Co.,  3  id.  23;  American  Transporta^ 
tion  y.  Moore,  5  id.  368 ;  Mich.  Cent.  R.  R.  Co.  y.  Hale,  6  id. 
253;  4  Keyes,  117;  Mich.  IS.  d  N.  Ind.  R  R  Co.  y.  Schurtt,  7 
Mich.  515;  Detroit  d  Milwaukee  R.  R  Co.  y.  Adams,  15  id.  458; 
McMillan  y.  M.  S.  £  N.  L  R.  R.  Co.,  16  id.  79 ;  Cole  y.  Goodwin, 
19  Wend.  251 ;  Judson  y.  Western  R  R.  Cc,  6  Allen,  486 ;  Davidson 
V.  Graham  et  al,  2  Ohio  St  141 ;  Dorr  y.  N.  J.  S.  N.  Co.,  1  Kern. 
485;  24  N.  H.  71;  F.  dM.Bank  y.  Ch.  T.  Co^  23  Vt  186;  BoUister 
y.  Nowlen,  19  Wend.  234;  C.  d  A.  R.  d  T.  Ch.  y.  Belknap,  21  Wend. 
354;  Gould  etaLr.  Sill  et  al,  2  Hill,  623;  Wetts  y.  St.  Nav.  Cc,  2 
Oomst  204;  4  Eeyes,  117. 

Ohbistiakot,  J.    This  was  an  action  of  assumpsit,  brought  by 
the  defendants  in  error,  against  the  railroad  company. 
The  first  count  of  the  plaintiffs'  declaration  allegi^s  a  contract  by 
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which  the  company  xindertook  and  promised  the  plaintifils  to  take 
care  of,  and  safely  and  secnrely,  and  without  unnecessary  or  un- 
reasonable delay,  to  carry  and  conyey  certain  cattle  and  certain  hogs 
^m  Ooldwater,  in  this  State,  to  Detroit,  and  there  safely,  securely, 
expeditiously,  and  without  unnecessary  and  unreasonable  delay,  to 
deliver  the  same  to  the  plaintiffs ;  and  alleged  as  a  breach,  substan* 
tially,  that  defendants  did  not  take  care  of,  nor  safely,  etc.,  deliver 
the  property  as  aforesaid ;  but  were  guilty  of  such  unnecessary  and 
unreasonable  delay,  that  the  property  was  kept  in  the  railroad  cars 
for  a  long  space  of  time  on  the  route,  and  kept  confined  in  the  cars 
after  their  arrival  at  Detroit  for  twenty-four  hours,  whereby  said 
cattle  and  hogs  were  greatly  injured  and  depreciated  in  value,  etc, 
by  loss  of  flesh,  and  reduced  and  shrunk  in  weight,  and  one  of  said 
cattle  and  a  large  number  of  the  hogs  died  and  were  lost,  and  others 
of  the  hogs  became  sick  and  lame,  and  were  rendered  of  little  value. 

The  second  count  was  the  same  in  form,  upon  a  contract  for  the 
carrying  of  certain  cattle  and  hogs  from  Hillsdale  \o  Detroit,  and 
the  third  count  the  same  in  form  upon  a  contract  for  carrying  cer- 
tain cattle  and  hogs  from  Osseo  to  Detroit  —  thus,  in  aU  the  counts 
daiming  to  recover  upon  the  strict  common-law  liability  of  com- 
mon carriers.  The  first  and  main  question  in  the  case  is,  whether 
there  was  any  evidence  tending  to  prove  the  contract  set  up  in  the 
declaration.  And  whether  the  contract  be  special,  and  expressly 
agreed  upon  by  the  parties,  or  whether  it  be  one  which  the  law  im- 
plies from  the  facts  and  droumstances,  it  must,  in  the  one  case  as 
well  as  in  the  other,  be  proved  upon  the  trial,  to  entitle  the  plaintiff 
to  recover ;  the  only  difference  in  this  respect  being  in  the  mode  of 
proof;  in  tiie  first  case,  the  proof  showiAg  what  was  actually  agreed 
upon ;  in  the  second,  the  fitcts  and  dronmstanoes  which  create  the 
duty  from  which  the  defendants'  promise  is  implied  by  the  law. 
And  if  the  facts  and  circumstances  shown  in  the  latter  case  fail  to 
show  the  particular  duiy  alleged  as  the  promise  of  the  defendant,  or 
show  a  different  duty,  and  therefore  a  different  promise,  such  faQure 
or  such  variance  will  be  just  as  fatal  to  the  plaintiff  on  the  trial  as 
a  failure  to  prove  an  express  contract,  or  the  proof  of  a  different 
contract  from  that  allegecL 

As  the  plaintifb  did  not  seek  to  prove  an  express  contract  u  sup- 
port of  their  declaration,  it  devolved  upon  them  to  prove  the  delivery 
of  the  property  to  the  company  and  their  acceptance  of  it,  under 
eiroumstances  from  which  the  law  implies  the  contract  declared 
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upon ;  and  this  .oould  only  be  done  by  showing  that  the  company 
received  the  property  as  oommon  carriers^  that  is  to  say,  under  cir- 
cumstances which  made  it  their  duty  to  take  care  of  the  property 
in  its  transportation  and  deliyery,  and  to  protect  it  firom  all  injury 
and  loss  not  occasioned  by  the  act  of  Ood  or  of  the  public  enemy  — 
or  at  leasty  from  all  loss  or  injury  which,  in  this  mode  of  transport- 
ing this  kind  of  property,  might  be  ayoided  by  human  agency.  It 
is  unnecessary  to  discuss  the  question  of  proof  upon  any  other 
feature  of  the  contract  alleged,  since,  if  proved  in  all  other  respects, 
but  not  in  this,  the  contract  alleged,  being  an  entire  thing,  is  not 
piOTed. 

For  the  purposeof  this  case  it  may  be  assumed  that  this  company, 
by  their  charter  and  act  of  consolidation,  are  required  to  take  upon 
themselyes  the  business  of  common  carriers,  and  to  transport,  as 
such,  all  such  property  tendered  to  them  for  that  purpose  as  was 
usually  transported  by  railroads,  as  common  carriers,  at  the  date  of 
the  charter  of  the  Michigan  Southern  Railroad  Company  in  1846, 
and  any  other  kind  of  property  which,  in  the  progress  of  inyention 
and  business,  might  be  tendered  for  such  carriage,  which  should  not, 
from  its  nature,  impose  risks  of  a  different  character,  or  require  an 
essentially  different  mode  of  managing  their  road,  or  the  incurring 
of  extra  expenses  on  account  of  the  different  character  of  such  new 
if  fufo  of  property. 

But  the  transportation  of  cattle  and  liye  stock  by  common  carri- 
ers by  land  was  unknown  to  the  common  law,  when  the  duties  and 
responsibilities  of  common  carriers  were  fixed,  making  them  insurers 
against  all  losses  and  injuries  not  arising  from  the  act  of  Ood  or  of 
the  public  enemies.  These  responsibilities  and  duties  were  fixed 
with  reference  to  kinds  of  property  inyolving,  in  their  transporta- 
tion,  much  fewer  risks  and  of  quite  a  different  kind,  from  those 
which  are  incident  to  the  transportation  of  live  stock  by  railroad. 
Animals  have  wants  of  their  own  to  be  supplied;  and  this  is  a  mode 
of  conyeyance  at  which,  from  their  nature  and  habits,  most  animals 
instinotiyely  reyolt;  and  cattle  especially,  crowded  in  a  dense  mass, 
frightened  by  the  noise  of  the  engine,  the  rattling,  jolting,  and  fre- 
quent concussions  of  the  cars,  in  their  frenzy  injure  each  other  by 
trampling,  plunging,  goring  or  throwing  down;  and  frequently,  on 
long  routes,  their  strength  exhausted  by  hunger  and  thirst,  fatigue 
and  fHght,  the  weak  easily  fall  and  are  trampled  upon,  and  Unless 
helped  up,  must  soon  die.    Hogs  also  swelter  and  peridL    See  per 
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Pakkb,  B.,in  Oarr  t.  Lancashire  d  York  Railway  Co.,  7  Ezoh.  71i^ 
713 ;  Dbnio,  J^  in  Clarke  t.  Rochester  d  8.  Railway  Oo^  14  N.  Y, 
573.  It  is  a  mode  of  tmnsportatioii  which,  bnt  for  its  necessity, 
would  be  gross  cmelty  and  indictable  as  such.  The  risk  may  be 
greatly  lessened  by  care  and  Tigilance,  by  feeding  and  watering  aft 
proper  intervals,  by  getting  up  those  that  are  down,  and  otherwise. 
But  this  imposes  a  degree  of  care  and  an  amount  of  labor  so  differ- 
ent fh)m  what  is  required  in  reference  to  other  kinds  of  property, 
that  I  do  not  think  this  kind  of  property  falls  within  the  reasons 
upon  which  the  common-law  liability  of  common  carriers  was  fixed* 
In  McManus  y.  Lancashire  Railway  Co.,  2  Hurl,  ft  Norm.  702, 
the  court  say :  "  We  are  able  to  decide  this  case  without  referring  to 
the  second  point  made  by  the  defendants,  yiz. :  the  alleged  distinc- 
tion between  the  liability  of  carriers  as  to  the  conyeyance  of  horses 
and  liye  stock,  and  ordinary  goods ;  but  should  the  question  ever 
arise,  we  think  the  observation  which  fell  from  Baron  Pabke,  in 
Carr  v.  Lancashire  <&  York  Railway  Co.,  is  entitled  to  much  con- 
sideration." In  the  same  case  on  appeal  in  the  exchequer  cham- 
ber, 4  Hurl,  ft  Norm.  346,  Earle,  J.,  speaking  of  the  condition 
of  the  contract  in  that  case,  says :  ^^  This  condition  is  imposed  in 
respect  of  horses.  And  I  find  neither  authority  nor  principle  for 
holding  that  defendants  were  bound  to  receive  living  animals  as 
common  carriers." 

In  Palmer  v.  Grand  Junction  Railway  Co.,  4  Mee&  ft  Wels.  758, 
Parkb,  Baron,  interrupting  counsel,  asks :  '*  Does  the  rule  as  to  neg- 
ligence apply  to  live  animals,  as  horses  ?  Of  course,  if  they  are  stolen 
it  would ;  but  is  it  so  when  they  are  delivered,  although  hurt  or  dam- 
aged ?  If  misdelivered  the  carrier  would  be  liable ;  but  they  would 
not  be  liable  for  a  mere  accident  to  an  animal,  supposing  the  carriage 
to  be  safe  and  good  and  properly  conducted." 

This  case  was  decided  in  1839,  when  the  question  was  compara- 
tively a  new  one.  Ancl  it  is  quite  manifest  that  Baron  Pabkb,  in 
the  above  remarks,  had  reference  to  the  question  as  one  of  common 
law  merely ;  and  when  he  comes  to  decide  the  case  (on  pp.  767, 
768),  holding  that  if  the  company  choose  to  carry  (horses),  and  do 
not  take  care  to  accept  them  with  a  limited  responsibility,  then,  by 
accepting  them,  they  must  be  held  to  have  accepted  as  common  car- 
riers, it  is  equally  manifest  that  the  decision  is  rested  wholly  upon 
the  statute  which  he  cites,  expressly  enumerating  ** cattle*'  with 
*  other  goods,  wares,  and  merchandise  articles,  matters  and  things,'^ 
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which  the  company  were  authorized  to  carry,  placing  all  apparently 
apon  the  same  ground.  The  conclusion  from  the  statute  would  seem 
to  haye  been  quite  as  broad,  at  least,  as  the  premises  would  warrant. 
But  it  had  the  statute,  such  as  it  was,  to  rest  upon.  It  may,  how- 
eyer,  well  be  doubted,  whether  the  decision  would  haye  been  the 
same  if  the  question  had  arisen  for  the  first  time  after  the  decision 
in  Oxlade  y.  NoHh-East  IL  Co.,  15  0.  B.  N.  &  G80,  to  be  hereafter 
noticed,  and  that  of  Pardington  y.  South  Wales  Co.,  38  Eng.  L.  ft 
Eq.  432,  decided  in  Noyember,  1856.  In  the  latter  case  the  ques* 
tion  arose  upon  the  reasonableness  of  a  notice  giyen  by  the  company 
to  a  shipper  of  cattle  under  17  &  18  Vict,  ch.  31,  §  7  (Bailway 
Traffic  Act  of  1854),  which  expressly  held  the  company  liable  for  the 
loss  oi^  or  injury  done  to,  ^^any  horses,  cattle,  or  other  animals,"  or 
to  any  goods,  etc.,  unless  the  conditions  fixed  by  the  notices,  etc., 
should  be  held  by  the  court  to  be  just  and  reasonable.  Mabtin, 
Baron  (interrupting  counsel),  says :  **  The  common-law  liability  of 
conmion  carriers  does  not  apply  to  cattle  at  si].  In  former  days 
they  were  not  carried.  They  might,  therefore,  but  for  the  statutes, 
make  what  conditions  they  pleased."  Pollock,  C.  Baron,  also  says : 
"Why  should  they  not  say,  if  you  insist  upon  our  carrying  your 
cattle,  we  will  carry  them ;  but  it  must  be  upon  the  terms  that  we 
shall  not  be  responsible  for  any  injury  which  may  happen  to  them  ? 
They  hold  themselyes  out  as  carriers  of  horses  and  cattle,  sub  modoJ* 
The  droyers  went  with  the  cattle,  as  in  the  present  case;  and 
Mabtut,  Baron,  in  giying  his  judgment,  says :  "  I  doubt  the  liabiliiy 
of  the  company  at  all,eyen  if  there  had  been  no  stipulation  on  their 
part;  for  the  fault,  if  any,  was  the  fault  of  those  who  went  by  the 
train  with  the  cattle."    AH  the  judges  held  the  notice  reasonable. 

It  will  be  noticed  that  in  England,  by  the  statute  cited,  railroad 
companies  are  common  carriers  of  cattle,  horses,  etc.,  and  bound  to 
carry  as  such,  if  insisted  upon  by  the  shipper,  except  as  they  may 
limit  their  liability  by  notices  or  contracts  which  the  court  hold 
reasonable.  And  that  the  statute  cited  in  Palmer  y.  Grand  Junction 
Co.y  4  Mees.  ft  Wels.  758,  was  there  held  to  haye  the  effect  to  make 
them  conmion  carriers  of  such  property,  if  they  accepted  it  without 
oondition&  (In  that  case,  howeyer,  there  was  no  eyidence  of  their 
haying  held  themselyes  out  as  doing  such  business  ordy  on  special 
terniB.)  But  this  case  has  been  frequently  cited  in  this  country,  as 
if  it  had  been  made  upon  common-law  reasons  only,  and  applied  co 
eases  where  there  were  no  such  statute  as  that  upon  which  it  wa» 
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dearly  rested  by  the  oonrt  Thus  (without  enumerating  other 
instances)  in  Kimball  t.  Rutland  Co^  26  Vt  247,  the  conrt,  after 
yery  oorreotly  holding  that  the  company  by  publicly  offering  to  take 
cattle  at  one  price  with  the  common-law  liability,  and  at  another  and 
less  rate  when  the  owner  assumed  the  risk,  thereby  held  themselTes 
out  and  became  common  carriers  of  cattle,  proceed  to  dte  this  case  of 
PdhMT  T.  Orand  Junction  Co.  as  proving  the  proposition  that ''  the 
botthat  the  comiiany  have  undertaken  such  transportation  for  hirey 
and  for  such  persons  as  choose  to  employ  them,  establishes  their  rela- 
tion as  common  carriers."  The  remark  was  correct  enough,  if 
i^Ued  to  the  tacts  of  the  case  before  them ;  but  the  language  is 
much  broader  than  is  warranted  by  the  case  dted. 

Upon  sound  prindple  and  ui>on  the  English  authorities  above 
dted,  I  think  it  dear  the  transportation  of  cattle  by  railroad  does 
not  come  within  the  reasons  of  the  law  applicable  to  common  car- 
riers, so  far  as  relates  to  the  care  of  the  property  and  responsibility 
for  its  loss  or  injury. 

Unless,  therefore,  there  be  something  in  the  defendant's  charter, 
or  the  act  of  consolidation,  or  some  other  statute  applicable  to  the 
case — a  question  I  shall  hereafter  consider — the  company  were 
not  bound  to  recdve  or  transport  cattle  or  hogs,  as  common  carriers, 
but  they  might  legally  reftise  to  carry  them  in  that  or  any  other 
capacity. 

And  haying  the  right  to  refuse  altogether,  they  must  have  the 
right  to  refuse,  except  upon  just  such  terms  and  conditions  as  they 
saw  fit  to  require.  And  these  conditions  might,  I  think,  be  fixed 
by  spedal  contract,  or  by  notice,  or  by  their  uniform  course  of  do- 
ing that  branch  of  business.  They  might,  if  they  chose,  undoubt- 
edly assume  the  position  of  common  carriers  of  such  property ;  and 
if  they  held  themselves  out  to  the  public  or  the  pai^ies  employing 
them  as  acting  in  that  capacity,  and  receiving  and  transporting 
such  property  in  that  character,  as  they  do  other  property,  they 
would  be  bound  as  such,  and  would  therebj  naturally  assume  the 
custody,  care,  and  management  of  the  cattle  from  the  time  of  their 
delivery  at  the  yard  or  depot  for  transportation,  the  loading  aiid 
unloading,  and  certainly  the  feeding  and  watering,  when  necessa/y, 
getting  them  up  when  they  get  down  in  the  cars,  and  their  prot^M)- 
tion  flrom  injuries  of  that  and  the  like  kind.  But  to  do  this  wo  dd 
obviously  require  them  to  provide  yards  or  stables  for  them  be*  ire 
put  on  board,  with  conveniences  for  watering  and  feeding,  tai^ 
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necessary  supply  of  food  there  and  at  other  stations,  or  at  least  at 
the  terminus  where  they  are  unloaded  (and  their  safety  might 
sometimes  require  this  to  be  done  at  stations  along  the  route),  or 
they  must  provide  some  mode,  not  yet  inyented,  for  feeding  and 
watering  on  the  train.  They  must  employ  a  corps  of  men  skilled 
in  the  care  and  management  of  stock,  a  business  quite  foreign  in 
lbs  character  from  that  of  operating  a  railroad;  and  they  must 
make  many  other  proyisions  to  guard  against  injury  and  risk  which 
are  not  required  for  other  property  generally  transported  by  rail- 
roads. 

Now,  we  must  shut  our  eyes  to  what  is  notorious  to  all  business 
men;  or  We  must  take  judicial  notice,  as  I  think  we  are  bound  to 
do,  that  this  is  not  the  mode^  and  such  are  not  the  principles,  upon 
which  this  great  and  rapidly  increasing  business  of  transporting 
Etc  stock  to  an  eastern  market  is  generally,  if  at  all,  done  upon  the 
railroads  of  this  State  (if,  in  fact,  in  any  other  of  the  western 
States).  Nayhr  y.  Mangles,  1  Esp.  109 ;  Spear  y.  HurtUt/y  3  id.  81 ; 
3  Pars,  on  Oont  240;  Sisson  et  aL  y.  0.  d  T.  R  R^  14  Mich.  489. 

I  think  we  are  also  bound  to  know  that  if  this  business  were 
done  in  this  mode  and  upon  these  principles,  and  could  be  done  in 
no  other  way,  and  the  railroads  were  to  be  held  responsible  as  insur- 
ers for  all  damages  not  caused  by  the  act  of  God  or  the  public 
enemies  (which  is  strictly  the  common-law  liability),  or  by  the 
yidousness  of  some  particular  animal  or  animals  in  the  mass 
(  Walker  y.  London  Railroadj  cited  Angell  on  Carriers,  §  214,  note, 
which  would  be  a  ludicrous  distinction  applied  to  a  car  load  of 
cattle),  or  for  all  such  as  might  be  prevented  by  human  agency 
{Clark  y.  Rochester  R,  R^  14  N.  Y.  570),  the  railroad  companies,  to 
indemnify  themselves  against  such  risks  and  the  extraordinary  ex- 
penses of  this  mode  of  doing  the  business,  must,  of  course,  demand 
a  much  higher  freight ;  and  if  they  can  be  compelled  to  carry,  at 
all,  in  this  way,  they  must  provide  themselves  with  all  the  con- 
veniences I  have  mentioned,  and  keep  on  hand  a  special  corps  of 
experienced  stock  men ;  and  being  compelled  to  keep  them,  and 
having  gone  to  the  expense  of  the  necessary  conveniences,  it  would 
then  be  for  their  interest  to  charge  the  higher  freight  in  all  cases^ 
and  refuse  to  cany  upon  any  other  terms.  And,  in  this  manner, 
those  who  would  prefer  to  take  the  care  and  risk  upon  themselves 
for  a  lower  freight  would  be  deprived  of  the  opportunity. 

The  law  of  common  carriers  is  founded  mainly  upon  considera* 
Vol.  IV.— 60 
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tions  of  public  policy,  and  these  considerations,  therefore^  should 
not  be  oyerlooked*  On  the  other  hand,  if  the  droyer,  with  a  suf- 
ficient force  of  his  own  men,  experienced  in  the  proper  management 
of  the  cattle,  goes  upon  the  same  train  free  of  charge,  in  a  droyer'i 
oar,  proyided  for  that  purpose,  and  has  the  entire  charge,  care  and 
management  of  the  cattle,  and  the  responsibility  for  loss  and  injury 
mcident  to  that  mode  of  transportation,  the  company  only  ftimish- 
ing  the  proper  cars  and  motiye  power,  and  being  responsible  only 
for  their  sufSciency  and  the  proper  mode  of  making  up  and  run« 
ning  the  train,  it  is  manifest  there  will  be  much  less  liabilily  to  in- 
jury or  loss,  and  that  the  companies  can  afford  to  carry  the  cattle 
at  greatly  reduced  rates.  This  undoubtedly  is  substantially  the 
mode  in  which  this  branch  of  business  is  generally  carried  on  upon 
the  railroads  of  this  State,  and  probably  other  western  States,  so 
fiur  as  relates  to  the  transportation  of  cattle  to  an  eastern  market ; 
sometimes  by  special  contract  setting  forth  the  terms,  as  in  a  bill  of 
lading,  receipt  or  ticket,  and  sometimes  only  by  the  uniform  course 
of  business  as  adopted  by  the  company,  and  acted  upon  by  their  em- 
ployers. But  by  reason  of  this  diyersity  the  particular  terms  and 
conditions  upon  which  the  business  is  actually  done,  in  a  particular 
case,  cannot  be  judicially  noticed  without  proof. 

It  has  been  frequently  held,  and  seems  to  be  well  settled,  that  com- 
panies incorporated  under  charters  which  simply  permit,  but  do  not 
require,  them  to  undertake  the  business  of  common  carriers,  be- 
come such,  as  to  any  particular  kind  of  property  (though  such  as 
comes  within  all  the  reasons  of  the  law  of  carriers),  or  as  to  any 
particular  portion  of  their  route,  only  so  far  as  they  hold  themselyes 
out  as  such  to  the  public,  and  are  under  no  obligations  to  carry 
otherwise,  or  other  kinds  of  property,  than  they  publicly  profess  to 
carry.  Ozlade  y.  Northwest  Company^  15  0.  B.  N.  S.  680 ;  John* 
son  y.  Midland  Railway  Company ^  4  Exch.  367 ;  Farmers  dk  Me- 
chanic^ Bank  y.  Ohamplain  Transportation  Company,  23  Vt  186, 
206;  3  Bed£  on  Railways,  116.  This  was  so  held  in  the  first  case 
aboye  cited  (decided  in  1864),  as  to  the  carriage  of  coals ;  notwith« 
standing  the  railway  (and  canal)  traffic  act  of  1854,  already  cited, 
which  clearly  made  the  railway  companies  common  carriers  as  to  all 
kinds  of  property,  except  as  qualified  by  notices  or  contracts  which 
the  court  should  hold  reasonable ;  all  special  contracts  to  be  signed 
by  the  shipper,  etc.  And  if  the  defendants  in  the  present  case  were 
not  bound,  as  common  carriers,  to  receiye  cattle  and  hogs  for  trans* 
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portation^  and  they  do  not  oome  within  the  reasons  of  the  law  of 
carriers  as  applied  to  other  property,  then  it  must  be  rery  clear, 
under  these  authoritieSy  that  they  were  not  common  carriers  of  this 
gpecies  of  property,  unless,  and  only  so  &r  as,  they  professed  to  be 
and  held  themselyes  ont  as  such.  If  they  hare  only  held  them- 
selves oat  and  professed  to  carry  cattle  on  the  terms,  that  the 
property  should  be  under  the  care  and  management  of  the  owner, 
or  not  under  the  care  of  the  company,  the  latter  merely  furnish- 
ing proper  cars  and  motive  power,  and  being  responsible  only  for 
the  proper  making  up  and  running  of  the  trains,  this  would  not 
be  holding  themselves  out  as  common  carriers.  They  would, 
doubtless,  be  under  the  same  obligations  to  furnish  suitable  cam 
and  properly  to  make  up  and  run  the  trains.  And  the  duties 
and  obligations  of  the  company  in  all  matters  not  pertaining  to 
the  care,  management  and  risk  of  the  stock,  or  to  the  mode  of 
its  reception  and  delivery,  would  be  the  same  as  those  which  at- 
tach to  them  in  reference  to  other  property  generally.  And  all  the 
provisions  of  the  charter  against  partiality  in  the  oider  of  receiving 
and  shipping  property  would  probably  apply. 

These  obligations  might  arise  under  their  charter  from  their  hold- 
ing themselves  out  and  professing  to  transport  this  kind  of  property 
»n  the  same  terms  for  all  persons  alike,  who  choose  to  employ  them. 
But  their  professing  to  take  property  for  all  persons  applying,  upon 
the  same  terms,  as  to  custody,  care  and  risk,  would  not  make  them 
eommon  carriers  in  respect  to  such  custody,  care  and  risk,  unless 
those  terms  were  the  same  as  the  law,  applicable  to  common  carriers, 
would  have  fixed  without  siich  terms ;  for  this  would  be  to  hold  that 
it  would  be  incompetent  for  the  company  to  enter  into  express  con- 
tracts of  the  same  kind  with  all  persons  who  should  choose  to  em- 
ploy them,  if  such  terms  should  vary  the  common-law  liability  y 
in  other  words,  that  while  each  contract  would  be  good  by  itself^  aU 
would  be  rendered  void  by  showing  that  dU  were  alike  in  these  par- 
ticulars. 

We  will  next  inquire  whether  there  is  any  thing  in  the  charter  of 
the  Michigan  Southem  Railroad  Company,  or  any  other  statute, 
making  the  company  common  carriers  of  this  kind  of  property. 

By  the  19th  section  of  the  charter,  they  are  required  to  keep  their 
road  ''in  repair  and  open  for  public  use  for  the  transportation  there- 
on of  persons  and  property,  under  such  by-laws  and  regulations  as 
said  company  may  lawftilly  make;**  and  they  are  required  to  have 
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**  a  supply  of  motive  power  and  cars  both  for  persons  and  property, 
snffigient  for  the  expeditions  and  oonrenient  transaction  of  business, 
and  transportation  of  all  persons  and  property  offering  for  transport- 
ation thereon,  according  to  the  usual  course  of  business  upon  the 
line  and  route  of  said  road ;  and  said  company  shaU  at  all  times  re- 
ceive and  discharge  persons  and  property  at  such  warehouses  and 
places  along  the  line  of  said  railroad,  as  such  persons  and  oonsignors 
may  direct  and  require,"  etc. 

At  the  time  of  the  passage  of  this  act,  cattle  had  not  become  ar- 
ticles of  transportation  by  common  carriers  by  land  in  any  form  in 
thiscountiy ;  and,  though  they  had  just  began  to  be  carried  by  rail- 
ways in  England,  these  did  not  usually  take  them  as  common  car- 
riers, but  under  modified  liability  by  notice  or  contract,  as  the  re- 
ports clearly  show.  This  charter  evidentiy  required  the  carriage  of 
only  such  kinds  of  property  as  were  then  usually  carried  by  rail- 
roads, as  common  carriers,  and  such  other  kinds  as  might,  from  time 
to  time,  call  for  transportation,  the  risk  and  care  of  which  should 
£aJ1  within  the  like  principles ;  and  only  when  offeired  for  transport- 
ation '^  according  to  the  usual  course  of  business  upon  the  line  and 
route  of  the  road,"  and ''  under  such  by-laws  and  regulations  as  the 
company  might  lawfully  make." 

By  the  1st  section  of  the  act  consolidating  this  company  with 
the  Northern  Indiana  Bailroad  Company  (Laws  of  1855,  p.  301), 
*^  all  the  franchises,  powers  and  privileges "  then  enjoyed  by  the 
Michigan  Southem  Bailroad,  and  "  all  the  restrictions,  liabilities  and 
obligations  "  imposed  upon  it  by  its  charter,  are  to ''  appertain  to 
said  united  corporation  " — '^  in  the  same  manner  as  if  such  consoli- 
dation had  not  taken  place." 

The  charter  of  1846  had  made  no  express  provision  against  favor- 
itism, or  for  forwarding  property  in  the  order  in  which  it  was  re- 
ceived, or  against  preferences  of  through  freight  over  way  freight^ 
nor  had  it  expressly  given  an  action  for  delays  in  the  transportation 
of  property.  Section  5  of  the  act  of  consolidation  provides  for 
these  three  things,  and  this  is  its  entire  scope  and  purpose.  And 
though  it  contains  the  provision  that  the  company  ^'  shall,  at  all 
times,  carry  freight  and  persons,  from  all  its  depots,  way  stations, 
and  other  places  where  it  is  accustomed  to  receive  or  deliver  such 
freight  or  persons,  with  all  practicable  dispatch,  without  any  favor- 
itism or  partiality  whatever  (and  as  near  as  may  bo),  shall  forward 
each  of  such  depots,  way  stations,  or  places  in  the  order  it  is  re- 
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oeiyed  thereat,  when  desired  by  the  owner  thereof  all  fireight  de- 
lirered  to  It  for  transportation  f  the  last  clause  (all  freight,  etc), 
is  qualified  by  the  clause^' when  desired  by  the  owner  thereof/* 
meaning  only  that  it  shall  not  be  the  daty  of  the  company  to  trans- 
port it  in  the  order  of  its  reception,  unless  the  owner  so  desires ;  aa 
.  he  might  wish  (for  instance)  to  bring  it  in,  in  several  loads  or  par- 
cels, to  be  sent  off  together,  wl^en  he  gets  the  whole  ready^  This 
provision  clearly  does  not  require  the  company  to  carry  any  kind  of 
freight  which  it  was  not  already  bound  to  carry.  Such  an  idea  is 
foreign  to  the  manifest  purpose  of  the  section. 

The  only  other  statute  relied  upon  is  the  act  of  1867  (Sess.  Laws, 
p.  165),  the  1st  section  of  which  provides,  '^  That  no  railroad  com- 
pany shall  be  permitted  to  change  or  limit  its  common-law  liability, 
as  a  common  carrier,  by  any  contract  or  in  any  other  manner,  ex- 
cept by  a  written  contract,  none  of  which  shall  be  printed,  which 
shall  be  signed  by  the  owner  or  shipper  of  the  goods  or  property  to 
be  carried.'' 

It  must  be  very  plain  that,  if  this  oompany  were  not,  and  haire 
never  become,  common  carriers  of  cattle  and  live  stock,  there  was 
no  common -law  liability  as  a  common  carrier  of  such  property 
which  could  be  changed  or  limited  by  contract  or  otherwise ;  and  the 
act  can  have  no  application  to  the  case.  It  can  apply  only  to  those 
kinds  of  property  which  the  oompany  were  bound  to  carry,  as  com- 
mon carriers,  and  such  others  as  they  had  assumed  or  should  assume 
to  carry  in  that  capacity. 

I  proceed,  then,  to  inquire  whether  there  was  any  evidence  in  this 
case  tending  to  show  that  the  defendants  held  themselves  oat,  or 
professed  to  be  common  carriers  of  such  property,  and  to  assume  its 
care  and  management  as  such. 

The  burden  of  proving  this  rests  upon  the  plaintifBi,  who  have 
alleged  such  a  contract  And  the  defendants,  as  already  shown,  not 
being  bound  as  common  carriers,  to  carry  cattle,  and  in  the  lan- 
guage of  Mabttn,  Baron,  already  cited,  **  the  common-law  liability 
of  common  carriers  not  applying  to  cattle  at  all  '^  (unless  assumed 
by  a  railroad),  and  such  not  being  the  mode  in  which  cattle  are  gen- 
erally carried  by  railroads  in  this  State  (and  if  ever  so  carried,  it 
would  be  an  exception  to  the  general  rule)  —  the  mere  £M)t  that  the 
defendants  were  in  the  habit  of  transporting  cattle  raises  no  pre- 
sumption, and  gave  the  plaintiffs  no  right  to  infer,  that  the  com* 
pauy  were  transporting  them  in  the  capacity  of  common  carriera 
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with  all  the  duties  and  responsibilities  of  that  character,  a  pre- 
sumption which  would  reiy  properly  attach  to  the  canying  of  other 
property  generally. 

The  plaintifb  must,  therefore,  prore  aSLrmatiyely  that  the  defend- 
ants actually  held  themsdres  out  to  the  public  as  common  carriers 
of  this  kind  of  property,  or  must  show  that  they  contracted  to 
carry  these  particular  cattie  and  hogs  in  that  way.  Under  such 
circumstances  I  can  see  no  principle  upon  which  the  defendants 
could  be  bound  to  show  afBrmatirely  any  facts  going  to  qualify 
their  liability  as  common  carriers,  until  it  should  be  first  affirma- 
tively shown  that  they  had  become  such  with  reference  to  such 
property.  And  the  plaintiffs,  I  think,  were  bound  to  inquire  and 
inform  themselres  of  the  usages  and  course  of  business  of  the  com- 
pany, and  of  the  terms  upon  which  they  transported  such  properly, 
and  to  take  notice  of  any  usage  they  might  have  adopted  in  refer- 
ence to  it. 

The  plaintiff^  I  think,  wholly  fidled  to  make  the  required  proot 
In  their  opening  they  proved  that  the  cattie  were  put  upon  the  cars 
and  transported  to  Detroit,  and  that  one  of  the  plaintifb  and  hid 
brother  went  along  on  the  same  train  with  the  cattle,  having  free 
passes  given  by  the  company  (entitling  them  to  go  and  return  free) ; 
that  it  was  customary  for  the  owners  or  their  agents  to  go  with  the 
cattle  and  to  take  care  of  them,  and  that  they  either  went  or  got 
some  one  else  to  go  with  the  cattle.  And,  though  one  of  the  plain- 
tiffs testified  that  he  did  not  know  that  the  passes  were  given  for 
this  purpose,  his  brother,  who  went  with  him  on  this  occasion,  in 
answer  to  a  question  whether,  when  the  cattie  and  hogs  were  shipped 
at  Hillsdale,  a  free  pass  was  given  him  to  ride  on  the  train  in  cars 
of  the  stock  and  hogs^  says :  ^'  I  had.  I  have  been  accustomed  to 
go  over  this  road  with  cattle ;  always  had  a  pass  in  such  cases,  and 
did  go  with  the  cattle ;  there  are  cases  in  which  hogs  swelter  and 
peridi,  especially  in  hot  weather.''  Another  witness,  the  tsMier  of 
the  other  plaintiff,  who  attended  to  shipping  the  cattie  at  Goldwater, 
says :  '^  I  told  the  freight  agent  I  did  not  want  any  pass,  as  I  was 
not  coming  with  the  cattle."  And  there  was  no  otiier  evidence  in 
the  plaintiffs'  opening  tending  to  show  on  what  terms  the  cattle 
were  shipped,  or  in  whose  care  or  management  they  were  to  be^ 
except  that  the  plaintiff,  who  went  with  them,  testifies  that  he  left 
Detroit  before  the  cattle  were  unloaded,  and  left  them  in  the  charge 
of  his  brother.    And  there  was  no  undertaking  to  show  that  defend* 
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ants  had  ever  held  themBelves  out  as  common  carriers  of  sach 
property.  On  the  other  hand,  it  was  directly  and  affinaatively  shown 
on  the  part  of  defendants,  by  several  station  agents  of  the  company, 
who  had  1>een  such  for  years,  and  by  the  freight  agents  also^  con- 
firmed by  the  testimony  of  other  drorers  and  stock  men,  who  had 
done  business  on  the  road,  that  the  company  had  nerer  made  any 
provision  for  feeding  or  watering  stock  at  any  oi  their  depots  or 
yards,  or  elsewhere,  nor  provided  any  food  for  that  purpose ;  but 
that,  by  the  uniform  custom  of  the  company,  they  did  not,  as  with 
goods  and  other  property,  receive  or  have  the  care  of  stock  at  the 
depots  or  yards  awaiting  shipment,  nor  receive  it  at  the  depots  or 
yards  at  the  end  of  the  route  on  their  road ;  that  they  had  no  charge 
or  control  of  it  in  the  yards;  that  they  never  assumed  to  take  the 
charge  or  management  of  it  in  the  train  or  in  course  of  transporta- 
tion; that  they  never  hiul  or  employed  men  for  any  such  purpose; 
but  that  the  care  and  management  of  such  property  was  uniformly 
left  to  the  shipper  and  the  men  employed  by  him  for  that  purpose ; 
that  such  shippers  and  their  men  received  free  passes  from  the  com- 
pany to  enable  them  to  go  on  the  same  train  to  take  care  of  the 
cattle,  get  them  up  when  they  got  down,  and  attend  to  the  loadings 
unloading,  feeding  and  watering,  wherever  these  were  to  be  done ; 
that  such  passes  were  always  given  when  wanted. 

Plaintiffs  admit  that  they  had  done  this  kind  of  business  on  this 
road  for  some  time,  admit  the  custom  of  giving  passes,  and  that  they 
do  go  with  and  take  care  of  the  stock  on  these  passes;  but  one  of 
them  who  went  with  those  cattle  says  he  never  understood  the  passes 
were  given  for  this  purpose,  while  the  other,  who,  on  his  direct  ex- 
amination, had  stated  substantially  the  same  thing,  says  on  cross- 
examination:  ^  When  I  took  a  pass  I  supposed  I  could  go  with  the 
cattle  or  not,  as  I  pleased.  I  did  not  understand,  if  I  did  go,  it  was 
at  my  own  risk.  I  went  with  the  pass  to  take  care  of  the  stock,  to 
see  to  getting  it  up  when  it  is  down ;  feed,  water  and  sell  them/' 
They  deny  that  the  company  or  its  agents  had  told  them  that  the 
stock  was  at  their  own  risk.  Some  other  witnesses  on  their  part 
testify  substantially  the  same  as  to  the  passes  and  what  they  sup- 
posed was  their  effect ;  others  say  nothing  of  the  pass ;  while  one  of 
their  witnesses  (Atwater)  says:  '^In  giving  passes,  agents  would 
give  them  to  us  to  go  in  charge  of  the  cattle,  on  stock  trains,"  and 
Teachoutand  Johnson  say:  ''When  I  take  a  pass,  I  understand  I 
am  to  go  on  the  train  and  take  care  of  the  cattle."    And  all  tho 
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witnesses  of  the  plaintifib  who  were  examined  on  the  point  admit- 
ted the  cnstom  of  passes  to  go  with  the  stock.  But  while  the  plain- 
tiffs and  some  of  their  witnesses  denied  that  they  supposed  it  made 
any  difference  in  the  responsibility  of  the  company,  whether  they 
went  with  the  stock,  no  one  of  them  says  or  pretends,  nor  does 
either  of  the  plain  tifb,  that  they  supposed  or  expected  the  company 
were  to  take  any  care  of  it ;  nor  that  the  company  erer  had  done  or 
assumed  to  do  so,  or  made  any  proyisions  or  employed  any  men  for 
that  purpose,  nor  that  they  ever  complained  that  the  company  did 
not  do  so;  but  their  whole  testimony — though  it  is  quite  apparent 
that  particular  care  was  taken  not  to  touch  upon  that  point  — 
tended  to  show  that  they  did  not  expect  the  company  to  take  the 
care  or  management  of  the  stock  on  the  train,  nor  suppose  it  to  be 
the  duty  of  the  company  to  do  so.  When,  therefore,  they  say 
they  did  not  suppose,  by  taking  the  pass,  they  released  any  lia* 
oiliiy  of  the  company — this  may  be  true.  When  they  say  they  did 
not  understand  the  stock  was  at  their  own  risk — they  simply  giye 
an  erroneous  legal  opinion.  If  they  did  not  expect,  or  look  to  the 
company  to  take  care  of  the  stock,  and  whatever  care  it  receired 
was  to  be  their  own,  and  that  of  their  own  men,  then  it  is  clear  they 
did  not  suppose  they  had  contracted  for  the  care  of  the  stock  by  the 
company.  Some  of  their  witnesses  testified  that  they  had  shipped 
cattle  short  distances  on  the  road  without  going  with  them,  but 
their  testimony  showed  that  they  did  not  rely  upon  the  company  to 
take  charge  of  the  stock,  but  upon  some  persons  employed  by  them- 
selres  at  some  station,  or  at  the  terminus  of  the  company's  road. 

The  plaintiffs,  under  objection,  were  allowed  to  show  that  they 
^did  not  know  of  any  custom  by  which  shippers  undertook,  in  con- 
sideration ottkptxss,  that  they  would  take  care  of  the  stock  on  the 
train  f  but  this  was  not  the  question.  This  was  not  claimed  by  the 
defendants.  Their  claim  was,  and  their  testimony  had  tended  to 
show,  that  the  company  did  not  assume  the  care  of  the  cattle, 
whether  the  owner  went  on  the  pass  or  not — that  these  passes  were 
giren  that  they  might  go  and  take  care  of  it,  if  they  pleased;  but 
that,  whether  they  did  or  not,  the  company  did  not  assume  the  care 
nor  the  risk.  But  it  is  unnecessary  to  discuss  this  eyidenoe  ftirther ; 
since,  if  the  burden  of  proof  rested  upon  the  defense  (as  I  think  it 
did  not)  to  show  that  the  company  did  not  hare,  and  that  it  was 
not  understood  that  they  should  hare,  the  care  and  management  of 
the  stock,  in  the  course  of  transportation,  this  was  fully  and  clearly 
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ahown  by  them  upon  the  trial ;  and  there  was  no  evidence  on  the 
pari  of  the  plaintifb  controverting  this  proposition.  But^  on  the 
contrary,  the  tendency  of  the  whole  teetimony,  as  well  of  the  plain- 
tiffs as  of  the  defendants,  was  to  show  that  the  stock  was  in  the 
plaintiff^  own  care  and  management,  and  that  they  did  not  trust  to 
the  company  for,  nor  expect  them  to  exercise,  such  care  and  man- 
agement They  may  have  supposed  they  could  hold  the  company 
liable  as  common  carriers  notwithstanding.  But  this  in  no  re- 
spect alters  the  case.  Brind  v.  Dale,  2  M.  &  W.  775.  Such  an 
opinion  wotQd  be  as  unsound  in  law  as  the  attempt  would  be  in 
morals. 

But  the  burden  of  proof,  as  I  have  endeavored  to  show,  was  not 
upon  the  defendants  to  qualify  their  liability  as  common  carriers, 
but  upon  the  plaintiffs  to  show  that  such  liability  existed ;  which 
they  could  only  do  by  showing  that  they  held  themselves  out  as 
common  carriers  of  this  kind  of  property,  or  that  th^y  had  under- 
taken to  carry  this  particular  property  in  that  way.  This  they  en- 
tirely fSailed  to  do,  or  to  introduce  any  evidence  tending  to  support, 
in  this  particular,  the  contract  alleged  in  their  declaration,  safely 
and  securely  to  carry  and  deliver. 

Though  the  evidence  may  show  a  contract,  yet,  as  this  differs  in 
a  very  essential  partidular  from  that  alleged,  its  identity  with  the 
latter  is  disproved;  and  this  (unless  in  a  proper  case  an  amendment 
is  allowed  upon  trial)  is  just  as  fatal  to  the  plaintiffs'  case  as  the 
failure  to  prove  any  contract  whatever. 

But  it  is  urged  that  the  conclusion  is  in  conflict  with  our  decision 
m  Ghreat  Western  Railway  Co.  v.  Hawkins,  18  Mich.  427. 

That  was  not,  like  the  present,  an  action  of  assumpsit  upon  con- 
tract, but  an  action  on  the  case  for  a  tort ;  and  though  in  si^ch  a 
case,  a  contract  may  be,  and  often  is,  so  alleged,  as  the  foundation  of 
the  duty,  that  a  variance  betw'een  such  alleged  contracts  and  the 
proof  may  become  as  fatal  as  in  an  action  itseli^  yet  it  is  quite  certain 
that  no  contract  needed  to  have  been  stated  in  that  case.  See  An- 
gell  on  Carriers,  §§  423  to  428,  and  cases  there  cited,  especially 
Broikwzon  v.  Wood,  3  Brod.  &  Bing.  54 ;  Wyld  v.  Pichford,  8  M.  & 
W.  490 ;  Orange  Bank  v.  Brown,  3  Wend.  158 ;  and  it  seemed  to  us 
equally  clear  that  no  contract,  in  any  proper  sense  of  the  term,  was 
stated  in  the  declaration.  The  delivery  of  the  goods  was  not  stated 
to  be  on  request,  nor  did  it  state  that  the  defendant  undertook  or 
premised  any  thing,  and  of  course,  therefore,  it  stated  nothing  as  a 
Vol.  IV.  —  61 
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oousideration  for  any  promise.  The  action  waa  purely  one  of  tort; 
and  in  such  a  case  it  was  not  supposed  that  any  <|[iie6tion  of  yarianoe 
oonld  arise,  as  to  the  identity  of  the  contract  proved,  with  that 
alleged,  when,  properly  speaking,  none  was  alleged. 

It  was  assumed  that  the  gist  of  the  action  being  the  tort,  it  wai 
enough  that  the  proof  conformed  substantially  to  the  declaration, 
showing  a  yiolation  of  the  duty  alleged  (see  Yatt  y.  Arnold,  2 
Penn.  292 ;  Everard  v.  Hopkins,  2  Buls.  333 ;  1  Arch.  N.  P.  412), 
and  that  no  practical  good  would  be  accomplished  by  applying  to 
such  a  case  the  strict  rules  of  rariance  applicable  to  cases  upon  con- 
tracts. • 

But  as  the  case  in  the  18th  Michigan  was  a  mere  deduction  from,  or 
expression  of  what  was  involyed  in  (and  therefore  to  be  considered 
as  decided  by)  the  same  case  as  reported  in  the  17th  Michigan,  67, 
when  the  precise  question  of  yarianccy  though  inyolyed,  was  not 
raised,  nor  (as  I  am  informed)  argued ;  and  we  could  not  therefore, 
when  the  case  was  before  us  the  second  time  (after  the  new  trial), 
well  haye  reyersed  the  particular  case  upon  a  point  which  was  in- 
yolyed in  it  when  first  decided,  and  which,  if  well  taken,  should  haye 
preyented  the  new  trial ;  and  as  there  is  some  conftision  and  per- 
haps conflict  in  the  authorities  upon  the  question  of  yariance,  I 
should  not  be  disposed  to  consider  the  dedsion  as  precluding  ftir- 
ther  argument,  should  the  point  again  arise.  (Judge  Ohbistiah^ot 
here  disposes  of  seyeral  questions  of  eyidence  and  seyeral  minor 
rulings  of  the  court). 

The  judgments  should  be  reyened  with  oofts^  and  a  new  trial 
awarded. 

The  other  justices  concurred. 


that  the  oommon  oanlar  of  Ure  wUtck  wm  not  rMpoulbto  lor  Injoflas  wiwd  bj  th« 
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appellant^  y.  Olmbthad. 

(aMloh.Ml) 

PoUeif  qf  imuranee — appUeaikm — offmU. 

• 
The  JBtna  Inaaxanee  Company  laaaed  its  pollcgr  of  fire  insonuiee  to  A.,  ftftnt^ift, 
ing  a  proyision  that  the  "  application  *  *  *  ehoold  be  considered  a  part  of 
thia  policy  and  a  warranty  by  the  insared."  The  application  contained  the 
following  interrogatory  and  corresponding  answer:  "9.  Incumbrances,  if 
any,  siate  the  amount.  Is  there  any  insorance  by  the  mortgagees?  State 
the  amount.  9.  No."  It  appeared  that  there  were  then  two  mortgages  on 
the  premises ;  that  A.  told  the  agent  of  the  company  who  negotiated  the 
insurance  of  these  incumbrances,  and  that  the  answer  "no"  was  given  by 
the  advice  and  consent  of  the  agent,  because  the  mortgagees  had  no 
insurance.  HM,  that  the  acts  of  the  agent  bound  the  company,  and  the 
policy  was  valid. 

AonoK  on  a  policy  of  fire  insuranoe  issned  by  the  .^tna  Ldye 
Stock  Fire  and  Tornado  Insurance  Company.  The  facts  appear  in 
the  opinion. 

8.  Lamed  and  F.  A.  Baker,  for  plaintiff  in  error  (appellant),  cited 
Fatten  v.  Merchants  &  Farmer/  Ins.  Co.^  38  N.  H.  338 ;  Richardson 
T.  Maine  Ins.  Oo,y  46  Me.  394 ;  Davenport  v.  New  England  Ins.  Co., 

6  Gush.  340 ;  Packard  t.  Agawam  Ins.  Co.^  2  Gray,  334 ;  Bowditch 
Ins.  Co.  T.  Winslowy  3  id.  415 ;  8  id.  38 ;  Friesmuth  r.  Agawam  Ins. 
Oo.y  10  Gush.  587 ;  WiUmr  r.  Bowditch  Ins.  Co.,  10  id.  446 ;  Hayward 
y.  New  England  Ins.  Co.y  id.  280 ;  Hutchins  r.  Cleveland  Ins.  Co., 
11  Ohio  St.  447;  Brown  r.  PeopUfs  Ins.  Co^  11  Gush.  444;  Murphy 
V.  PeopWs  Eq.  Ins.  Co.^  7  Allen,  239 ;  Towns  v.  FitcKfmrg  Ins.  Co., 

7  id.  51 ;  Jacobs  v.  Eagle  Ins.  Co.,  7  id.  132 ;  Oohagen  r.  tfnion  Ins. 
Co.y  43  N.  H.  176 ;  Pennsylvania  Ins.  Co.  v.  Oottsniafiy  43  Penn.  St 
151 ;  Battles  y.  York  Ins.  Co.y  41  Me. 208;  Smith  Y.Empire  Ins.  Co., 
25  Barb.  497 ;  Jennings  v.  hisurance  Co.y  2  Denio,  75 ;  Manufac- 
turing Co.  Y.  Insurance  Co.y  21  Gonn.  19 ;  Kennedy  y.  Insurance  Co., 
10  Barb.  285 ;  Tebbets  v.  Insurance  Co.,  3  Allen,  569 ;  Riply  y.  In- 
surance Co.y  30  N.  Y.  136 ;  Lee  y.  Insurance  Co.,  3  Gray,  583 ;  Wilson 
Y.  Insuratice  Co.y  4  R  1. 141. 

Moore  Jb  Oriffin,  for  defendants  in  error,  dted  Peoria  Marine  d 
Fire  Ins.  Oo.  y.  Hall,  12  Mich.  203 ;  jEtna  Ins  Oo.  y.  Orube,  6  Minn 
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82 ;  Oarcelon  r.  Hampden  Fire  Ins.  Vo^  50  Me.  580 ;  Patten  y.  Mer^ 
chants  A  Farmers?  Mutual  Fire  Ins.  Co.,  40  N.  H.  375 ;  NicoU  y. 
American  Ins.  Co.,  3  Woodb.  &  M.  529 ;  Hartford  Protection  Ins. 
Co.  y.  Hamier,  22  Ohio,  K  S.  433 ;  Both  v.  The  City  Ins.  Co.,  6 
McLean,  325;  Daniels  y.  Hudson  River  Fire  Ins  Co.,  12  Cxish, 
416 ;  Wilson  y.  The  Conway  Fire  Ins.  Co.,  4  B.  1. 142 ;  AmM  y.  The 
N.  T.  Union  Ins.  Co.,  14  N.  Y.  253 ;  Plumber  y.  Cattaraugus  Mutuci 
Ins.  Co.,  18  id.  392 ;  Rowley  y.  The  Empire  Ins.  Co.,  3  Keyes,  567. 

OooLET,  J.  Olmstead  recoyeied  judgment  in  the  court  below 
npon  a  policy  of  insurance  issued  by  the  plaintiff  in  error,  and  by 
which  they  insured  him  against  loss  by  fire  on  his  hotel  and  the  fur- 
niture therein,  and  hotel-bam  in  the  yillage  of  Lyons.  A  loss  hay- 
ing occurred,  the  insurers  refused  to  pay  on  the  ground  of  a  breach 
of  warranty  by  the  insured,  which,  by  the  terms  of  the  policy, 
rendered  that  instrument  yoid. 

It  appears  that,  by  the  policy,  it  was  expressly  proyided  that  ^  if 
an  application,  suryey,  plan  or  description  of  the  property  herein 
insured  is  referred  to  in  this  policy,  such  application,  suryey,  plan  or 
description  shall  be  considered  a  part  of  this  policy,  and  a  warranty 
by  the  insured."  The  policy  was  based  upon  an  application,  which 
contained  questions  and  answers,  and  the  ninth  question,  with  the 
answer  thereto,  was  as  follows : 

**  9.  Incumbrance ;  if  any,  state  the  amount  Is  there  any  insur- 
ance by  the  mortgagees  ?    State  the  amount    9.  JVb.'' 

The  breach  of  warranty  relied  upon  was,  that  at  this  time  there 
were  two  mortgages  npon  the  insured  property;  and  this  fact  was 
not  disputed.  To  ayoid  the  force  of  this  objection,  Olmstead,  the 
plaintiff  ( below ),  called  the  agent  of  the  insurance  company,  and 
proyed  by  him  that  at  the  time  of  taking  the  application  he  knew 
of  the  existence  of  the  two  mortgages;  that  the  witness  drew  the 
application,  and  asked  Olmstead  to  look  at  and  sign  it ;  that  the 
question  of  incumbrances  was  talked  oyer  between  them  at  the 
time,  and  whether  the  mortgages  should  be  mentioned  in  the  ap- 
plication was  fully  discussed ;  that  the  witness  adyised  Olmstead 
that  he  did  not  think  it  would  make  any  difference  whether  the 
mortgages  were  mentioned  in  the  applicat  on  or  not,  as  there  was 
no  insurance  by  the  mortgagees;  that  the  witness  expressed  the 
opinion  to  Olmstead  that  he  could  answer  the  ninth  interrogatory 
**  No,"  and  that  Olmstead  would  not  hayc  signed  it  if  the  witness 
had  not  told  him  he  had  better. 
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It  we  recur  again  to  the  ninth  interrogatory  we  shall  peroeiye 
that  in  fact  it  embraces  a  number  of  questions,  only,  one  of  which 
can  be  answered  by  a  distinct  affirmative  or  negative.  The  only 
ai!swe:  given  to  all  these  questions  is  ^^  No  ;'^  and  this  is  a  proper 
reply  only  to  the  question — '^  Is  there  any  insurance  by  the  mort- 
gagees ?"  It  does  not  answer  the  request  to  state  the  amount  of 
inoumbrancei  if  any.  The  interrogatory  and  the  answer  taken 
together  are  ambiguous,  and  we  cannot  feel  assured  that  the  ap- 
plicant, in  signing  this  paper,  understood  his  reply  as  asserting  any 
thing  more  than  that  there  was  no  insurance  on  behalf  of  mort- 
gagees on  the  same  property.  The  parol  evidence  tends  to  show 
that  that  was  his  understanding;  that  he  was  led  to  believe  that  it 
was  to  the  point  of  other  insurance  that  the  interrogatory  was 
directed,  and  consequently  he  had  given  the  insurers  all  the  in* 
formation  their  blank  application  called  for. 

And  we  think  it  becomes  pertinent  to  inquire,  who  impressed 
him  with  this  belief?  Had  it  been  some  one  of  whom  he  sought 
information  and  counsel  on  his  own  behalf,  or  had  it  even  been  a 
mere  stranger,  the  insured  must  have  acted  upon  his  belief  at  his 
periL  Such,  however,  was  not  the  case  here.  The  agent  of  the 
insurance  company  assumed  to  have  all  the  requisite  knowledge  for 
preparing  the  proper  papers,  and  volunteered  to  make  them  out 
He  had  all  the  necessary  information  for  that  purpose,  and  nothing 
was  concealed  from  him.  K  the  application  is  not  in  due  formi 
and  if  it  £eu1s  to  give  all  the  information  called  for,  it  must  be 
either  because  the  ag^t  was  too  ignorant  of  the  business  to  be 
properly  intrusted  with  the  agency,  or  because  he  was  so  negligent 
or  reckless  that  he  did  not  trouble  himself  to  draft  them  correctly; 
or  lastly,  because  he  was  disposed  to  take  Olmstead's  money  on  ilie 
fraudulent  pretense  of  giving  him  indemnity  when  he  knew  he  wai 
giving  none  whatever. 

The  general  rule  undoubtedly  is,  that»  in  the  absence  of  fraud, 
accident  or  mistake,  a  party  must  be  conclusively  presumed  to 
understand  the  force  of  his  contracts,  and  to  be  bound  by  their 
terms.  But  it  cannot  be  tolerated  that  one  party  shall  draft  the 
contract  for  the  other,  and  receive  the  consideration,  and  then 
repudiate  his  obligation  on  the  ground  that  he  had  induced  the 
other  party  to  sign  an  untrue  representation  which  was,  by  the 
very  terms  of  the  contract,  to  render  it  void.  Still  less  can  this  be 
allowed  when  the  representation  itself  is  so  ambiguously  worded  as 
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to  be  well  calculated  to  conceal  its  real  meaniiigy  and  to  deoeiTO  tlia 
paiiy  signing  it 

It  is  tme  that  in  this  case  the  paper  in  question  was  drawn  by  an 
agent ;  but  we  do  not  think  that,  in  a  legal  point  of  Tiew,  the  righCi 
of  the  parties  are  any  different  from  what  they  would  be  had  the 
agent  himself  been  insurer.  The  insurance  business  of  the  world  is 
done  thi'ough  agents  almost  ezdusirelyy  and  the  maxim  qui  faeU 
per  aliumfacU  per  se  applies  with  specif^  force  to  their  acts.  These 
agents  assume  to  have,  and  generally  do  have,  much  more  intimate 
knowledge  of  the  business  than  those  with  whom  they  deal.  They 
may  also  be  fisurly  presumed  to  understand  the  requirements  of  their 
principals,  and  how  properly  and  legally  to  fill  up  the  blank  appli- 
cations and  other  papers  with  which  their  principals  intrust  them. 
The  community  in  general  do  not  assume  to  be  familiar  with  these 
matters,  and  would  not  venture  in  any  case  to  set  up  their  own 
yiew  of  what  was  or  was  not  the  proper  form  of  an  application, 
against  the  positiye  assertion  of  an  expert  The  forms  and  require- 
ments of  different  insurers  are  different;  and  when  an  agent,  who 
at  the  time  and  place  is  the  sole  representatiye  of  the  principal, 
assumes  to  know  what  information  the  principal  requires,  and  after 
being  furnished  with  all  the  facts,  drafts  a  paper  which  he  declares 
satisfactory,  induces  the  other  party  to  sign  it,  receives  and  retains 
the  premium  moneys,  and  then  delivers  a  contract  which  the  other 
party  is  led  to  believe,  and  has  a  right  to  believe,  gives  him  the 
indemnity  for  which  he  paid  his  money,  we  do  not  think  the  insurer 
can  be  heard  in  repudiation  of  the  indemnity,  on  the  ground  of  his 
agent's  unskillfulness,  carelessness  or  fraud.  If  this  can  be  done  it  is 
is  easy  to  see  that  the  community  is  at  the  mercy  of  these  insuranoe 
agents,  who  will  have  little  difficulty  in  a  large  proportion  of  the 
cases,  in  giving  a  worthless  i)olicy  for  the  money  they  receive. 

We  have  never  seen  reason  to  doubt  the  correctness  of  the  decis- 
ion in  Peoria  Marine  and  Fire  Ins.  Co.  v.  Hally  12  Mich.  203,  the 
principle  of  which  governs  the  present  case.  Without  undertaking 
to  say  that  the  answer  to  the  ninth  interrogatory  as  above  given  can 
be  declared  untrue,  we  think  if  it  is  so,  and  the  policy  for  that 
reason,  according  to  its  terms,  made  void  at  its  delivery,  the  agent, 
who  had  knowledge  of  all  the  facts,  was  chargeable  also  with  knowl- 
edge of  this  invalidity;  that  the  insurers  are  also  chargeable  with 
the  knowledge  possessed  by  their  agent,  and  that  consequently  it 
was  a  fraud  on  their  part  to  receive  the  premium  moneys  and  delirei 
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the  poliqy  withoat  intending  it  ahoold  hare  eflbot  under  nioh  dr- 

cnmstanoes.    Such  a  fraud  the  law  will  not  pennit  to  be  oonenm- 

mated ;  but  on  the  contrary  it  will  hold  that  when  they  deliyered 

the  policy  it  waa  with  the  intention  that  it  ahonld  take  efTeot^  and 

that  the  insured  ahonld  hare  the  benefit  from  it  for  which  he  paid ; 

and  if  there  waa  any  error  or  ambiguity  in  the  application  which 

their  agent  prepared,  they  must  be  held,  under  the  dronmitanoea 

here  appearing,  to  hare  waived  it 

The  judgment  must  be  aflSrmed. 

The  other  justices  concurred. 

Jfu^/mmU  ofirmetL 


Kt¥BATiT»  appellant,  y.  Mtui. 
(atmoiLiia.) 

Wh«n  a  mortgage  is  giveii  for  a  specified  sum,  h  Is  competent  to  pnfe  lij 
parol  eridenoe  that  H  waa  giren  to  Indemnify  the  mortgagee  for  ^'•^^^"^pg 
■eciiritjr  for  the  mortgagor  on  a  note. 

Bill  in  chancery.  This  bill  was  filed  by  Kimball  to  compel 
Myers  to  deliver  up,  to  be  canceled,  a  mortgage  upon  premises 
which  he  had  bought.  The  mortgage  was  given  by  Morton  and 
wife,  former  owners  of  the  premises,  for  the  sum  of  $800,  payable  in 
one  year,  to  indemnify  Myers  for  becoming  security  for  Morton  on 
a  note  to  one  Walby.  Complainant  alleges  that  the  note  was  paid. 
The  bill  was  dismissed ;  complainant  appeals. 

Eldredge  d  Walker,  for  complainant  (appellant),  cited  2  Washb. 
Beal  Prop.  122 ;  Oaruthers  v.  Hwnphreyy  12  Mich.  278 ;  S^mc&r 
V.  Perry y  18  id.  398 ;  2  Washb.  Eeal  Prop.  122, 123, 152, 162 ;  Moyna- 
ian  V.  MooTBy  9  Mich.  9 ;  Van  Huaan  v.  Kan(m89y  13  id.  306 ;  Marvin 
V.  Vedder,  3  Cow.  671 ;  Michigan  Insurance  Co.  v.  Brovm,  11  Mich* 
270;  £ank  v.  Finch,  3  Barb.  Ch.  294;  Stoddart  v.  Eart,  23  N.  Y 
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paid  upon  the  same.''  In  other  words,  that  the  plaintiff  was  entitled 
to  recorer  the  profits  which  she  would  have  made  by  the  good  bar- 
gain she  had  lost,  if  such  it  proyed  to  be. 

There  is  no  doubt  that  the  instruction  giren  by  the  court  is  cor- 
rect as  a  general  rule.  Where  a  breach  of  contract  oocurs,  the  law 
aims  to  make  compensation  adequate  to  the  real  injury  sustained, 
and  to  place  the  injured  party,  so  far  as  money  can  do  it,  in  the 
same  position  he  would  hare  occupied  if  the  contract  had  been  ful- 
filled* Sedg.  on  Dam.  174;  Robinson  y,  Harmanf  1  Ezch.  855; 
Lock  T.  FurM,  L.  R,  1  0.  P.  441;  ffUlY.Hobari,  16Me.l64;  Lewis 
T.  Lee,  15  Ind.  499. 

And  where  the  carrying  out  of  the  contract  would  haye  giyen  one 
of  the  contracting  parties  the  enjoyment  of  a  particular  thing,  and 
he  has  lost  it,  the  damages  he  will  be  entitled  to  are  the  yalue  of 
ihat  which  he  has  losL  Id.  and  see  Bngsl  y.  Fitch,  L.  B.,  8  Q.  B. 
814. 

To  this  general  rule,  which  is  so  entirely  undisputed  as  to  make 
fiirther  citation  of  authorities  superfluous,  an  exception  was  intro- 
duced in  the  case  of  contracts  for  the  sale  of  land,  by  the  decision 
in  Flureau  y.  ThornhiU,  2  W.  Bla.  107&  That  case  is  not  so  fully 
stated  nor  so  completely  reasoned  as  would  be  desirable,  but  though 
often  criticised  on  this  account,  and  sometimes  questioned,  it  has 
stood  the  test  to  the  present  time,  and  is  the  law  of  England  at  this 
day.  ^XJpon  a  contract  for  purchase,'^  said  Chief  Justice  Db  Obey, 
''if  the  title  proyes  bad,  and  the  yendor  is,  without  firaud,  incapable 
of  making  a  good  one,  I  do  not  think  that  the  purchaser  can  be  en- 
titled to  any  damages  for  the  intended  goodness  of  the  bargain 
which  he  supposes  he  has  lost''  And  Blaokstoite,  J.,  added, 
''These  contracts  are  merely  upon  conditions,  fluently  expressed 
but  always  implied,  that  the  yendor  has  a  good  title.  If  he  has  not, 
the  return  of  the  deposit,  with  interest  «nd  costs^  is  all  that  can  be 
expected." 

Upon  this  exception  to  the  general  rule,  subsequent  cases  haye 
engrafted  some  other  exceptions.  The  leading  one  of  these  cases 
is  Hopkins  y.  Orazebrook,  6  B.  &  G.  31.  In  that  case  it  appeared 
that  HiU  &  Go.  had  contracted  to  sell  certain  premises  to  one  Har* 
wood,  and  Harwood  had  contracted  to  seU  to  the  defendant  A 
difficulty  had  sprung  up  between  Hill  &  Go.  and  Harwood,  but  defend- 
ant,  disregarding  this  fact,  and  assuming  that  the  difficulty  would 
be  arranged  and  the  contract  with  himself  performed,  put  the 
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premises  up  at  auction,  and  sold  them  to  the  plaintiff  The  diffi- 
culties,  Iiowever,  were  not  arranged,  and  he  was  sued  for  breach  of 
his  contract  Abboi?,  G.  J.,  said  '*  the  defendant  should  not  have 
taken  such  a  step  without  ascertaining  that  he  would  be  in  a  situa- 
tion to  o£Eer  some  title ;  and  having  entered  into  a  contract  to  sell 
without  the  power  to  confer  even  the  shadow  of  a  title,  I  think  he 
must  be  responsible  for  the  damage  sustained  for  a  breach  of  his 
contract 

In  Lock  y.  lurze,  L.  B.,  1  0.  -B.  441,  the  defendant,  who  had  a 
right  to  grant  leases  in  possession  only,  made  a  contract  to  gire  one 
in  reversion,  and  it  was  held  that  the  plaintiff  was  entitled  to 
recover,  for  a  breach  of  this  contract,  damages  measured  by  the 
value  of  the  lease  bargained  for. 

In  Migel  v.  Fitch,  L.  B.,  3  Q.  B.  314,  the  defendants,  being  mortga- 
gees of  a  lease,  sold  it  to  the  plaintiff,  undertaking  to  give  possession. 
The  mortgagor  refused  to  surrender  possession,  and  the  defendants, 
though  entitled  to  put  him  out  by  ejectment,  declined  to  exercise 
that  right.  The  court  held  the  pldntiff  entitled  to  recover  full 
damages,  and  the  exchequer  chamber  afterward  aflBrmed  the  judg- 
ment.   L.  B.,  4  Q.  B.  659. 

In  Bush  V.  Cole,  28  K  Y.  261,  auctioneers  having  authority  to 
sell  at  not  less  than  $2,800,  sold  to  the  plaintiff  at  $2,250.  The 
court  was  of  opinion  that,  although  their  principal  was  not  bound 
by  the  contract  of  sale,  the  auctioneers  were,  and  that  the  measure 
of  damages  was  the  value  of  that  which  the  contract,  if  performed, 
would  have  assured  to  the  vendee. 

Pumpelly  v.  Phelps^  40  N.  Y.  59,  was  a  case  where  a  trustee^  hav- 
ing power  to  sell  on  the  written  consent  of  the  cestui  que  trusty 
contracted  in  his  own  name  without  such  consent  The  cestui  que 
trusty  refusing  to  affirm  the  sale,  the  purchaser  was  held  entitled  to 
ftall  damages. 

The  principle  underlying  these  cases  is,  that  if  a  party  enten 
into  a  contract  to  sell,  knowing  that  he  cannot  make  a  title,  he  is 
remitted  to  his  general  liability,  and  the  exception  introduced  by 
Flureau  v.  ThamhiO  does  not  apply.  So  if  a  person  undertakes 
that  a  third  party  shall  convey,  and  is  unable  to  falfill  his  contract 
the  authorities  are  that  he  shall  pay  ftill  damages.  Such  contractt 
are  speculative  in  character,  and  the  party  giving  them  understands 
the  risk  he  assumes  when  the  covenant  is  entered  into.    Dyer  v. 
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Ihrsey,  1  OflL  ft  Johns.  440;  PinksUm  y.  Huiey  9  Ala.  252;  OOIm  t. 
Jemison,  12  Ala.  820 ;  Oale  y.  Dean,  20  IlL  320. 

There  are  also  numerouB  cases  which  decide  that  if  the  Yendor 
acts  in  bad  fiuth,  — as,  if  haYing  title  he  refuses  to  conYey,  or  dis- 
ables himself  from  conYeying,  the  proper  measure  of  damages  is  the 
Yalne  of  the  land  at  the  time  of  the  breach;  the  rule  in  such  case 
being  the  same  in  relation  to  real  as  to  personal  property.  McOon^ 
neffs  n&irs  y.  Dunlap*s  Devisees,  Hardin,  41 ;  GerauU  y.  Anderson, 
2  Bibb,  543 ;  Davis  y.  Lewis,  4  id.*  456 ;  Driggs  y.  Dtcight,  17  Wend. 
71;  Dustin  y.  Newcomer,  8  Ohio,  49;  Adams  y.  McMillan,  7  Port, 
73;  Trutt  y.  Granger,  8  N.  T.  115 ;  Martin  v.  Wright,  21  Ga.  504; 
Coz  Y.  Henry,  32  Penn.  Si  18;  Burr  y.  Todd,  41  id.  206.  And  the 
cases  before  referred  to,  in  which  a  party  undertook  to  sell  that  which 
he  did  not  own  and  knew  he  could  not  control,  may  also,  where  the 
other  iMurty  is  not  informed  of  the  defect,  be  considered  as  inYolYing 
a  degree  of  bad  faith,  and  haYe  generally  been  so  regarded  by  the 
courts. 

Bnt,  on  the  other  hand,  if  the  contract  of  sale  was  made  in  good 
faith,  and  the  Yendor  for  any  reason  is  unable  to  perform  it,  and  is 
gnilty  of  no  fraud,  the  clear  weight  of  authority  is,  that  the  Yendee 
is  limited  in  his  recoYery  to  the  consideration  money  and  interest, 
with  perhaps,  in  addition,  the  costs  of  inYestigating  the  title. 
Walker  Y.  Moore,  10  B.  and  G.  416 ;  Sihes  y.  WHd,  1  B.  and  S.  587 ; 
Same  Case,  4  id.  421 ;  Baldwin  y.  Munn,  2  Wend.  399 ;  Peters  y* 
McKeon,  4  Denio,  546 ;  Conger  y.  Weaver,  20  N.  T.  140 ;  AUen  v. 
Anderson,  2  Bibb,  415 ;  Qoff  y.  Hawks,  5  J.  J.  Marsh.  341 ;  Combs 
Y.  TarUon^s  Admr^  2  Dana,  464 ;  Seamore  y.  Harlan's  Heirs,  3  id.  410 ; 
Herndon  y.  Venable,  7  id.  371 ;  HaU  y.  DOaplaine,  5  Wis.  206 ;  Foley 
Y.  McKeegan,  4  Iowa,  1 ;  Sweem  y.  Stede,  5  id.  352 ;  BlackweU  y. 
Lawrence  Co.,  2  Black£  143 ;  TTiompson  y.  Guthrie,  9  Leigh,  101 ; 
Loomis  Y.  Wadfiams,  8  Gray,  557 ;  Dunnica  v.  Sharp,  7  Mo.  71 ; 
McClowry  y.  Croghan,  31  Penn.  St.  22 ;  Dumars  y.  Mitter,  34  id. 
319;  Hertzog  y.  Hertzog^s  Admr,,  id.  418;  McNdir  y.  Oompton,  35 
Penn.  St.  23 ;  Sautters  y.  Victory,  35  Vt.  351. 

There  are  some  cases  which  disregard  the  exception  introduced  by 
Flureau  y.  ThornhiU,  and  which,  treating  the  question  of  good  or 
bau  faith  in  the  Yendor  as  an  unimportant  circumstance,  hold  that 
the  measure  of  damages  on  breach  of  a  contract  to  conYcy  lands 
should  be  the  same  as  on  breach  of  a  contract  for  a  sale  of  per- 
sonalty.   It  is  remarkable  that,  though  this  general  subject  has 
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been  yeiy  fully  diflcofised  in  the  English  cases,  and  in  many  of  the 
American  cases  referred  to,  the  cases  opposed  to  them  appear  gene* 
rally  to  have  entirely  overlooked  that  discussion,  and  are  evidently 
decided  on  first  impression,  and  without  that  investigation  %nd 
reflection  which  so  important  a  subject  usually  receives.  The  cases 
of  Hopkins  v.  Lee,  6  Wheat  109;  Wells  v.  Abemethy,  5  Conn.  222; 
Buckmaster  v.  Grundy,  1  Scam.  310 ;  McKee  v.  Brandon,  2  id.  339 ; 
Oale  Y.  Dean,  20  IlL  820 ;  Gannett  v.  M' Clean,  6  H.  and  J.  297 ; 
Bryant  v.  Hambrick,  9  Ga.  133 ;  Whiteside  v.  Jennings,  19  Ala. 
784;  EiU  v.  Hobart,  16  Me.  164;  Warren  v.  Wheeler,  21  id.  484; 
Hopkins  v.  ToweU,  6  Yerg.  305 ;  Barbour  v.  NichoU,  3  &  1. 187 ; 
Nichols  V.  Freeman,  11  Ired.  99,  are  here  referred  to,  and  the  weight 
of  authority  opposed  to  them  is  so  overwhelmingt  and  rests  upon 
decisions  so  fully  and  so  careftilly  considered,  that  even  those  who 
are  dissatisfied  with  the  doctrine  declare  the  principle  too  firmly 
settled  to  be  disturbed.  See  Bngel  v. FUeh,  L.R,  3  Q. B.  314;  Sedg. 
on  Dam.  (3d  ed.)  188,  marg.  note. 

One  very  strong  reason  for  limiting  the  recovery  to  the  considera- 
tion money  and  interest  in  cases  free  from  bad  faith  is,  that  the 
measure  of  damages  is  thus  made  to  conform  to  the  rule  where  the 
party  assumes  to  convey  land  which  he  does  not  own,  and  an  action 
is  brought  against  him  on  the  covenants  of  title,  contained  in  his 
deed.  This  reason  is  made  specially  prominent  in  many  of  the 
cases,  and  it  cannot  be  denied  that  it  is  an  anomaly  if  the  vendee  is 
restricted  to  the  recovery  of  one  sum,  when  an  ineffectual  deed  is 
given,  but  allowed  to  recover  a  larger  compensation  in  case  the 
vendor,  when  he  discovers  the  defect  in  his  title,  has  manliness  to 
inform  the  vendee  of  the  fact,  and  to  decline  to  execute  worthless 
papers.  Had  Hammond  executed  and  delivered  a  deed  when  it  was 
ealled  for,  the  present  controversy  could  not  have  arisen ;  and  his 
failure  to  do  so,  which  worked  no  additional  wrong  to  the  vendee, 
and  was  all  that  he  could  do  consistent  with  good  &ith  and  honor- 
able conduct,  is  the  only  ground  upon  which  the  plaintiff  can  claim 
to  retain  the  large  damages  for  the  loss  of  her  bargain,  which  were 
awarded  her  in  the  present  case.  So  long  as  the  rule  stands  which 
thus  limits  the  damages  in  suits  upon  the  covenants  of  title,  so  long 
ought  we,  also,  I  think,  to  adhere  to  the  decisions  which  restrict  the 
recovery,  as  above  stated,  in  actions  upon  contracts  to  convey. 

It  remains  to  inquire  whether  the  vendee  in  the  present  case  is 
entitled,  under  the  decisions,  to  recover  damages  for  the  loss  of  her 
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bax^n,  either  on  the  groand  that  the  y^dor  asanmed  to  aell  what 
he  did  not  own,  or  that  he  has  acted  in  bad  fiuth.  The  rendor'a 
good  flaith  in  the  whole  transaction  was  ftilly  conceded  on  the  trial, 
and  was  assumed  by  the  circuit  judge  in  his  rulings.  And  the  in- 
structions the  judge  gaye  are  not  based  on  any  supposition  that  the 
yendor  had  knowingly  bargained  to  sell  what  he  did  not  own.  The 
contrary  is  clearly  inferable  firom  the  eyidence.  It  is  true  that  the 
yendor  understood  that  he  had  not  yet  obtained  the  legal  title,  but 
he  is  assumed  to  haye  supposed  he  had  the  equitable  title,  and  a 
right  to  compel  the  conyeyance  of  a  legal  title;  and  the  contract 
was,  therefore,  no  more  of  a  speculatiye  character  than  if  he  had 
supposed  the  legal  title  to  haye  been  already  yested  in  him.  The 
general  principle  does  not  depend  on  whether  the  yendor's  supjiosed 
title  was  a  legal  one  or  not  See  Pounsett  y.  Fuller^  17  0.  B.  660. 
When,  therefore,  the  circuit  judge  laid  down  a  general  rule  which 
made  the  belief  or  good  faitii  of  the  defendant  unimportant,  and 
which  would  giye  the  yendee  in  eyery  case  a  compensation  for  the 
loss  of  his  bargain,  where  for  any  reason  the  yendor  jGeuIb  to  pei^ 
form,  I  think  he  erred,  and  the  judgment  should  be  reyeraed  and  a 
new  trial  ordered. 
The  other  justices  concurred. 
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BuBSOK,  appellant^  t.  HmfmHOTOV. 

(A  MIoh.  41JL) 

Promtuarg  note — HghUqfmak$r — rwwmia  iftiwj^ 

A.  ezeeated  a  pramiflsozy  note  payable  to  B.,  or  order,  but  did  not  deliver  it. 
SubBequently  B.  took  the  note  ^m  the  pocuession  of  A.,  against  hia  preTloiui ' 
direction  and  without  his  knowledge,  and  pat  it  into  drcolation.    J3M,  that 
A.  was  not  liable  thereon  eren  to  a  Inma  fide  holder.    An  unatamped  note  !■ 
▼alid,  and  may  be  reoovered  upon  in  the  State  eoorta. 

AonoK  on  a  promissory  note  by  Hontington  againBt  Boraon. 
The  action  was  originally  oommenoed  before  a  jnstioe  of  the  peaoe^ 
but  was  afterward  remored  to  the  ciroait  court  The  note  wae  ae 
follows : 

"  SCHOOLCaAFT,  IClOH.,  ApT,  121%,  18M. 

"  Ninety  days  from  date,  for  valne  reoeiTed,  I  promise  to  pay  A.  N.  Gold- 
wood,  or  order,  %X\%M,  with  interest.  Jomr  W.  BuBSdM." 

Indorsed  on  the  back,—"  A.  N,  Qoldwood." 

At  the  trial  the  eyidence  showed  that  Goldwood  had  come  to  the 
bouse  of  Burson  to  finish  some  negotiations ;  that  the  note  was  then 
written,  and  Burson  signed  it;  that  for  some  purpose  Burson  left 
the  room,  the  note  being  on  the  table  and  his  sister  being  present^ 
and  told  Goldwood  not  to  take  the  note  because  the  negotiations 
were  not  finally  settled ;  that  while  Burson  was  out  Ooldwood  took 
the  note  and  went  away  with  it;  and  that  he  subsequently  indorsed 
it  to  Huntington,  who  sues  as  a  Inma  fide  holder.  The  note  was 
not  stamped  when  Goldwood  took  it  Judgment  for  plaintiff  De- 
fendant  appeals. 

Thomas  R  Sherwood^  for  appeUant,  dted  Story  on  Bills,  §§  186^ 
187,  208 ;  1  Oow.  Tr.  209;  4  GreenL  2,28;  8  yt94;  8  Gaines,  217; 
9  Johns.  295 ;  12  id.  806.  As  to  the  necessiiy  of  a  stamp,  Int.  R 
L.,  June  80,  '64,  §  158;  3  Pars,  on  Oont  818;  Peak,  178;  4  B.  & 
C.235;  6  D.  ft  &  806;  8  Gamp.  103;  Story  on  Notes,  §  197;  IS 
Johns.  810 ;  8  Eenf  s  Gom.  108 ;  4  Mass.  870;  6  Pick.  258 ;  14  id. 
168;  1  Doug.  418;  4  Hill,  442. 

Vol.  17.— 
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J.  L.  Hawes,  for  respondenty  cited  Story  on  BillSy  §  188 ;  Bostmek 
T.  Dodge,  1  Dong.  413 ;  OuthwUe  y.  Portery  13  Mich.  533 ;  VifUim  t. 
Ptck,  14  Mich.  287 ;  WoodhuU  y.  Holmes,  10  Johns.  231 ;  VaOH 
y.  Parker,  6  Wend.  615 ;  Rockwett  y.  Charles,  2  Hill,  499. 

Chbistiakoy,  J.  (after  disposing  of  seyeral  questions  of  eyi- 
dence  and  practice).  As  a  general  role,  a  negotiable  promissory  note, 
like  any  other  written  contract^  has  no  legal  inception  or  yaUd  ex- 
istence, as  snch,  until  it  has  been  deliyered  in  accordance  with 
the  purpose  and  intent  of  the  parties.  See  Edwards  on  Bills  and 
Notes,  175,  and  authoritieB  cited,  and  1  Pars,  on  Bills  and  Notes,  48 
and  49,  and  cases  cited ;  and  see  Thomas  y.  Watkins,  16  Wis.  549 ; 
Mahon  y.  Sawyer,  18  Ind.  73 ;  Carter  y.  MeCliniock^  29  Mo.  464. 

Deliyery  is  an  essential  part  of  the  making  or  execution  of  the 
note,  and  it  takes  effect  only  from  deliyery  (for  most  purposes),  and 
if  this  be  subsequent  to  the  date,  it  takes  effect  from  the  deliyery 
and  not  from  the  date.  1  Pars.  tM  supra.  This  is  certainly  tme 
as  between  the  original  parties. 

But  negotiable  paper  differs  from  ordinary  written  contracts  in 
this  respect :  that  eyen  a  wrongftd  holder,  between  whom  and  the 
maker  or  indorser  the  note  or  indorsement  would  not  be  yalid,  may 
yet  transfer  to  an  innocent  party,  who  takes  it  in  good  faith,  with- 
out notice  and  for  yalue,  a  good  title  as  against  the  maker  oi 
indorser.  And  the  question  in  the  present  case  is,  how  far  this 
principle  will  dispense  with  deliyery  by  the  maker. 

When  a  note  payable  to  bearer,  which  has  once  become  operatiye 
by  deliyery,  has  been  lost  or  stolen  from  the  owner,  and  has  subse- 
quently came  to  the  hands  of  a  bona  fide  holder  for  yalue,  the  latter 
may  recoyer  against  the  maker,  and  dl  indorsers  on  the  paper  when 
in  the  hands  of  the  loser,  and  the  loser  must  sustain  the  loss.  In 
such  a  case  there  was  a  complete  legal  instrument ;  the  maker  is 
clearly  liable  to  pay  it  to  some  one,  and  the  question  is  only  to 
whom. 

But  in  the  case  before  us,  where  the  note  had  neyer  been  deliyered, 
and  therefore  had  no  legal  inception  or  existence  as  a  note,  the  ques- 
tion is  whether  he  is  liable  to  pay  at  all,  eyen  to  an  innocent  holder 
for  yalue. 

The  wrongful  act  of  a  thief  or  a  trespasser  may  depriye  the  holder 
of  his  property  in  a  note  which  has  once  become  a  note,  or  property, 
by  deliyery,  and  may  transfer  the  title  to  an  innocent  purchaser  for 
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value.  But  a  note  in  the  hands  of  the  maker  before  delivery  is  not 
property^  nor  the  subject  of  ownership,  as  such ;  it  is,  in  law,  but  a 
blank  piece  of  paper.  Can  the  theft  or  wrongful  mzure  of  this  pi^ 
per  create  a  valid  contract  on  the  part  of  the  maker  against  his  witty 
where  none  existed  before  t  There  is  no  principle  of  the  law  of  con- 
tiacts  npon  which  this  can  be  done,  unless  the  facts  of  the  case  are 
such  that,  in  justice  and  fairness,  as  between  the  maker  and  the  in- 
nocent holder,  the  maker  onght  to  be  estopped  to  deny  the  making 
and  delivery  of  the  note. 

But  it  is  urged  that  this  case  falls  within  the  general  prmdple 
which  has  become  a  maxim  of  law,  that,  when  one  of  two  innocent 
persons  must  suffer  by  the  acts  of  a  third,  he  who  has  enabled  such 
third  person  to  occasion  the  loss  must  sustain  it.  This  is  a  prin- 
ciple of  manifest  justice  when  confined  within  its  proper  limits. 
But  the  principle,  as  a  rule,  has  many  exceptions ;  and  the  point  of 
difficulty  in  its  application  consists  in  determining  what  acts  or  con* 
duct  of  the  iMurty  sought  to  be  changed  can  properly  be  said  to  hare 
^enabled  the  third  person  to  occasion  the  loss,**  within  the  meaning 
of  the  rule.  If  I  leave  my  horse  in  the  stable,  or  in  the  pasture,  I 
oannot  properly  be  said  to  have  enabled  the  thief  to  steal  him,  with- 
in the  meaning  of  this  rule,  because  he  found  it  possible  to  steal 
him  from  that  particular  locality.  And  upon  examination  it  will 
be  found  fchat  this  rule  or  maxim  is  mainly  confined  to  cases  where 
the  party  who  is  made  to  suffer  the  loss  has  reposed  a  confidence  in 
the  third  person  whose  acts  have  occasioned  the  loss,  or  in  som» 
other  intermediate  person  whose  acts  or  negligence  have  enabled 
such  third  person  to  occasion  the  loss ;  and  that  the  party  has  been 
held  responsible  for  the  acts  of  those  in  whom  he  had  trusted  upon 
grounds  analogous  to  those  which  govern  the  relation  of  principal 
and  agent ;  that  the  party  thus  reposing  confidence  in  another  with 
respect  to  transactions,  by  which  the  rights  of  others  may  be  af- 
fected, has,  as  to  the  persons  to  be  thus  affected,  constituted  the 
third  person  his  agent  in  some  sense,  and  having  held  him  out  aa 
such,  or  trusted  him  with  papers  of  indicia  of  ownership  which  hare 
enabled  him  to  appear  to  others  as  principal,  as  owner,  or  as  pos- 
sessed of  certain  powers,  the  person  reposing  this  confidence  is,  as 
to  those  who  have  been  deceived  into  parting  with  property  or  in- 
curring obligations  on  the  faith  of  such  appearances,  to  be  held  to 
ih€  same  extent  as  if  the  fact  had  accorded  with  such  appearances. 

Hence,  to  confine  ourselves  to  the  question  of  delivery,  the  author- 
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ities  *ii  referenoe  to  lost  or  stolen  nofces  which  hare  become  operative 
by  delivery  have  no  bearing  upon  the  question.  If  the  maker  or 
indorser,  before  delivery  to  the  payee,  leave  the  note  in  the  hands  of 
a  third  person  as  an  escrow,  to  be  delivered  upon  certain  conditions 
only,  or  voluntarily  deliver  it  to  the  payee,  or  (if  payable  to  bearer) 
tc  any  other  person  for  a  special  purpose  only,  as  to  be  taken  to,  or 
discounted  by,  a  particular  bank,  or  to  be  carried  to  any  particular 
place  or  person,  or  to  be  used  only  in  a  certain  way,  or  upon  certain 
conditions  not  apparent  upon  the  face  of  the  paper,  and  the  person 
to  whom  it  is  thus  intrusted  violate  the  confidence  reposed  in  him, 
and  put  the  note  into  circulation ;  this,  though  not  a  valid  delivery 
as  to  the  original  parties,  must,  as  between  a  Jxynafide  holder  for  value, 
and  the  maker  or  indorser,  be  treated  as  a  delivery,  rendering  the 
note  or  indorsement  valid  in  the  hands  of  such  bona  fide  holder;  or 
if  the  note  be  sent  by  mail,  and  get  into  the  wrong  hands,  as  the 
party  intended  to  deliver  to  some  one,  and  selects  his  own  mode  of 
delivery,  he  must  be  responsible  for  the  result  These  principles 
are  too  well  settled  to  call  for  the  citation  of  authorities,  and  mani- 
festly it  will  make  no  difference  in  this  respect,  if  the  note  or 
indorsement  were  signed  in  blank,  if  the  maker  or  indorser  part 
with  the  possession,  or  authorize  a  clerk  or  agent  to  do  so,  and  it  ii 
done.  1  Parsons  on  Bills  and  Notes,  109  to  114,  and  cases  cited, 
especially  Putnam  v.  Sullivan,  4  Mass.  45,  which  was  decided 
expressly  upon  the  ground  of  the  confidence  reposed  in  the  third 
person,  as  to  the  filling  up,  and  in  the  clerks  as  to  the  delivery. 

And  when  the  maker  or  indorser  has  himself  been  deceived,  by 
the  fraudulent  acts  or  representations  of  the  payee  or  others,  and 
thereby  induced  to  deliver  or  part  with  the  note  or  indorsement,  and 
the  same  is  thus  fraudulently  obtained  from  him,  he  must,  doubt- 
less, as  between  him  and  an  innocent  holder  for  value,  bear  the  con- 
sequences of  his  own  credulity  and  want  of  caution.  He  has  placed 
a  confidence  in  another,  and  by  putting  the  papers  into  his  hands, 
has  enabled  him  to  appear  as  the  owner,  and  to  deceive  others 
Cases  of  this  kind  are  numerous;  but  they  have  no  bearing  upon 
the  wrongful  taking  from  the  maker,  when  he  never  voluntarily 
parted  with  the  instrument  Much  confusion,  however,  has  arisen 
from  the  general  language  used  in  the  books  and  sometimes  by 
judges,  in  reference  to  cases  where  the  maker  has  voluntaiily  parted 
with  the  possession,  though  induced  to  do  so  by  fraud ;  when  it  is 
laid  down  as  a  general  rule,  that  it  is  no  defense  for  a  maker,  as 
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against  a  bona  fide  holder,  to  show  that  the  note  was  wrongfully  or 
fraadalently  obtained,  without  attempting  to  distinguish  between 
cases  where  the  maker  has  actually  and  voluntarily  parted  with  the 
possession  of  the  note,  and  those  where  he  has  not 

We  do  not  assert  that  the  general  rule  we  are  discussmg— that 
*  where  one  of  two  innocent  parties  must  suffer/' etc. — ^must  be  con- 
fined ezclusiyely  to  cases  where  a  confidence  has  been  placed  in 
some  other  person  (in  reference  to  delireiy)  and  abused.  There  may 
be  cases  where  the  culpable  negligence  or  recklessness  of  the  maker 
in  allowing  an  undeliyered  note  to  get  into  circulation,  might  justly 
estop  him  from  setting  up  non-delirery ;  as  if  he  were  knowingly  to 
throw  it  into  the  street,  or  otherwise  leave  it  accessible  to  the  public, 
with  no  person  present  to  guard  against  its  abduction  under  circum- 
stances when  he  might  reasonably  apprehend  that  it  would  be  likely 
to  be  taken. 

Upon  this  principle  the  case  of  Ingham  r.  Primrose,  7  0.  B.  N.  !1 
83,  was  decided,  where  the  acceptor  tore  the  bill  into  halves  (with 
the  intention  of  canceling  it)  and  threw  it  into  the  street,  and  the 
drawer  picked  them  up  in  his  presence,  and  afterward  pasted  the 
two  pieces  together,  and  put  them  into  circulation.  See  also  by 
analogy  Foster  v.  McEinnon,  L.  B^  4  0.  B.  704 

But  the  case  before  us  is  one  of  a  very  different  character.  No 
actual  delivery  by  the  maker  to  any  one  for  any  purpose. 

The  evidence  tends  to  show  that  when  he  left  the  room  in  his  own 
house,  the  note  being  on  the  table,  and  his  sister  remaining  there, 
he  did  not  confide  it  to  the  custody  of  the  payee,  but  told  him  not 
to  ikake  it,  and  no  final  agreement  between  them  had  yet  been  made 
and  no  consideration  given.  Under  such  circumstances  he  can  no 
more  be  said  to  have  trusted  it  to  the  payee's  custody  or  confidence! 
than  that  he  trusted  his  spoons  or  other  household  goods  to  his  cus- 
tody or  confidence ;  and  that  there  was  no  more  apparent  reason  to 
suppose  he  would  take  and  carry  off  the  one  than  the  other. 

The  maker,  therefore,  cannot  be  held  responsible  for  any  negli- 
gence ;  there  was  nothing  to  prove  negligence,  unless  he  was  bound 
to  suspect  and  treat  as  a  knave,  a  thief,  or  a  criminal,  the  man  who 
came  to  his  house  apparently  on  business,  because  he  afterward 
proved  himself  to  be  such.    This,  we  think,  would  be  preposteroua 

We,  therefore,  see  no  ground  upon  which  the  defendant  could  be 
held  liable  on  a  note  thus  obtained,  even  to  a  bona  fide  holder  for 
yalue.    He  was  guilty  of  no  more  negligence  than  he  who  took  the 
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paper,  and  the  plaintiff  shows  no  rights  or  equities  superior  to  those 
of  the  defendant. 

Such,  we  think,  mnst  be  the  resolt  npon  principle  We  haye 
oarefolly  examined  the  cases,  English  and  American,  and  are  satia- 
fled  there  is  no  adjudged  cases  in  the  English  courts,  so  far  as  their 
reports  have  reached  us,  which  would  warrant  a  recovery  in  the 
present  case.  Some  dicta  may  be  found,  the  general  language  of 
which  might  sustain  tiie  liability  of  the  maker;  such  as  that  of 
Alderson,  Baron,  in  Maraton  y.  AUmy  8  M.  &  W.  494,  cited  by  Dueb, 
J.,  in  Chyuld  v.  Segee^  5  Duer,  260,  and  that  used  by  Williams,  J„  in 
Ingham  v.  Primrose^  7  0.  B.  N.  S.  82.  But  a  reference  to  the  case 
will  show  that  no  such  question  was  inyolved,  and  that  these  remarks 
were  wholly  outside  of  the  case. 

There  are,  however,  two  recent  American  cases  where  the  note  or 
indorsement  was  obtained  without  delivery,  under  circumstanoei 
quite  as  wrongful  as  those  in  the  present  case,  in  one  of  which  the 
maker,  and  in  the  other  the  indorser  was  held  liable  to  a  bona  fide 
holder  for  value.  Shipley  v.  Carroll  et  a2.,  45  IlL  285  (case  of 
maker)  and  Qould  v.  Segee^  5  Duer,  266.  But  in  neither  of  these 
cases  can  we  discover  that  the  court  discussed  or  considered  the  real 
principle  involved ;  and  we  have  been  unable  to  discover  any  thing 
in  the  cases  cited  by  the  court  to  warrant  the  decision.  It  is  possi* 
ble  that  the  case  in  Illinois  may  depend  somewhat  upon  their 
statute,  and  the  note  being  made  as  a  mere  matter  of  amusement^ 
and  the  making  not  being  justified  by  any  legitimate  pending  busi- 
ness, the  maker  might  perhaps  justly  be  held  responsible  for  a  higher 
degree  of  diligence,  and  therefore  more  justly  chargeable  with  negli- 
gence under  the  particular  circumstances  than  the  maker  in  the 
present  case. 

There  is  another  case  {Worcester  Co.  Bank  v.  Dorchester  A 
Milton  Sank,  10  Gush.  488),  where  bank  bills  were  stolen  fix>m  the 
vault  of  the  bank,  which,  though  signed  and  ready  for  use,  had 
never  yet  been  issued,  and  on  which  a  bona  fide  holder  for  value 
was  held  entitled  to  recover.  This,  we  are  inclined  to  think,  was 
correct.  The  court  intimated  a  doubt  whether  the  same  rule  should 
apply  to  bank  bills  as  to  ordinary  promissory  notes,  and  as  to  the 
latter  failed  to  make  any  distinption  between  the  question  of  de- 
livery and  questions  affecting  the  rights  of  the  parties  upon  notes 
which  have  become  effectual  by  delivery.  But  we  think  bank  bills 
which  circulate  universally  as  cash,  passing  from  hand  to  hand 
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perhape  a  hundred  times  a  day,  without  saoh  inquirieB  as  are  usual 
in  the  cases  of  ordinary  promissory  notes  of  indiyidnals,  stand 
upon  quite  diiferent  grounds.  And,  oonsidering  the  temptations  to 
burglars  and  robbers,  where  large  masses  of  bank  bills  are  known 
to  be  kept,  and  i3ie  much  greater  fiEUsility  of  passing  them  oif  to 
innocent  parties,  without  detection  or  identification  of  the  bills  or 
the  jiartiesy  and  that  the  special  business  of  banks  is  dealing  in, 
and  holding  the  custody  of,  money  and  bank  bills,  it  is  not  un- 
reasonable to  hold  them  to  a  much  higher  degree  of  care,  and  to 
make  them  absolutely  responsible  for  their  safe  keeping.  We  do  not 
therefore  regard  this  case  as  haying  any  material  bearing  upon 
the  case  before  us. 

We  think  the  circuit  court  erred  in  refusing  to  charge  upon  this 
point,  as  requested  by  the  defendant  below. 

We  do  not  think  there  was  any  error  in  refusing  to  charge  that 
the  want  of  a  stamp  on  the  note  would  be  such  circumstance  of 
suspicion  as  to  put  the  indorsee  upon  inquiry  in  taking  the  note. 
Under  our  decisions  the  note  would  be  valid  and  could  be  enforced 
in  our  courts  without  a  stamp.  "^ 

Some  other  minor  questions  were  raised,  but  we  do  not  think 
they  will  be  likely  to  arise  upon  a  new  trial 

The  judgment  must  be  rerersed  with  coits^  and  a  new  trial 
awarded. 

The  other  justices  concurred. 
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SWm^r  ^  eamamffcm  SUtU  to  ftdmyd  eaurtt — famig%  wrp^rMm —  amm- 

B!f  en  ed  of  the  legielatare  of  llDehlgan  it  wne  pnnrlded  that  no  foreign  in 
■oxanoe  company  Bhoald  transact  business  within  that  State  without  fint 
appointing  an  agent,  in  that  State,  on  whom  process  of  the  State  courts  cooM 
be  served,  and  "  that  such  courts  siiall  hare  ezdusiTe  Jorisdiction  of  all  cases 
arising  under  this  act."  A  New  York  insurance  company  was  sued  in  the 
State  court  of  Michigan  and  accepted  seryice  of  process  through  their 
agent  in  that  State.  On  an  application  to  the  State  supreme  court  for  a  writ 
of  mof/^damuM  compelling  the  circuit  Judge  to  issue  an  order  transferring  the 
cause  to  the  United  States  court, —Asid,  (1)  that  the  company,  1^  operating 
under  the  Michigan  statutes,  and  accepting  service  of  process,  had  waived 
the  right  of  transfer;  and  (2)  that  a  writ  of  mondoMMM  was  not  the  proper 
remedy  even  if  the  company  were  entitled  to  the  transfer. 

Appjjoatiob  for  a  writ  of  mandamus.  The  Olens  Falla  Insiuraiioe 
Company,  a  New  York  corporatioiiy  was  saed  in  the  Jackson  ciroiiit 
ftnd  accepted  aenice  of  process  through  its  agent  doing  business  in 
this  State  under  the  laws  of  1869  relative  to  foreign  corporations. 
This  law  provides  that  no  foreign  insurance  company  shall  transact 
business  in  Michigan  without  first  appointing  an  agent  or  attorney 
^on  whom  process  of  law  can  be  served  which  process  shall 
issue  from  the  courts  of  this  State ;  and  such  court  shall  have  ex- 
clusive jurisdiction  of  all  cases  arising  under  this  act."  The  defend- 
ants moTed  to  have  the  cause  transferred  to  the  United  States  courts 
but  the  motion  was  denied,  whereupon  they  apply  to  this  court  for  a 
mandamus  compelling  the  Jackson  circuit  to  grant  the  order  of 
transfer* 

A.  BusseU,  for  relator,  cited  State  ex  rtl  Tod  t.  FaitfiM  Ckm. 
Pleas,  15  Ohio  St  377 ;  Hopper  v.  Kalhman,  17  OaL  617 ;  Brovm 
V.  Oripptn,  4  Hen.  ft  Mum£  173;  §  14»  IT.  S.  Jud.  Act,  1789; 
Ladd  V.  Tudor,  3  W.  ft  M.  325;  Star  Ins.  Oo.  Case,  2  Law  Bev.  183, 
Fisk  T  R.B.,6  Blatch£  362;  OonkL  Tr.  (8d.  ed.)  482. 
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Campbell,  0.  J.  This  is  an  application  for  an  order  on  the  cir- 
cuit judge  sitting  in  Jackson  county  to  show  cause  why  a  man- 
damus should  not  issue  to  direct  him  to  remoye  a  cause  to  the 
TJnited  States  circuit  court,  the  relator  being  defendant  and  a  cor- 
poration, under  the  laws  of  New  York,  and  the  plaintiff  being,  a 
citizen  of  Michigan  We  desired  the  counsel  for  tlie  relator  to  argue 
the  motion,  as  we  had  doubts  of  the  propriety  of  calling  upon  the 
circuit  judge  to  respond  to  such  an  order,  and  we  have  been  fur- 
nished with  the  citation  of  such  cases  as  could  be  found. 

It  is  alleged,  and  must  on  this  motion  be  assumed,  that  the  cir- 
cuit judge  took  no  exception  to  the  security  offered,  and  only  denied 
the  application  on  the  ground  that  the  relator  had  become  bound, 
by  the  conditions  on  which  it  assumed  to  do  business  in  Michigan, 
to  submit  to  the  jurisdiction  of  the  State  courts.  The  only  ques- 
tions, therefore,  are  whether  the  relator  has  incurred  any  such  obli- 
gation, and  whether  a  mandamus  should  be  granted  by  this  court 
as  the  proper  remedy  in  case  the  removal  is  within  the  acts  of  con- 
gress. We  think  that  on  both  grounds  the  application  should  be 
denied. 

We  think  the  validity  of  the  statute  providing  for  the  removal  of 
cases  to  the  United  States  circuit  courts  is  undoubted.  And  we 
held  in  Tawhey  v.  Richardson^  9  Mich.  539,  that,  in  cases  to 
which  it  applied,  the  removal  was  a  matter  of  right,  and  not  within 
the  discretion  of  the  State  courts.  If  this  were  the  case  of  a  citizen 
of  another  State,  having  the  full  rights  of  an  individual,  and  sub- 
ject to  no  disabilities,  we  should  have  no  doubt  of  the  incorrectness 
of  the  decision  below,  however  much  we  might  doubt  our  authority 
to  interfere  in  this  way  to  correct  it 

But  while  for  some  purposes  a  foreign  corporation  is  allowed  to 
be  regarded  as  a  citizen  of  the  State  incorporating  it,  and  while,  in 
the  absence  of  any  reason  to  the  contrary,  it  is  so  regarded  under 
the  TJnited  States  judiciary  acts  for  the  purposes  of  suit,  yet  any 
privilege  which  that  relationship  might  bestow  on  it  may  be  waived 
like  any  other  right,  and  the  party  may  be  estopped  from  setting  it 
up.  If  the  constitution  of  the  United  States  gave  exclusive  juris- 
diction of  suits  between  citizens  of  different  States  to  the  courts  of 
the  United  States,  then,  of  course,  the  State  courts  could  get  no 
jurisdiction  by  waiver  or  express  consent.  But  when  they  have 
original  jurisdiction,  and  th  )re  only  exists  a  right  to  remove  the 
.cause,  we  see  no  reason  why  a  party  may  not  become  bound  bj 
Vol.  IV.— 64 
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oorenant  or  estoppel  to  waive  his  priyilege  beforehand,  as  com- 
pletelj  as  he  would  lose  it  by  delaying  his  petition  too  long.  The 
principle  is  the  same  in  one  case  as  in  the  other. 

It  was  decided  in  Bank  of  Augusta  y.  JSsrb,  13  Pet  519,  that 
a  corporation  created  by  one  State  had  no  power  to  do  any  cor- 
porate act  in  another  State  unless  by  the  express  or  implied  asaent 
of  the  latter.  And  it  was  held  accordingly  in  Paul  y.  CammonuwaUA 
of  Virginia,  8  WaL  168,  that  such  assent  might  be  conditionaL 
The  court  use  the  following  language :  ^'Having  no  absolute  right 
of  recognition  in  other  States,  but  depending  for  such  recognition 
and  the  enforcement  of  its  contracts  upon  their  assent,  it  follows,  as 
a  matter  of  course,  that  such  assent  may  be  granted  upon  such 
terms  and  conditions  as  those  States  may  think  proper  to  impose. 
They  may  exclude  the  foreign  corporation  entirely ;  they  may  re- 
strict its  business  to  particular  localities,  or  they  may  exact  such 
security  for  the  performance  of  its  contracts  with  their  citizens  as  in 
their  judgment  will  best  promote  the  public  interest  The  whole 
matter  rests  in  their  discretion. 

The  State  of  Michigan  has  seen  fit  to  enact  that  no  foreign  in- 
surance company  shall  ti*an8act  business  in  this  State  without  first 
appointing  an  agent  or  attorney  in  this  State,  ''on  whom  process  of 
law  can  be  served,  which  process  shall  issue  from  the  courts  of  this 
State,  and  such  courts  shall  have  exclusive  jurisdiction  of  all  cages 
arising  under  this  act,^^    Laws  of  1869,  p.  243. 

This  language  is  free  from  ambiguity.  Submitting  themselves  to 
the  exclusive  jurisdiction  of  our  oourts  is  one  of  the  conditions  of 
their  corporate  action  in  Michigan.  As  they  could  not  act  at  all 
without  the  consent  of  the  State,  they  must  conform  to  these  con- 
ditions, and  must  be  regarded  as  waiving  all  privileges  inconsistent 
with  them.  Their  powers  exercised  here  are  the  same  as  if  they 
were  incorporated  by  our  laws,  and  they  become  to  that  extent 
Michigan  and  not  New  York  corporations  for  all  practical  pur- 
poses in  this  State.  They  have  appointed  their  agent  under  this 
statute,  and  subject  to  all  its  requirements. 

The  circuit  court,  therefore,  could  not  properly  compel  a  party 
who  had  sued  them,  when  they  have  covenanted  he  might  sne 
them,  to  go  into  another  jurisdiction. 

We  are  also  unable  to  discover  any  propriety  in  resorting  to  the 
writ  of  mandamus  of  this  court  to  correct  the  action  of  a  circuit 
court  in  a  case,  under  the  act  of  congress.    If  any  coercive  action 
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should  be  deemed  necessary  to  transfer  proceedings  into  the  courts 
of  the  United  States,  it  should  naturally  come  from  United  States 
authority ;  and  if  the  result  cannot  be  reached  without  the  interven- 
tion of  some  writ,  we  find  it  difficult  to  believe  that  the  remedy  can 
be  dependent  on  the  discretion  of  a  State  court  In  all  cases  where 
writs  are  expressly  mentioned  for  purposes  of  removing  cases  into 
United  States  courts,  they  issue  returnable  there.  There  is  no  writ 
of  certiorari  or  mandamus  known  to  the  conmion  law  issuing  from 
one  jurisdiction  to  courts  within  it  for  the  removal  of  causes  into 
anotiier  jurisdiction.  Certiorari  is  the  proper  writ  for  removing 
records  from  one  court  into  another  for  trial,  and  is  the  writ  ex- 
pressly authorized  to  be  issued  by  United  States  courts,  for  remov- 
ing thither  certain  cases  from  State  courts  under  the  act  of  1833. 
4  U.  S.  Stat.  683.  But  whether  certiorari  or  mandamus  would  be 
appropriate  for  this  purpose,  it  is  certainly  more  seemly  that  they 
should  not  depend  on  the  discretion  of  any  tribunal  not  holding  its 
commission  from  the  authority  creating  the  right  of  removal.  The 
United  States  supreme  court  has  never,  that  we  can  find,  decided 
expressly,  upon  a  case  arising  under  the  statute  in  question,  that 
the  circuit  courts  of  the  United  States  may  issue  the  proper  writ,  if 
any  is  required,  but  the  principle  has  been  asserted  distinctly  that  a 
summary  remedy  exists,  and,  if  so,  there  can  be  no  special  difficulty 
in  ascertaining  it  Gordon  v.  Longest,  16  Pet  97.  And  we  think 
the  view  taken  by  the  supreme  court  of  New  York  in-  the  case  of 
7%«  People  V.  The  Judges  of  N.  T.  Common  Pleas^  2  Denio,  197, 
refiising  a  mandamus^vi  in  accordance  with  good  sense.  We  should 
feel  disposed  to  go  as  &r  as  possible  to  prevent  a  failure  of  any 
right,  but  we  do  not  perceive  any  such  necessity  in  these  cases. 

It  is  questionable,  under  the  statute,  whether  any  affirmative 
action  is  contemplated  or  required  of  the  State  court,  from  which  a 
cause  is  removed,  which  could  render  any  mandate  necessary  in  any 
case.  The  {uirty  filing  the  petition  gives  security  that  he  will  enter 
copies  of  the  proceedings  in  the  United  States  court,  and  thereupon 
it  is  made  the  duty  of  the  State  court  to  ^^ proceed  no  further  in  the 
eauseT  But  there  is  nothing  indicated  by  the  statute  as  necessary 
to  be  done  by  the  court  to  complete  the  removal  The  original 
record  is  not  to  be  removed  from  the  State  court  It  is  only  to  ab- 
ftiun  fit>m  frirther  action.  The  moving  party  himself  files  the 
necessary  papers,  which  are  copies,  and  not  originals,  and  if  the 
derk  wiL  not  give  him  certified  copies  he  may  file  sworn  copies, 
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vnder  the  statute  of  1838.  4  U.  S.  Stat.  638.  That  statute  proyidea 
a  very  simple  method  of  obyiatmg  any  refusal  of  the  clerk,  and  we 
do  not  poroeiye  that  the  court  has  any  important  functions  in  the 
matter,  or  that  its  order  can  prevent  ilie  filing  of  the  needful  copies. 
In  ANeman  t.  Booth,  31  How.  506,  where  no  return  was  made  to  a 
writ  of  error,  the  defect  was  supplied  by  sworn  copies ;  and  if  the 
statutes  oonoeming  the  removal  of  causes  do  not  make  the  removal 
dependent  on  the  action  of  the  State  oourt,  there  can  be  no  possible 
neeeesitj  for  ifumAimtM^  and  any  subsequent  procedure  in  the  cause, 
if  unlawfti],  must  be  leadhed  in  another  way. 

Without  dedding  whether  or  not  this  court  has  any  jurisdiction 
to  interfere  in  snob  a  case  as  is  presented  to  us,  we  think  the  relator 
ii  pieoluded  from  asking  it»  and  that  the  remedy  sought  is  not  ap- 
pNpfiate^ 

The  oihiir  justices  caneimwL 
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SUPREME  JUDICIAL  COURT 


ov 


MASSACHUSETTS. 


Jfjojom  T.  Old  Oolovt  avd  Niwpobt  Bailwat  Ooxpavt. 

(108MaM.lOL) 


In  iinwinliig  the  damafM  oooMloiiad  to  the  owner  of  a  meeenege  bj  the  tak- 
ing  of  his  landfl  for  the  oonstraetloii  of  a  imilroftd,  the  depredation  of  yalae- 
arislng  from  the  prozimitj  of  the  road,  and  the  running  of  trains  shoald 
be  eonaidered  only  so  fiir  aa  it  ia  due  to  proximity,  aeeared  by  meana,  and 
aa  A  reanlt  of  sueh  taking. 

The  eflbeta  of  noise,  smoke,  soot  and  the  like,  are  not  distinct  elementa  of 
damage,  but.  In  estimating  the  depreciation  In  Talue  of  the  entire  traet, 
these  causes  may  be  considered,  in  so  far  aa  the  annoyance  and  InconTenl- 
ence  arising  therefrom  are  increased  by  reason  of,  and  aa  an  incident  to,  the 
taking  of  a  part  of  the  land. 

The  turning  of  surface  water  upon  land,  by  the  embankment  of  a  railroad,  Is- 
a  proper  element  in  estimating  the  damage  to  the  landowner  by  the  cob- 
■tnictlaaol  a  railroad. 

PixmoK  for  assessment  of  damages  occasioned  by  taking  pe- 
titioner's land  for  the  construction  of  respondents'  railroad.  On 
a  hearing,  by  a  jniy,  before  the  sheriff^  the  latter  certified  substan- 
tially as  follows:  l^e  premises  consisted  of  half  an  acre  of  land 
with  a  dwelling-house  and  other  buildings  upon  it ;  the  back  cor- 
ner of  which,  being  about  one-fifteenth  of  an  acre,  was  taken*  The 
petitioner  daimed  damages  for  depreciation  of  his  estate  by  reason  of 
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fche  proximity  of  the  railroad  to  his  dwelling-houBe^  such  depred- 
ation arifiing  firom  the  noise,  smoke  and  soot  from  trains,  etc^  and 
asked  one  witness^  how  much,  in  his  opinion,  the  estate  was  depre- 
ciated in  valne  by  the  constmction  of  the  road?  The  respondent 
objected  to  the  question,  unless  depreciation  arising  from  the  mere 
proximity  and  running  of  the  road  was  excluded,  but  the  question 
was  admitted  and  the  answer  was :  *^  It  would  be  reduced  about  one- 
third  as  a  dwelling-house." 

The  respondent  asked  the  sheriff  to  rule  that  depreciation  in  value 
arising  from  the  proximity  of  the  road  and  running  trains,  such  as 
noise  and  smoke  and  soot,  blowing  of  whistles,  stopping  of  trains, 
and  such  like  causes,  were  not  elements  of  damage  in  the  case ;  but 
the  sheriff  ruled  otherwise,  and  directed  the  jury  that  they  might 
assess  damages  for  these  causes.  The  petitioner  testified  that  the 
surface  water  from  rains  formerly  ran  down  the  street  past  his  house, 
but  that  the  construction  of  the  railroad  across  the  street  obstructed 
such  water  and  turned  it  upon  the  estate  adjoining  his  land,  from 
which  it  passed  upon  his  land  and  injured  it,  and  that  the  construc- 
tion of  a  small  culrert  under  the  railroad  would  hare  preyented  the 
injury.  The  respondent  objected  to  the  assessment  of  damages  for 
this  cause,  but  the  sheriff  ruled  that  the  jury  might  include  damages 
for  that  cause. 

The  jury  returned  a  yerdict  assessing  damages  for  the  petitioner, 
which  yerdict  was  set  aside  by  the  superior  court  and  the  petitioner 
excepted. 

J.  H.  Dean,  for  petitioner:  The  effect  of  the  noise,  smoke,  soot, 
blowing  of  whistles,  etc,  occasioned  by  the  running  of  trains  near 
petitioner's  dwelling,  were  proper  elements  of  damages.  Barnes  v. 
New  England  Worsted  Co.,  11  Meta  670 ;  Vandine  y.  Burpee,  13 
id.  288;  Bex  y.  White,  1  Burr.  333.  Danger  of  fire  fix>m  dose 
proximity  of  passing  trains,  has  been  recognized  as  an  element  of 
damage&  Proprietors  of  Locks  and  Canals  y.  Nashua  £  Lowell  B, 
B.  Co.,  10  Gush.  385  ;  Li  re  Stockport,  Timperly  d  ATbringham  B. 
B.  Co.,  10  Jur.  N.  S.  614.  Damages  of  nature  claimed  haye  been 
allowed.  Branch  v.  Hammer  Smith  <§  City  B.  B.  Co.,  L.  R,  2  Q.  B. 
223 ;  London  A  Northwestern  B.  B.  Co.  y.  Bradley,  3  Macn.  &  Gknrd. 
336 ;  Western  Penn.  B.  B.  Co.  y.  HiO,  56  Penn.  St  460. 

B.  H.  Bennetts  for  respondents. 
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Welus^  J.  In  this  case  the  premises  affected  by  the  location  of 
the  raUroad  consisted  of  a  dwelling-house  and  house  lot  of  about 
half  an  acre  of  land.  A  part  of  this  land  was  taken ;  and  the  ques- 
tion raised  is,  whether  the  jury  might  consider  the  depreciation  of 
the  value  of  the  estate  by  reason  of  the  proximity  of  the  railroad 
to  the  dwelling-house,  and  the  incidental  effects  of  the  running 
of  trains  thereon.  These  incidental  effects  are  the  natural  and  iney- 
itable  consequences  of  the  exercise  of  the  franchise  which  the  legis- 
lature has  granted  to  the  corporation.  They  do  not  therefore 
constitute  a  public  nuisance^  and,  independently  of  the  taking  of 
land,  they  cannot  be  made  a  ground  for  the  recovery  of  damages^  as 
for  a  private  injury.  See  Preabrey  v.  Old  Colony  and  Newport  Rail- 
way Co.i  ante,  1. 

But,  when  land  is  taken,  the  owner  is  entitled  to  compensation 
for  such  injury  to  the  value  of  his  whole  lot  as  is  occasioned  by  the 
appropriation  of  a  part  of  it  to  the  uses  for  which  it  is  taken. 

Such  an  appropriation  to  the  uses  of  a  railroad  may  clearly  be 
more  injurious  to  the  whole  lot,  aside  from  cuts  and  embankments, 
than  would  an  appropriation  for  a  highway  or  a  public  park.  One 
of  the  valuable  incidents  of  the  ownership  of  land  is  the  right  and 
power  of  exclusion.  So  far  as  the  value  of  the  property,  depending 
on  this  right  and  power,  is  affected  by  its  abridgment,  compensation 
therefor  should  be  included  in  the  damages.  But  for  the  authority 
conferred  by  its  franchise,  the  corporation  might  be  held  liable  in 
damages,  directly,  for  injuries  to  property  or  disturbance  in  its  occu- 
pation, in  the  manner  and  by  the  causes  relied  on  by  the  petitionei 
in  this  case.  Wesson  v.  WasAbum  Iron  Co.,  13  Allen,  95.  By  tak- 
ing a  part  of  the  petitioner's  land  the  corporation  is  enabled  to 
exercise  its  franchise  so  much  nearer  to  his  house,  and,  it  may  be, 
much  mo]:e  injuriously.  So  &r  as  it  is  more  injurious,  to  that  ex- 
tent the  damages  for  taking  the  land  should  be  increased.  The 
mcrease  is  not  additional  damages  for  the  probable  results  of  the 
exercise  of  the  fiunchise,  but  compensation  for  the  greater  injury 
to  the  whole  premises  involved  in  the  character  of  the  purpose  for 
which  a  part  is  taken. 

The  ruling  requested  by  the  respondent,  that  depreciation  of 
value  '^  arising  from  the  proximity  of  the  road  and  running  of  the 
trains''  should  be  excluded  from  consideration,  in  the  assessment  of 
damages,  was  properly  refrised.  Such  depreciation  should  be  con- 
sidered, so  far  as  it  is  due  to  proximity  secured  by  means  of  taking 
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ft  part  of  the  petitioner's  land,  and  would  not  have  resulted  but  fot 
fuch  taking. 

On  the  other  hand,  the  testimony  of  the  witness  oflTered  by  the  pe- 
tioner  and  admitted,  as  to  ^'how  much  in  his  opinion  the  estate  was 
depreciated  by  the  construction  of  the  road  f  and  the  direction  to 
the  jury  '^  that  they  might  assess  damages  for  these  causes  as  well  as 
others,"  gare  too  broad  a  range  to  the  estimate  of  the  damages  to 
which  the  petitioner  was  entitled.  His  lot  contained  but  half  an 
acre.  If  the  road  had  been  constructed  close  to  his  land,  but  with- 
out taking  any  part  of  it»  he  would  have  had  no  right  to  recoyer  for 
any  depreciation  in  the  value  of  his  property  by  reason  of  the  sev* 
eral  causes  to  which  these  rulings  relate.  It  is  only  so  £Eff  as  the 
annoyances  and  inconyenienoe  arising  firom  these  causes  are  in- 
creased by  reason  of  the  taking  of  a  part  of  the  land,  that  they  are 
to  be  considered  as  an  incident  of  such  taking,  in  estimating  the 
damages  or  depreciation  of  yalue.  The  petitioner's  lot  did  not,  ap- 
parently, giye  him  that  right  and  power  of  exclusion  to  such  an  ex- 
tent that  the  whole  depreciation  in  the  yalue  of  his  property  by  the 
construction  of  the  road  can  be  supposed  to  be  due  to  the  tfJdng  of 
a  part  of  his  land  and  the  causes  cQrectly  affecting  the  premises.  It 
is  proper,  therefore,  that  the  case  should  be  submitted  to  another 
jury.    Eldridge  y.  Smithy  13  Allen,  140. 

The  injury  from  surface  water  turned  back  by  the  embankment 
of  the  railroad,  and  made  to  flow  upon  the  petitioner's  land,  or  pre- 
yented  from  escaping  therefrom  in  ihe  usual  mode,  was  proper  for  the 
consideration  of  the  jury  in  estimating  his  damage&  Where  there 
is  a  public,  or  eyen,  it  would  seem,  a  private,  right  or  easement  of 
drainage,  it  is  the  duty  of  the  railroad  corporation  to  make  suitable 
provision  for  it ;  and  their  fisdlure  to  do  so  subjects  them  to  an  ac- 
tion of  tort,  but  not  to  damages  upon  complaint  Proprietors  of 
Locks  and  Canals  v.  Nashua  and  LoweU  Railroad  Co^  10  Gush.  885 ; 
Psrry  v.  Worcester,  6  Gray,  544.  But  no  such  duty  exists  in  regard 
to  surface  water.  The  cuts  and  embankments  and  necessary  gut- 
ters of  the  railroad  track  will  unavoidably  modify  the  flow  of  sur- 
face water,  and  sometimes  cause  damage  by  keeping  it  back  or  pro« 
jecting  it  in  largb  quantities  upon  lands  adjoining  the  road.  Inju- 
ries to  land  from  such  causes  would  seem  clearly  to  fall  within  the 
class  of  effects  which  have  been  held  to  afford  ground  for  the  assess- 
ment of  damages  under  the  statute.  Dodge  v.  County  Oommissionersy 
3  Mete.  380 ;  Babcock  v.  Western  Railroad  Co.^  9' id.  553.;  Parker  v. 
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Basion  and  Maine  Railroad,  3  Gush.  107 ;  Chapin  y.  Boston  and 
Providence  Railroad  Co.,  6  id.  422 ;  Tower  y.  Boston,  10  id.  236 ; 
Brown  y.  Providence,  Warren  and  Bristol  Railroad  Oo,  6  Gray,  85 ; 
Curtis  y.  Eastern  Railroad  Co.,  14  Allen,  55. 

The  proyisions  of  general  statuteSy  chapter  63,  section  40,  author- 
izing the  commissioners  to  require  the  corporation  to  construct  and 
maintain  such  drains,  culyerts,  etc.,  ^^  as  they  judge  reasonable  for 
the  security  and  benefit  of  such  owners,^'  imply  that  the  landowners 
are  to  be  protected  in  this  respect  at  the  expense  of  the  corporation. 
If  protection  is  not  secured  by  means  of  such  an  order,  the  only 
indemnity  which  the  landowner  can  haye  must  be  by  the  assess- 
ment of  compensation  in  damages.  Turner  y.  Dartmouth,  13  Allen, 
291. 

Upon  the  ground  first  considered,  the  decision  of  the  superior 
eourt^  setting  aside  the  yerdict,  was  right 

Exceptions  overruled. 
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on  Haas.  ».) 

BestraifU  of  trade. 

The  defendant  sold  to  the  plaintiff  two  patents  Issned  to  him  for  improy»- 
ments  in  twist  drills  and  collets,  oovenanting  at  the  same  time  to  transfer  to 
the  purchasers  all  his  subsequent  improyements  in  the  process  of  manufao- 
ture,  and  that  he  would  at  no  time  aid,  assist  or  encourage,  in  anj  manner, 
any  competition  against  them.  Afterward  he  removed  to  another  State  and 
engaged  in  the  manufacture  of  other  twist  drills  and  collets,  selling  them 
in  the  same  market  in  competition  with  plaintiffs.  In  a  suit  to  restrain  de- 
fendant from  violating  his  covenant,  held,  that  as  the  business  was  not  local 
in  its  character,  and  the  restraint  not  greater  than  the  interest  of  the  plaln- 
tifis  required,  the  contract  was  valid 

Bill  in  equity  to  restrain  defendant  firom  yiolating  hit  ooyenanb 
The  tactB  are  stated  in  the  opinion. 

P.  E.  Tucker  and  B.  W.  Harris,  for  defendant 


r.  2>.  EHiot  and  T.  M.  Stetson,  for  plaintiff 
Vol.  IV.—  65 
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Ohapican,  0.  J.  As  the  case  oomes  before  us  on  demuner  to  tbt 
plaintiffs'  bill  in  equity,  the  allegations  of  the  bill  must  be  taken  to 
be  trae. 

The  plaintiffs  seek  to  restrain  the  defendant  from  violating  m 
agreement  made  between  the  parties  June  22, 1864.  The  defendant 
coTenants  therein  that  he  will  convey  to  the  plaintifft  two  patents 
which  have  been  issued  to  him  for  improvements  made  by  him  in 
'^ twist  drills  and  collets;'' also  his  machinery  and  tools;  also  his 
rights  of  renewal  and  extension  of  the  patents ;  his  rights  to  letters 
patent  for  his  machinery  and  inventions  for  making  drills  and  col- 
lets, or  parts  thereof^  or  for  any  portions  of,  or  principles  or  combina- 
tions used  in,  such  machinery  or  inventions.  He  warrants  his  title 
to  the  patents  and  the  property  sold,  and  agrees  to  make  all  neces- 
sary assignments  and  conveyances.  He  also  agrees  to  transfer  to 
them  all  improvements,  new  modes  of  manufacture,  inventions  and 
arrangements,  relating  to  any  of  the  premises  and  the  general  busi- 
ness of  the  company,  that  he  may  make  or  invent,  and  that  he  will 
use  his  best  efforts  for  the  perfecting  of  improvements  in  the  busi- 
ness and  manufacture,  and  for  such  alterations  and  combinations  as 
may  tend  to  insure  the  success  of  the  same  and  of  the  company; 
and  he  also  covenants  to  do  no  act  that  may  injure  the  company  or 
its  business,  and  that  he  will  at  no  time  aid,  assist  or  encourage  in 
any  manner  any  competition  against  the  same.  He  agrees  to  serve 
as  the  superintendent  of  the  company  for  three  years  from  July  1, 
1864,  perform  such  duties  as  shall  be  assigned  to  him,  and  give  his 
whole  time  and  efforts  for  building  up  the  business  of  the  company. 

In  consideration  of  these  covenants,  the  company  covenants  to 
pay  him  )5,000  in  thirty  days ;  and  $5,000  more  out  of  the  net 
earnings  and  profits  of  the  business  after  paying  certain  dividends; 
and  11,500  per  year  for  the  term  of  three  years,  payable  monthly. 

The  defendant  had  obtained  his  patents  and  commenced  manu- 
focturing  the  articles ;  but,  being  unable  to  carry  on  the  business 
successfully,  he  induced  certain  persons  to  unite  with  him  in  form- 
mg  the  company  and  carrying  on  the  business  of  manufacturing 
and  selling  the  articles.  They  proceeded  in  the  business,  and  this 
business  was  not  intended  to  be,  and  was  not,  local  in  its  character. 
They  employed  him  for  the  three  years,  and  agreed  with  him  to 
continue  in  their  service  for  another  year.  But  in  December,  1868, 
he  resigned  his  ofSce  of  superintendent ;  and  though  the  plaintiAs 
continue  to  carry  on  their  business  and  sell  their  twist  drills  and 
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collets,  the  defendant  has  transferred  his  stock  in  their  oompany, 
and  ei  tered  into  the  manufacture  of  other  twist  drills  and  collets 
in  Newark,  New  Jersey,  which  he  sells  in  the  same  markets  in 
competition  with  them,  at  reduced  prices,  and  to  the  same  persons 
who  dealt  with  the  defendant  as  the  plaintiffs'  superintendent,  and 
endeavors  to  supply  the  markets  with  these  articles. 

The  defendant  demurs,  on  the  alleged  ground  that  his  covenants 
are  in  restraint  of  trade,  contrary  to  public  policy  and  void,  and 
that,  therefore,  he  has  a  legal  right  to  disregard  them.  The  prinoi* 
pie  on  which  the  defense  rests  has  been  much  discussed,  and,  since 
the  case  of  Mitchel  y.  Reynolds,  1  P.  Wms.  181,  it  has  been  well 
established  in  England.  It  is  also  established  in  this  common  wealth 
See  Taylor  y.  Blanchard,  13  Allen,  370,  and  cases  cited.  Thtt 
question  now  before  us  is,  whether  it  extends  to  a  case  like  tbe 
present. 

It  has  never  been  extended  to  a  business  protected  by  a  patent. 
Therefore,  so  far  as  any  interference  with  the  plaintiffs'  patents  it 
concerned,  the  covenants  are  not  in  restraint  of  trade.  But  it  is 
not  alleged  that  the  defendant  does  infringe  their  patents;  and  thus 
the  case  does  not  rest  on  that  ground. 

Nor  does  it  extend  to  a  business  which  is  a  secret,  and  not  known 
to  the  public;  because  the  public  has  no  rights  in  the  secret. 
Bryaon  v.  Whitehead^  1  Sim.  &  Stu.  74;  Peabody  v.  Norfolk^  98 
Mass.  452.  All  future  inventions  and  improvements  which  the  de- 
fendant might  make  would  necessarily  be  of  this  character ;  for  if 
they  were  not  then  secret,  they  would  not  be  new  inventions  or  im- 
provements. Some  of  them  might  not  be  patented,  yet  the  de- 
fendant bound  himself  to  use  them  exclusively  for  the  benefit  of  the 
plaintiff. 

The  language  of  the  contract  implies  that,  when  the  plaintiffs 
joined  the  defendant  in  his  new  business,  they  had  confidence  in  his 
mechanical  skill  and  ingenuity,  and  intended  to  avail  themselves  of 
it  for  the  benefit  of  the  business  in  which  he  induced  them  to  em- 
bark ;  and  that  it  was  a  material  part  of  the  consideration  for  which 
they  paid  him  so  considerable  a  sum  and  invested  their  capital.  It 
was  not  in  restraint  of  trade,  nor  contrary  to  public  policy,  that  the 
defendant  should  contract  to  render  to  the  plaintiffs  his  exclusive 
services  in  this  respect.  This  part  of  the  contract  he  is  alleged  to 
have  violated.  And  although  the  defendant  did  not  technically  be- 
come a  partner  with  the  plaintiffs,  yet  he  became  the  associate  of 
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ibe  other  stockholders  in  the  business,  he  himself  inducing  them  to 
join  him  in  it,  and  having  a  large  interest  vl  the  formation  of  the 
company;  and  the  same  principle  that  enables  a  partner  to  bind 
himself  to  do  nothing  in  competition  with  the  business  of  the  firm 
ought  to  apply  to  him. 

In  Taylor  y.  Blanehard,  cases  were  suggested  in  which  tixe  re* 
striction  would  be  valid,  if  it  did  not  extend  beyond  the  limits  of 
the  good  will  of  the  business  which  was  the  subject  of  the  sale,  eyen 
if  it  covered  the  whole  State.  In  some  of  the  English  cases,  it  had 
been  said  that  the  contract  was  valid  unless  it  imposed  some  restric- 
tion beyond  what  the  interest  of  the  party  required.  Tallis  v.  Tallisj 
1  El.  &  Bl.  391 ;  Mallan  v.  May,  11  Mees  &  Wels.  653,  667.  But 
in  these  cases  the  restriction  was  local.  In  former  times,  almost 
every  species  of  business  that  was  carried  on  was  of  a  local  character ; 
but  there  are  some  recent  English  cases  in  which  the  principle  has 
been  considered  with  reference  to  business  which  was  not  locaL 

In  Ainsworth  v.  Bentley,  14  Weekly  Bep.  630,  the  plaintiff  had 
in  1851  purchased  of  the  defendant  '^  Bentley's  Miscellany,"  which 
was  then  an  established  magazina  He  took  an  agreement  that  the 
defendant  would  not  publish  another  periodical  of  a  like  nature. 
In  1865,  the  defendant  entered  into  an  arrangement  to  become  the 
publisher  of  **  Temple  Bar,"  a  periodical  of  a  like  nature,  and  within 
the  restriction.  It  was  objected  that  the  agreement  was  void,  being 
in  restraint  of  trade  and  unlimited,  and  that  magazine  pubUshing 
was  a  trade  of  itsel£  But  Vice-Ohancellor  Wood  granted  an  in- 
junction against  violating  the  contract 

In  Stiff  V.  CassM,  2  Jur.  N.  S.  348,  the  defendant  agreed  with 
the  plaintiff  to  write  two  tales  for  a  periodical  paper,  and  that  he 
would  not  write  for  any  other  publication  which  should  be  sold  for 
less  than  a  certain  price,  for  the  space  of  a  year.  The  restriction 
was  held  to  be  valid,  though  it  had  no  limitation  as  to  space. 

In  Ingram  v.  Stiff,  5  Jur.  N.  S.  947,  a  weekly  periodical  was 
sold,  with  an  agreement  by  the  vendor  not  to  publish,  either  alone 
or  in  partnership,  any  other  periodical  of  a  nature  similar  to  it» 
This  agreement  was  held  to  be  valid,  and  was  enforced  by  in* 
junction. 

In  these  cases,  the  restriction,  though  extending  through  the 
whole  kingdom,  was  obviously  no  greater  than  the  interest  of  the 
vendee  required ;  and,  by  giving  it,  the  vendor  had  been  able  to  ob- 
tain an  enhanced  price  for  what  he  sold. 
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In  Leather  Cloth  Co.  y.  Lorsont,  Law  Bep.,  9  Eq.  345,  a  company 
had  been  formed  for  the  purpose  of  working  a  certain  process  of 
mannfactnre,  introdaoed  into  Great  Britain  from  Americai  They 
purchased  the  rights  with  an  agreement  of  the  vendors  that  they 
would  not,  directly  or  indirectly,  carry  on,  nor  would  they,  to  the 
best  of  their  power,  allow  to  be  carried  on  by  others,  in  any  part  of 
Europe,  any  company  or  manu&ctory  having  for  its  object  the 
manufacture  or  sale  of  productions  tiierein  manufactured  in  the 
business  or  manufacture  of  the  vendors,  and  would  not  communicate 
to  any  person^  or  persons  the  means  or  processes  of  such  manu- 
facture, so  as  in  any  way  to  interfere  with  the  exclusive  enjoyment 
by  the  purchasing  company  of  the  benefits  agreed  to  be  purchased. 
It  was  held  that  the  restraint  was  not  greater,  having  regard  co  the 
subject-matter  of  the  contract^  than  was  necessary  for  the  protection 
of  the  purchasers;  and  it  was  enforced  against  the  vendors.  The 
decision  acknowledges  the  principle  that  contracts  are  void,  if  their 
olgect  is  to  deprive  the  State  of  the  benefit  of  the  labor,  skill  or 
talent  of  a  citizen.  But  the  court  say  that,  on  the  other  hand, 
public  policy  requires  that  when  a  man  has,  by  skill  or  other  means, 
obtained  something  that  he  wants  to  sell,  he  diould  be  at  liberty  to 
sell  it  in  the  most  advantageous  way  in  the  market,  and,  in  order  to 
enable  him  to  do  this,  it  is  necessary  that  he  should  be  able  to  pre- 
clude himself  firom  entering  into  competition  with  the  purchaser, 
provided  the  restriction  is  not  unreasonable.  He  may  not  have  any 
more  restraint  than  is  necessary  for  the  benefit  of  the  purchaser^ 
but  to  that  extent  he  may  have  it 

In  this  country  there  are  periodical  publications  that  have  a  very 
wide  circulation ;  and  it  is  obvious  that  a  purchaser  of  the  proprie- 
torship cannot  afibrd  to  pay  the  ftill  value,  unless  he  can  obtain 
from  the  vendor  a  valid  restriction  against  competition,  which  restric- 
tion shall  be  as  extensive  as  his  interest  requires,  though  it  may 
cover  the  whole  of  a  State,  or  the  whole  country.  The  same  would 
be  true  as  to  some  books.  For  example,  the  author  of  a  popular 
school  book  could  not  sell  its  proprietorship  for  its  full  value,  unless 
he  could  bind  himself  not  to  prepare  another  book  which  should  be 
used  in  competition  with  it. 

The  same  would  be  true  as  to  some  manu£EU)tured  articles.  The 
present  case  famishes  an  illustration.  The  defendant  could  not 
have  obtained  the  consideration  which  was  paid  him,  if  it  had  been 
understood  that  this  contract  which  he  has  violated  had  no  validity. 
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He  ia  appropriating  to  himself  a  part  of  that  which  he  has  eold  to 
the  plaintifb,  and  which  is  valnable  property  to  them.  It  is  nnliks 
ihe  cases  where  the  prohibition  extends  beyond  what  the  interests  of 
the  pnrchaser  require,  or  is  in  any  way  unreasonable.  The  oonrt  aie 
of  opinion  that  the  contract  is  Tslid.  D0murr0r  ovmrrtML 


I)  •   II.  ;ui 


Haybbhill  Bninei  Pbopbixiobs  t.  Oouhtt 

(108M«M.]aOL) 

(hmUhUianalkm — iMngpHvaU  bridge  farpubUopvfpoeei^emkmUdommkL 


ion  act  of  the  Iflgialatare  aathoriiiiig  oonntj  oommisBionen  to  laj  oat  a  bzidgi^p 
owned  bj  priyate  individuals  as  a  highwaj,  and  to  apportion  between  the 
ooontjr  and  the  towns  benefited  the  damages  to  be  pidd  theref or»  is  a  ocmstl- 
tntional  ezerdee  of  the  right  of  eminent  domain. 

The  payment  of  Buch  damages  need  not  preoede  the  seiioze,  but  the  mnana 
for  secaring  indemnity  need  be  such  tliat  the  owner  will  be  put  to  no  xlak 
or  unreasonable  delay. 

Gebtiobabi  to  qnash  proceedings  of  the  county  commissioners  in 
laying  out  the  petitioners'  bridge  as  a  highway  under  the  statute  of 
1868,  chapter  309^  section  8.  This  act  requires  the  county  commis- 
sioners of  Essex  to  lay  out  as  for  a  highway,  certain  bridges  oyer  the 
Merrimack  river  including  the  bridge  of  petitioner,  in  the  manner 
now  provided  by  law  for  laying  out  of  highways,  and  to  determine 
what  proportion  of  the  amount  of  damages  sustained  by  the  propria 
etor  of  said  bridges  shall  be  paid  respectively  by  the  county  of  Essex, 
and  by  the  several  cities  and  towns  benefited  by  such  laying  out.  The 
commissioners  proceeded  to  lay  out  petitioners'  bridge  ss  a  highway, 
and  estimated  the  damages  therefor  at  the  sum  of  $23,000;  $10,000 
of  which  they  ordered  to  be  paid  out  of  the  county  treasury ;  $9,000 
by  the  inhabitants  of  Haverhill,  and  $4,000  by  another  town.  AH 
of  which  sums  they  decreed  ''shall  be  payable  to  said  proprietors  by 
said  county  and  towns  aforesaid,  upon  the  laying  out  of  said  bridge 
as  a  highway  as  aforesaid.'" 

The  petitioners  allege  that  these  proceedings  were  void,  for  tlif 
reason  among  others  that  the  act  was  unconstitutionaL 

G.  P.  ChocUBy  for  petitioners. 

8.  B.  Ivesy  Jr.,  and  J.  C,  PerkinSf  for  respondents. 
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OoLiv  J.  The  statute  of  1868,  chapter  309,  imperatiyely  requires 
the  county  comnuBaioners  to  appropriate  the  property  and  franchise 
sf  the  petitioners  to  the  public  use  by  hiying  their  toll  bridge  out 
as  a  highway.  It  is  objected  that  its  provisions  yiolate  the  consti- 
tution of  the  commonwealth.  The  court  are  of  opinion  that,  under 
this  statute,  construed  according  to  the  manifest  intent  of  the  leg- 
islature, the  power  existing  in  the  supreme  authority  of  the  State, 
to  take  priyate  property  for  the  pubUo  use,  may  be  lawfully  exer- 
cised. 

It  belongs  to  the  legislature  to  determine,  in  view  of  the  general 
welfiune,  whether  an  exigency  exists  which  justifies  the  exercise  of 
this  right  of  eminent  domain.  Ordinarily,  as  in  the  case  of  the  lay- 
ing out  of  highways,  proyisions  are  made  by  general  laws  for  the 
exercise  of  the  power ;  and  the  necessity  for  its  application  in  par- 
ticular instances  is  left  to  the  adjudication  of  certain  designated 
officers  or  tribunals.  But  there  can  be  no  doubt  that  the  power, 
which  may  thus  be  delegated,  may,  when  occasion  requires,  be  ex- 
ercised by  the  legislature  itselfl  In  such  case,  its  decision  is  final ; 
no  discretion  is  giyen  to  the  agents  employed  to  make  the  appro- 
priation and  fix  the  compensation  to  be  made;  and  neither  the 
agents  nor  the  courts  haye  power  to  reyise  the  decision.  Under  this 
statute,  therefore,  the  county  commissioners  had  no  authority  to  ad- 
judicate upon  the  question  of  common  convenience  and  necessity; 
and,  in  this  respect,  there  is  no  error  in  their  proceedings. 

The  action  of  the  commissioners  in  substituting  a  special  com- 
missioner, in  place  of  the  one  who  was  an  inhabitant  of  one  of  the 
towns  in  which  the  bridge  was  located,  is  not  irregular.  Under  the 
general  statutes,  chapter  17,  section  12,  the  commissioner  so  situated 
could  not  act  in  the  premises,  unless  it  was  found  impossible  to  or- 
ganize a  board  without  him. 

The  doings  of  the  commissioners  are  further  charged  to  be  irreg- 
ular and  void,  because  only  a  portion  of  the  damages  estimated  and 
appraised  as  compensation  to  the  petitioners  are  decreed  to  be  paid 
from  the  county  treasury ;  the  balance  haying  been  ordered  by  them 
to  be  paid  by  diflbrent  towns,  with  no  provision  made  for  its  collec- 
tion, and  no  adequate  remedy  for  enforcing  its  payment 

The  duty  of  paying  an  adequate  compensation,  for  private  prop- 
erty taken,  is  inseparable  from  the  exercise  of  the  right  of  eminent 
domain.  The  act  granting  the  power  must  provide  for  compensa- 
tion, and  a  ready  means  of  ascertaining  the  amount    Payment 
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need  not  precede  the  seizure;  bnt  the  means  for  securing  indemnity 
mnst  be  such  that  the  owner  will  be  put  to  no  risk  or  unreasonable 
delay.  If  the  statute,  as  it  seems  to  haye  been  understood  by  the 
commissioners,  instead  of  providing  for  payment^  gives  only  a  right 
of  action  against  certain  towns  in  the  county  for  a  substantial  por- 
tion of  the  damages  assessed,  with  no  process  pointed  out  by  which 
the  right  may  be  enforced  without  unreasonable  delay,  there  would 
be  force  in  the  objection  now  urged  against  it  on  constitutional 
grounds. 

But  this  is  not  the  true  construction.  The  commissioners  are 
required  to  lay  out  the  bridge  as  a  highway,  in  the  nuuiner  provided 
for  the  laying  out  of  common  highways,  and  according  to  the  pro- 
visions of  the  statutes  of  1867,  chapter  296,  so  far  as  the  same  are 
applicable;  and  also  to  determine  and  decree  what  proportion  of 
amount  of  damages  sustained  by  the  proprietors  .shall  be  paid, 
respectively,  by  the  county,  and  by  the  several  cities  and  towns 
which  they  shall  determine  are  benefited  by  such  laying  out.  The 
statutes  rolating  to  the  laying  out  of  highways  provide  that  all  ex- 
penses and  damages  allowed,  and  all  sums  allowed  as  indemnity,  shall 
be  paid,  by  order  of  the  commissioners,  by  the  county.  Oen.  Sts., 
oh.  48.  And  where  turnpikes  are  laid  out,  with  the  assent  of  the 
corporation,  as  common  highways,  damages  allowed  shall  be  paid 
out  of  the  county  treasury,  with  power  in  the  commissioners  to 
order  a  portion  to  be  refunded  by  the  cities  or  totms  through  which 
the  road  passes,  and  to  issue  a  warrant  for  its  collection  against 
delinquent  towns.  Oen.  Sts.,  ch.  62,  §§  14, 15 ;  ch.  43,  §§  49,  50 
The  proceedings  attending  the  conversion  of  a  turnpike  into  a  com- 
mon highway  aro,  in  most  respects,  analogous  to  tiie  contemplated 
taking  of  the  petitioners'  toll  bridge,  and  its  conversion  into  a  high- 
way, and  aro  roferredto  in  the  statute  as  indicating  the  mode  to  be 
pursued.  They  clearly  imply  that  the  damages  assessed  aro  to  be 
paid  in  the  first  instance  from  the  county  treasury.  This  construc- 
tion is  confirmed  by  the  provisions  of  the  statutes  of  1867.  This 
act  authorized  the  commissioners,  in  their  discretion,  to  lay  out  this 
bridge,  giving  to  the  several  cities  and  towns  power  to  contribute  to 
the  county  such  sums  as  they  might  see  fit.  toward  the  payment  of 
damages.  It  is  plain  that,  if  the  bridge  had  been  taken  under  this 
statute,  the  petitioner's  damages  would  all  have  been  payable  from 
the  county  treasury,  and  would  have  included  the  sums  so  con 
tributed.    No  action  was,  in  fact,  had  under  it;  but  its  provisions. 
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60  far  as  applicable,  are  incorporated  into  the  snbsequent  statutes  of 
1868,  and  imply  that  the  amount  to  be  paid  by  the  towns  under  the 
assessment  must  go  into  the  county  treasury,  as  the  contributions 
would  hay?  gone  before.  Boston  £  Lowell  Railroad  Co.  v.  Salem  dk 
LofoeU  Bau.'oad  Co.j  2  Gray,  1, 37. 

The  prooei^ingB  of  the  commissioners,  as  presented  upon  this 
record,  therefore  were  only  erroneous  in  failing  to  order  the  pay- 
ment of  all  the  damages  sustained  by  the  petitioners  to  be  made  in 
the  first  instance  firom  the  treasury  of  the  county,  and  requiring 
the  towns  named  to  refund  to  the  couniy  the  amounts  awarded  to  be 
paid  by  them.  But  this  defect  does  not  require  that  the  whole  pro- 
ceedings should  be  set  aside.  Under  the  general  statutes,  chapter 
145,  section  9,  this  court  may  now  enter  such  judgment  as  the  court 
below  should  have  rendered,  and  make  such  judgment  or  decree  in 
the  premises  as  law  and  justice  require.  LoweO  v.  County  Commie* 
iionerSf  6  Allen,  131. 

The  writ  of  certiorari  must  therefore  issue  in  this  case,  in  order 
that,  when  the  record  is  brought  up,  it  may  be  corrected  in  con- 
formity with  the  opinion  here  stated. 

Writ  of  certiorari  to  iseue. 


Williams  y.  Mbbbttx. 

( 100  M«M.  1S4.  ) 

Bm^kntpieg — attaekmeni  qfter  a^iudieaiioi^ 

D.  WM  a^Judg^  *  bankrupt  on  his  own  petition  in  Febroaiy,  but  no  meetiiig 
of  his  ezeditors  was  held  or  assignee  appointed  ontil  Mardi  10.  On  Marok 
9,  the  defendant,  as  deputj  sheriff,  attached  certain  property  in  a  suit 
against  D.  The  plaintiff  claims  title  thereto  under  a  bill  of  sale  from  D. 
dated  in  January,  and  sued  for  its  conversion.  The  defendant  alleged  that 
the  bill  of  sale  was  given  without  consideration,  and  for  the  purpose  of 
defrauding  D/s  creditors.  Held,  that  the  defendant  could  not  Justif  j  under 
Us  writ,  and  that  the  plaintiff  oould  recorer 

AonoK  against  a  deputy  sheriff  for  conyersioiL 
On  the  27th  of  February,  1868,  Smith  T.  Downing  filed  his  peti« 
tion  in  bankruptcy,  and  was  duly  adjudged  a  bankrupt,  but  no 
Vol.  IV.— 66 
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meeting  of  his  creditors  was  had  or  assignee  appointed  until  March 
10,  then  next.  On  the  9th  of  March,  the  defendant  attached  cer- 
tain property  on  a  writ  against  Downing,  which  property  the 
plaintiff  claimed  under  a  bill  of  sale  from  Downing  dated  the  Janu- 
ary preceding.  The  defendant  claimed  that  the  bill  of  sale  was  exe- 
onted  by  Downing  without  consideration,  and  for  the  purpose  of 
defrauding  his  creditors,  and  that  the  plaintiff  was  a  party  to  the 

At  the  trial,  the  judge  ruled  that  the  defendant  could  not  justify 
under  his  writ ;  excluded  all  evidence  tending  to  impeach  the  plain- 
tiff's title,  and  directed  a  Terdict  for  the  plaintiffl  The  defendant 
eixcepted. 


:  O.  BndieM  for  pUdntifll 

B.  B.  Ip68  for  defendant 

Oray,  J.  If  this  case  had  arisen  whOe  our  insolvent  laws  were  in 
force,  there  could  have  been  no  doubt  that  the  ruling  at  the  trial 
was  in  accordance  with  the  previous  decisions  of  this  court.  The 
plaintiff,  claiming  title  under  a  bill  of  sale  from  the  debtor,  might 
have  maintained  this  action,  unless  the  plaintiff  could  show  a  better 
title.  Codman  v.  Fre&math  3  Gush.  306 ;  Hubbard  v.  Lyman,  8 
Allen,  520.  If,  indeed,  an  attachment  had  been  made  before  the 
institution  of  proceedings  in  insolvency,  it  would  not  have  been  dis- 
solved before  the  assignment,  and  until  that  time  the  attaching 
officer  would  have  retained  the  custody  of  the  property  attached, 
and  in  case  of  a  discontinuance  of  the  insolvency  proceedings  before 
an  assignment,  and  of  a  subsequent  recovery  of  judgment,  might 
have  taken  the  property  on  execution.  Gutter  v.  Gay,  8  Allen,  134 ; 
HiU  V.  KeyeSf  10  id.  258.  But,  upon  the  execution  of  an  assign- 
ment, he  would  have  been  bound  to  deliver  the  property  to  the 
assignee  on  demand,  and  such  delivery  would  have  exempted  him 
from  liability  to  the  attaching  creditor  in  case  of  the  proceedings  in 
insolvency  being  subsequently  annulled  by  the  court,  because  com- 
menced without  due  notice  to  the  debtor.  Penniman  v.  Freeninn, 
8  Oray,  245.  Even  an  officer  who  had  attached  property  before 
the  commencement  of  the  insolvency  proceedings,  and  who,  after  the 
first  public;^tion  of  notice  of  the  issuing  of  a  warrant  therein,  took 
it  on  execution  and  sold  it,  and  paid  over  the  proceeds,  would  have 
been  bable  therefor  to  the  assignee  subsequently  appointed,  becau9f» 
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the  title  of  the  hitter  would  have  related  back  to  the  time  of 
Bach  first  pablioation.  Edwards  y.  Sumner^  4  Onsh.  393.  Upon 
the  issuing  of  the  warrant  in  insolyency  to  the  messenger,  and  his 
taking  possession  under  it»  the  debtor  wonld  have  been  divested  of 
his  estate ;  and  all  his  property,  not  already  attached,  would  have 
been  in  the  custody  of  the  law,  and  could  not  have  been  attached 
after  the  first  publication  of  notice,  so  long  as  the  proceedings  in 
msoWency  were  pending.  Judd  y.  Itm,  4  Mete.  401 ;  Gallup  v.  Rolh 
inson,  11  Qray,  20.  The  necessary  consequence  would  have  been, 
that  the  party  making  an  attachment  pending  proceedings  in  insol- 
vency could  not  dififpute  the  plaintiff's  title  on  tiie  ground  of  fraud. 
Pomroy  v.  Lyman,  10  Allen,  468. 

So  in  Perry  Manufacturing  Co.  v.  Brawny  2  Woodb.  &  Min.  449, 
it  was  held  that  an  attachment  upon  a  writ  from  the  circuit  court 
of  the  United  States,  after  the  first  publication  of  notice  of  the  issu- 
ing of  a  warrant  under  the  insolvent  law  of  Massachusetts,  though 
before  an  assignment  had  been  executed  or  the  property  taken 
possession  of,  either  by  the  messenger  or  the  assignee,  was  ineffec- 
tual. 

The  existing  bankrupt  act  of  the  United  States  differs  indeed 
from  our  insolvent  law  in  not  authorizing  the  messenger  to  take 
possession  of  all  the  bankrupt's  property  when  the  warrant  is  issued 
upon  the  bankrupt's  own  petition.  But  his  property  is  not  the  less 
by  the  decree  adjudging  him  a  bankrupt  brought  within  the  ex- 
clusive custody  and  control  of  the  court  of  bankruptcy.  The  bank- 
rupt is  held  by  the  district  court  of  the  United  States  in  this  district 
to  stand  from  that  time  in  a  fiduciary  relation  to  his  creditors. 
March  v.  ffeaion,  2  Bank.  Beg.  66.  And  in  the  southern  district 
of  New  York,  the  practice  is  established,  that,  upon  the  bankrupt's 
executing  the  surrender  which  he  is  required  by  the  act  to  make, 
the  register  takes  immediate  possession  of  his  property,  and  may 
appoint  custodians  and  make  sales  thereof,  subject  to  the  super- 
vision of  tlie  court;  and  if  the  bankrupt  delays  to  make  a  surrender 
to  the  register,  the  court  will  order  him  to  do  so.  In  re  Hasbrouck, 
I  Bank.  Reg.  Suppl.  xvii ;  In  re  Vogel,  2  Bank.  Reg.  138,  aud  3 
id.  49;  In  re  Loder,  2  id.  162;  In  re  Bogerty  and  in  re  Shafer, 
id.  178.  The  nature  or  comparative  efficiency  of  the  means  pro- 
vided by  the  statute  to  secure  the  property  for  the  benefit  of  all 
the  bankrupt's  creditors  cannot  affect  the  operation  of  the  adjudi 
eation  of  baoikruptcy  to  bring  all  hia  assets  at  once  into  the  custody 
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of  the  law,  and  preyent  their  subsequent  attachment  by  one  oreditoi 
for  his  own  benefit 

The  defendant  cannot  therefore  justify  under  his  writ ;  and  ac 
cording  to  the  terms  of  the  report  the 

Oa$$  %$  to  iiandfar  assessmmU  ofdmnafei. 
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(]0BliMi.]88L) 

XiftTi  dof — im^metioHi  tojmrif, 

"To  Uk  aetion  on  aaaeoount  Annexed  for  the  pnrohMe  price  of  pigs,  the  siunrer 
set  ap  a  breach  of  warranty  and  that  the  contract  was  made  <m  the  Lord'i 
daj.  The  defendant's  CTldence  tended  to  prove  that  the  eale  was  completed 
on  that  daj  and  the  pigs  selected  and  marked,  and  that  thef  were  dellTered 
on  Monday,  in  porsnance  of  the  contract.  The  plaintiiTs  eyidence  was  that 
he  refused  to  sell  them  on  Sunday,  but  did  name  his  price.  The  pigs  were 
deliyered  on  Monday,  but  no  price  was  then  named,  nor  does  it  appear  that 
any  thing  was  said  about  the  terms  of  payment.  The  judge  instructed  the 
Jury,  that,  laying  out  of  the  case  all  that  transpired  on  Sunday,  if  they  were 
satisfied  from  the  deliyery  and  acceptance  of  the  pigs  on  Monday  that  a 
sale  was  made  on  that  day,  then  the  plaintiif  could  recoyer  their  actual 
market  yalue  at  the  time  of  the  sale,  without  reference  to  the  price  named 
on  Sunday  or  the  warranty  then  giyen.  Held,  that  the  case  was  properly 
snbmiited  to  the  Jury  under  these  instructions. 

AonoK  on  an  account  annexed  for  the  purchase  price  of  fifteen 
pigs.  The  jury  found  for  the  plaintiff  and  the  judge  allowed  the  fol- 
lowing exceptions : 

**  The  plaintiff  offered  eyidence  tending  to  proye  that  he  sold  fif- 
teen pigs  to  the  defendants.  The  defendants  contended  and  offered 
eyidence  tending  to  proye  that  the  sale  was  made  on  Sunday,  and 
the  plaintiff  represented  and  warranted  the  pigs  to  be  sound  and 
free  firom  disease ;  and,  also,  that  some  of  the  pigs,  at  the  time  of 
the  sale,  were  sick  of  a  contagious  disease  to  which  they  had  been 
exposed,  and  all  of  them  soon  became  sick  of  the  same  disease  and 
thirteen  of  them  died.  The  plaintiff  controTerted  the  truth  of  all 
this  evidence;  and  ol&red  counter  testunony." 
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^  Ab  to  the  sale  on  Sunday,  it  appeared  that  the  parties  met  on 
that  day,  and  had  some  negotiation  in  regard  to  the  sale  of  the  pigs. 
The  defendants  testified  that  the  sale  was  completed  that  day,  by  a 
definite  agreement  as  to  the  price  and  a  selection  of  the  pigs  from 
the  drove  by  marking  them;  and  that  it  was  then  agreed  that  the 
plaintiff  should  cause  them  to  be  driven  to  the  defendants'  place  of 
business  on  the  next  morning.  The  plaintiff,  on  the  other  hand, 
testified  that  he  refused  to  sell  the  pigs  on  Sunday,  but  did  name  his 
price  on  that  day ;  and  that  he  allowed  the  defendants  to  mark  the 
pigs  which  they  chose,  in  consequence  of  a  suggestion  of  the  defend- 
ants that  he  might  otherwise  sell  them  before  they  came  on  Monday. 

**  One  of  the  defendants  came  on  Monday,  and  at  his  request  one 
of  the  marked  pigs  was  changed  for  one  not  marked,  out  of  the 
drove.  No  price  was  named  on  Monday;  imd  the  parties  were  not 
agreed  as  to  whether  any  thing  was  then  said  about  the  terms  of  pay- 
ment The  pigs  were  driven  to  the  defendants'  place  of  business,  by 
a  servant  of  the  plaintiff,  after  this,  on  Monday  morning.  There 
was  other  evidence  upon  the  subject  of  the  sale. 

''The  judge  instracted  the  jury  that  the  plaintiff  could  not  re- 
cover unless  he  proved  a  sale  on  some  secular  day;  that  they  must 
lay  out  of  the  case  all  that  took  place  on  Sunday  as  evidence  of  any 
contract;  that  no  valid  sale  could  be  made  on  that  day,  nor  could 
any  contract,  made  on  Sunday,  be  ratified  on  Monday  so  as  to  be 
valid  or  effectual ;  that  neither  a  price  fixed  on  Sunday,  nor  a  war- 
ranty made  on  that  day,  would  form  part  of  any  contract  which 
could  support  an  action;  but  that  they  were  to  consider  whether  the 
facts  in  proof  satisfied  them  that  a  sale  was  made  on  Monday,  and 
for  that  purpose  they  were  to  consider  all  the  circumstances,  in- 
cluding the  ddivery  of  the  pigs  by  the  plaintiff  and  the  acceptance 
of  them  by  the  defendants,  and  would  determine  whether  such  de- 
livery and  acceptance  were  understood  by  the  parties  as  a  delivery 
and  acceptance  of  goods  sold,  and  which  were  to  be  paid  for.  If  they 
found  that  it  was  understood  by  the  parties  that  the  pigs  were 
bought,  then  the  plaintiff  was  entitled  to  recover  the  actual  market 
value  of  the  pigs  at  the  time  of  such  sale,  without  any  reference  to 
the  jnrioe  named  or  fixed  on  Sunday.  If  nothing  was  said  as  to 
prioe^  the  law  would  imply  a  promise  to  pay  a  fair  price,  such  a  sum 
as  parties  knowing  the  exact,  actual  condition  of  the  pigs,  and 
acquainted  with  the  market,  would  pay  for  them  in  the  market. 

''The  defendants  requested  the  judge  to  instruct  the  jury  that,  if 
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a  sale  of  the  pigs  was  oompleted  and  perfected  between  the  parties 
on  Sunday,  by  which  the  pigs  were  sold  by  the  plaintiff  to  the  de- 
fendants upon  representation  and  warranty  that  the  pigs  were  free 
from  disease,  and  i^  only  in  pursuance  of  the  terms  of  such  sale,  so 
made  on  Sunday,  the  plaintifb  sent  the  pigs  to  the  defendants 
on  Monday,  and  the  defendants  received  them,  only  in  pursuance  of 
fhe  terms  of  the  sale,  such  deliyery  and  acceptance  would  not  be 
eridence  of  a  sale  on  Monday.  The  judge  declined  so  to  rule  in 
terms,  but  instructed  the  jury  that,  laying  out  of  the  case  all  that 
took  place  on  Sunday  as  eyidence  of  a  yalid  contract,  they  might 
consider  the  deliyery  and  acceptance  on  Monday  as  eyidence  tend- 
ing to  proye  a  sale  on  Monday,  but  whether  it  was  sufficient  to  prove 
inch  sale  was  a  question  for  them  to  detennine. 

^  The  defendants  also  requested  the  judge  to  instruct  the  jury  that, 
if  the  plaintiff,  in  pursuance  of  the  terms  of  the  sale  on  Sunday,  sent 
the  pigs  to  the  defendants  on  Monday,  and  there  was  no  other  eyi- 
dence of  a  sale  on  Monday  except  such  as  might  be  inferred  fix)m 
their  being  so  sent,  then  the  law  could  not  imply  a  promise  on  the 
part  of  the  defendants,  from  the  mere  delivery,  to  pay  for  the  ^"igs, 
if  at  the  time  they  were  actually  worth  nothing  to  them.  But  the 
judge  instructed  the  jury  that,  if  the  whole  evidence  in  the  case  sat* 
isfled  them  that  there  was  a  sale  on  Monday,  upon  the  principles 
already  stated,  then  the  law  would  imply  a  promise  to  pay  the  aotual 
market  value,  whatever  that  was.  If  the  pigs  had  no  value  by 
reason  of  sickness,  or  of  their  having  been  exposed  to  contagion, 
then  the  plaintiff  could  not  recover.  If  part  were  sick  and  thus  of 
a  diminished  value,  or  of  no  value,  then  the  plaintiff  could  only  re- 
cover for  those  not  sick,  or  for  such  diminished  value. 

^  For  the  purpose  of  proving  that  the  pigs  sold  had  been  exposed 
to  a  contagious  disease,  the  defendants  offered  evidence  tending  to 
show  that  several  other  pigs,  sold  out  of  the  same  drove  on  the 
Saturday  previous,  were  then  sick  and  some  of  them  died.  To  rebut 
this,  the  plaintiff  showed  that  the  drove  was  bought  in  Brighton, 
and  then  consisted  of  about  one  hundred  and  fifby  pigs ;  and  was 
then  allowed,  under  the  objection  of  the  defendants,  to  show  that 
he  sold  seven  pigs  out  of  the  drove  to  different  parties^  and  that  they 
showed  no  signs  of  disease." 

D.  Saunderi,  for  defendant. 

&  Lmook^  Jr.  {&  B.  Ives,  Jr^  with  him),  for  plaintifil 
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Ohafilot,  0.  J.  Under  the  instmctions  given  them,  the  jniy 
mngt  have  found  that  on  Monday  the  pigs  were  deliyered  by  the 
pLiintiff,  and  accepted  by  the  defendants,  with  the  purpose  that  they 
should  be  sold  and  paid  for.  This  would  constitute  a  sale;  and,  if 
nothing  was  said  about  the  price,  the  law  would  imply  a  fair  prices 
This  is  all  that  appears  to  have  been  done  on  Monday.  Thus  the 
plamtiff 's  case  would  be  established  without  proof  of  any  illegal 
transaction. 

For  the  purpose  of  reUeving  themselves  from  the  implied  obliga- 
tion, the  defendants  offered  to  prove  that,  on  the. preceding  Lord's 
day,  an  express  contract  was  made  for  the  sale  of  the  pigs  at  an 
agreed  price,  and  with  a  warranty  that  they  were  free  ftx>m  disease. 
But,  as  this  was  an  offer  to  maintain  their  defense  by  proof  of  their 
own  illegal  act,  the  court  properly  reftased  to  listen  to  it;  for  it  is 
not  the  duty  of  courts  to  enforce  illegal  transactions.  The  contract 
derived  all  its  validity  from  the  transactions  of  Monday ;  and  if  the 
defendants,  on  that  day,  omitted  to  make  stipulations  that  they 
would  otherwise  have  made,  because  they  relied  on  the  illegal  acts 
of  the  preceding  day,  it  was  their  own  folly  to  do  so.  The  jury 
were  correctly  instructed  that  no  valid  sale  could  be  made  on 
Sunday;  nor  could  any  contract  made  on  Sunday  be  ratified  on 
Monday  so  as  to  be  valid  or  eflbctual ;  and  that  neitiier  a  price  fixed 
on  Sunday,  nor  a  warranty  made  on  that  day,  would  form  any  part 
of  a  contract  which  would  support  an  action.  This  was  settled  at 
the  former  hearing  of  this  case.    14  Allen,  20. 

The  evidence  offered  by  the  defendants  that  several  other  pigs, 
sold  out  of  the  same  drove  on  the  preceding  Saturday,  were  then 
sick,  and  some  of  them  died,  if  competent,  would  be  competent 
only  so  fiur  as  it  tended  to  show  there  was  a  disease  in  the  drove,  to 
which  the  pigs  sold  to  the  defendants  had  been  exposed.  It  was 
equally  jwrtinent  to  the  question  to  show  what  number  of  pigs  the 
drove  contained,  and  that  some  of  them  were  unaffected  by  the 
same  disease. 

^Bcepttam  mf&mML 

V.  " 
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KllfBATA  T.  OUBBXAX. 

ontf  MnNMl— NoMM^  qf  mtuUr  Jbr  i9ri$  if 

Ib  an  mHoq  agftinvt  the  owner  of  a  hone  to  leeorer  danuges  for  U^niiea 
■oatalned  bj  leeson  of  the  negligent  riding  thereof  bj  hie  servant,  hM,  that 
the  fact  that  the  servant  was»  at  the  time  of  the  ii^uries,  engaged  in  the  gen 
eral  emplojment'  of  a  third  person  was  not  a  snf&dent  defense,  unless  the 
relation  of  such  third  person  to  the  subject-matter  of  the  business  in  which 
the  servant  was  at  the  time  engaged  was  such  as  to  give  him  exclusive  con- 
trol of  the  means  and  manner  of  accomplishing  it  and  exdurive  direction 
of  the  person  emplojed  therefor. 

This  was  an  action  for  injuries  sastained  by  plaintiff  by  reason 
of  the  defendant's  servant,  Flanders,  having  negligently  ridden  de- 
fendants horse  against  him  on  the  public  highway.  The  defense 
was  that  Flanders  was  not  at  the  time  defendant's  servant. 

It  appeared  at  the  trial  that,  on  the  8th  of  April  1868,  Flanders  was 
riding  defendant's  horse  at  an  immoderate  speed  in  the  publio  high* 
way  and  came  into  collision  with  plaintiff  who  was  on  foot;  that 
plaintiff  was  injured  thereby,  and  that  the  collision  was  caused  by 
the  rapid  riding  of  Flanders. 

^It  appeared  that  the  defendant  came  to  Haverhill  in  November, 
1867,  with  his  wife  and  child,  and  boarded  with  his  £ftther-in-law, 
Joseph  Flanders,  who  was  the  fother  of  Charles  H.  Flanders ;  that 
he  brought  his  carriage  and  this  span  of  horses ;  and  that  a  stable 
was  built,  about  that  time,  on  the  premises  of  Joseph  Flanders. 

^  The  plaintiff  was  allowed  to  prove,  under  the  objection  of  the 
defendant,  that,  from  November,  1867,  until  after  the  accident, 
Charles  cleaned  the  defendant's  carriage  and  harnesses  and  kept 
them  in  order,  and  took  care  of  these  horses  at  the  stable,  and  fed^ 
watered  and  groomed  them ;  that  he  frequently  drove  them,  some- 
times alone,  and  sometimes  with  the  defendant  or  the  defendant's 
wife  or  other  members  of  the  family;  that  the  hay  and  grain  for  the 
horses  were  ordered  sometimes  by  Uie  defendant  himself  and  some- 
times by  Charles,  and  the  bills  were  paid  by  the  defendant ;  that  on 
the  morning  of  April  8, 1868,  Charles  ordered  a  bundle  of  hay  for 
the  horses,  which  was  afterward  paid  for  by  the  defesdant;  and 
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that  Oharles  bronght  the  horsee  to  the  blacksmith  to  be  shod,  and 
the  defendant  paid  the  bills. 

^  John  Oriffin  also  testified  that,  in  June,  1868,  he  overheard  a 
oonversation  between  the  defendant  and  Henry  Phelps,  in  which 
the  defendant  asked  Fhelps  if  he  knew  of  any  one  whom  he  could 
get  to  take  care  of  his  horses,  and  Phelps  said  he  did  not,  when 
the  defendant  said  he  wanted  to»get  somebody  because  he  was  away 
a  good  deal  and  Charley  was  off  a  good  deal  of  the  time  when  he 
wanted  him.  It  also  appeared  that  the  defendant  was  a  trader  in 
Boston,  and  was  not  in  Hayerhill  much  of  the  time  except  at  night 
and  on  Sundays. 

^^  This  was  all  the  eyidenoe  offered  by  the  plaintiff  to  prove  that 
Charles  was  the  agent  or  servant  of  the  defendant,  and  the  defend- 
ant asked  the  judge  to  rule  that  it  was  insufficient,  but  as  the  de« 
fendant  did  not  propose  to  rest  upon  the  plaintiff's  case,  the  jud^e 
declined  so  to  rule. 

<<Upon  the  question  whether  Charles  was  his  agent  or  servant, 
the  defendant  testified  that  when  he  came  to  Haverhill  he  agreed 
with  Joseph  Flanders,  that  Flanders  should  build  a  stable  for  him 
and  he  would  pay  rent  for  it,  and  that  Flanders  should  take  care  of 
Ids  horses,  he  furnishing  hay  and  grain  and  Flanders  doing  all  the 
work ;  that  he  did  not  suppose  that  Flanders  would  take  care  of  the 
iiorses  personally,  and  expected  that  Charles  would  do  it,  tliongh 
nothing  was  said  specifically  about  that ;  that  no  price  was  agreed 
upon  at  the  time,  nor  was  any  thing  paid  by  him  until  they  settled 
m  November,  1868,  when  he  paid  Flanders  five  dollars  a  week  for 
the  oare  of  the  horses,  and  $50  for  the  rent  of  the  stable  for 
a  year.  He  fturther  said  that  he  never  hired  or  in  any  way  em- 
ployed Charles  to  do  any  thing  for  him.  At  the  time  of  the  accident 
he  was  away  in  Canada  and  had  been  absent  several  weeks. 

<<  Joseph  Flanders  testified  that  the  defendant  employed  him  to 
take  oare  of  his  horses ;  that  no  specific  bargain  was  made ;  that  the 
defendant  was  to  find  hay  and  grain,  and  he  was  to  take  oare  of  the 
horses;  that  Charles  was  employed  by  him,  and  was  not,  at  the  time 
of  the  aoddent,  in  the  employ  of  the  defendant;  and  that  he  paid 
Oharles  for  his  services  by  supplying  him  with  his  living.  On  being 
asked  by  the  defendant  if  he  had  any  agreement  with  the  defendant 
in  relation  to  taking  care  of  his  horses,  and  if  any,  what  it  was,  after 
tome  hesitation  he  replied  that  he  received  the  pay  for  taking  care 
of  them ;  that  he  settied  with  the  defendant  in  November,  1868^ 
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and  received  fiye  dollars  aureek  for  taking  care  of  said  horses;  that 
no  price  had  been  agreed  upon  prior  to  that  settlement;  that  he 
was  the  depot  master  at  Haverhill  for  the  Boston  and  Maine  rail- 
road ;  that  Charles  was  twenty-seven  years  old,  had  been  in  no  par* 
ticular  business  for  some  years,  was  with  defendant  at  Brookline 
prior  to  his  coming  to  Haverhill,  and  since  that  time  had  lived  with 
the  witness,  sometimes  assisting  him  in  his  official  duties,  for  which 
he  (the  witness)  received  pay,  and  sometimes  rendering  other  ser- 
vice to  the  railroad  for  which  he  was  placed  upon  the  pay  roll  and 
received  the  pay  himself;  that  if  the  defendant  had  paid  Charles  he 
should  not  have  claimed  it  or  found  fault  with  it. 

''  Charles  H.  Flanders  testified  that  he  was  never  employed  by  the 
defendant  in  regard  to  these  horses,  but  did  all  that  he  did  to  or  for 
them  as  the  servant  of  his  father,  with  whom  he  lived;  that  he  fre- 
quently drove  all  the  members  of  the  family  with  the  defendant's 
assent;  that  he  had  no  particular  talk  with  his  father  about  taking 
care  of  these  horses,  and  knew  of  no  agreement  between  the  defend- 
ant and  his  father;  that  he  only  knew  that  he  had  taken  care  of  the 
horses  and  had  received  no  pay  for  it,  but  his  father  had.  He  also 
testified  that,  on  the  morning  of  the  day  of  the  accident,  he  had 
ordered  a  bundle  of  hay  for  the  horses,  which  was  afterward  paid 
for  by  the  defendant ;  and  that,  in  the  afternoon  of  the  said  day, 
finding  the  hay  had  not  come,  his  father  told  him  he  had  better  go 
and  hurry  it  up,  as  there  was  none  left,  ana  suggested  his  taking  a 
horse  for  that  purpose ;  that  he  mounted  the  horse,  and  had  started 
to  go  after  the  hay  when  he  met  the  team  with  the  bundle  of  hay  on 
it ;  that  he  then  thought  he  would  go  to  the  post-office  and  see  if 
there  were  any  letters  in  his  father's  box ;  that  he  went  there  and 
looked  into  the  office,  and,  seeing  the  box  empty,  started  to  return, 
and  while  riding  back  came  into  collision  with  the  plaintiff.  On 
cross-examination  he  said  that  the  defendant's  wife  as  well  as  the 
rest  of  the  family  sometimes  had  letters  in  that  box,  and  that  he 
should  have  taken  letters  for  her  if  there  had  been  any,  as  was  his 
custom. 

^  This  was  all  the  testimony  offered  by  the  defendant  on  this  part 
of  the  case.  The  only  evidence  in  reply  was  that  of  the  plaintiff 
himself,  who  testified  that  Charles  told  him,  after  the  accident,  that 
he  took  care  of  the  defendant's  horses,  but  that  there  was  no  par* 
ticular  agreement  about  it ;  and  of  another  witness,  who  testified 
that  Charles  told  hmi  that,  at  the  time  of  the  accident,  he  had  '3een 
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down  to  see  why  the  bundle  of  hay  ordered  by  him  that  morning 
bad  not  arriyed^  and,  finding  that  it  had  been  sent,  he  went  back  in 
a  hnrry  for  fear  that  the  teamster  would  leave  it  in  the  wrong  place. 
**  The  defendant  requested  the  judge  to  instruct  the  jury  that,  upon 
the  whole  eyidenoe,  they  would  not  be  authorized  to  find  that 
Oharles  was  the  agent  or  serrant  of  the  defendant,  so  that  he  would 
be  liable  in  this  action  for  any  negligence  which  caused  this  injury. 
But  the  judge  refused  so  to  rule,  and  submitted  the  case  to  the  jury 
with  instructions  to  which  no  other  exceptions  were  taken.  The 
verdict  was  for  the  plaintiff,  and  the  defendant  alleged  exceptions.'^ 

&  B.  Ives,  Jr^  and  8.  Lineohh  Jr^  for  defendant. 

H.  Carter,  for  plaintiff 

Wbllb,  J.  There  was  some  evidence  competent  to  be  lubmit* 
ted  to  the  jury,  and  from  which  they  might  infer  that»  in  the  care 
and  exercising  of  the  horse,  and  in  the  main  purpose  for  which  he 
was  out  with  the  horse  on  the  occasion  in  question,  Oharles  H. 
Flanders  was  the  servant  of  the  defendant  It  is  not  necessary  that 
he  should  be  shown  to  have  been  in  the  general  employment  of  the 
defendant,  nor  that  he  should  be  under  any  special  engagement  of 
service  to  him,  or  entitied  to  receive  compensation  from  him  direct- 
ly. It  is  enough  that,  at  the  time  of  the  accident,  he  was  in  charge 
of  the  defendant's  property  by  his  assent  and  authority,  engaged  in 
his  business,  and,  in  respect  to  that  property  and  business,  under 
his  control  Wood  v.  Cobb,  13  Allen,  58.  The  fsct  that  there  is 
an  intermediate  party,  in  whose  general  employment  the  person, 
whose  acts  are  in  question,  iis  engaged,  does  not  prevent  the  prin- 
cipal from  being  held  liable  for  the  negligent  conduct  of  the  sub- 
agent  or  underservant,  unless  the  relation  of  such  intermediate 
party  to  the  subject-matter  of  the  business  in  which  the  underser- 
vant is  engaged,  be  such  as  to  give  him  exclusive  control  of  the 
means  and  manner  of  its  accomplishment,  and  exclusive  direction 
of  the  persons  employed  therefor. 

In  this  case  there  was  no  contract  with  Joseph  Flanders  such  as 
would  exclude  the  defendant  from  control  of  and  responsibility  for 
the  acts  of  Oharles  H.  Flanders  in  the  service  upon  which  the  latter 
was  engaged ;  and  we  think  it  was  rightly  left  to  the  juiy  to  deter- 
mine, upon  all  the  evidence  in  the  case,  whether  there  was  such 


532  MASSACHUSETTS, 


Clark  T.  Wllwo. 


oontrol  and  responaibility ;  that  is,  whether,  on  the  oooasion  in  qnea- 
tion,  Oharles  was  acting  as  the  servant  of  the  defendant,  in  his 
basiness  and  with  his  assent  and  authority.  The  jniy  haying,  under 
proper  instmctions^  found  that  he  was  so,  their  yerdict  must  stand 

Bxc^iions  overruleiL 


aOBliMi.SIS.) 

The  bolden  of  abill  of  sale  of  a  yessel,  absolute  on  its  faoe,  but  intended  as  a 
mortgage,  maj  maintain  an  aotlon  for  its  oonT6TBi<m  against  a  person  elaim- 
ingondera  barratrons  sale  by  the  master,  notwithstanding  tiie  fket  that, 
on  learning  of  the  barratrous  sale,  thej  abandoned  her  to  the  nnderwilters 
and  reoeiyed  payment  as  on  a  total  loss. 

Action  for  the  conyersion  of  the  schooner  Lena. 

It  appeared  at  the  trial  that  the  yessel,  owned  by  Josiah  French, 
was  mortgaged  by  him  to  the  plaintiff^  and  that  aiterward  he  gaye 
them  a  bill  of  sale^  absolute  in  form,  but  intended  to  secure  adyancea 
by  them.  The  bill  of  sale  was  duly  registered  and  the  yessel  was  sent 
to  sea  by  French,  in  charge  of  a  master,  who  barratrously  sold  her 
to  one  Kennedy,  from  whom  defendants,  two  days  later,  purchased 
her. 

The  defendants  offered  to  proyethat  the  plaintiflb  had  caused  the 
schooner  to  be  insured;  that,  upon  receiying  information  of  the 
sale,  they  abandoned  her  with  French's  consent  to  the  underwiitei% 
and  receiyed  payment  as  for  a  total  loss.  See  1  Am.  Bep.  138.  The 
judge  excluded  this  eyidence  and  a  yerdict  was  returned  for  plain* 
tifb  and  defendants  excepted. 

&  Bardktt  and  B.  H.  Abbai,  for  plaintifh. 

H.  W.  Paine  and  J2.  M.  Morge,  Jr^  for  defendanti. 

GnAT,  J.  The  jury  haye  found  the  defendant  guilty  of  a  eoik« 
yersion  of  the  yessel  sued  for,  under  instructions  to  which  no  excep* 
tion  was  taken. 
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The  previons  bill  of  sale  of  the  yessel  from  the  owner  to  the  plain- 
tiffs, absolute  in  terms^  and  recorded  according  to  the  statutes  of  the 
United  States,  though  intended  by  the  parties  as  collateral  security 
for  adyances  on  the  ship,  transfened  the  legal  title  to  the  plaintiffs 
(if  not  already  transferred  by  the  earlier  mortgage),  with  the  right 
of  maintaining  an  action  against  a  wrong-doer  for  the  conyersion  of 
the  property.  Woodruff  y.  Halseyy  8  Pick  333 ;  Coles  v.  ClarJc^  3 
Cush.  399 ;  Esson  y.  TarheUy  9  id.  407 ;  ProH  v.  Harlow,  16  Gray, 
879. 

The  only  question  in  the  case,  which  requires  much  considera- 
tion, is,  whether  the  abandonment  by  the  plaintiffs  to  the  under- 
writers, and  recoyery  and  payment  of  a  total  loss  by  the  barratrous 
sale  of  the  master,  un'der  which  the  defendant  claimed  title,  trans- 
ferred all  the  plaintiffs'  rights  to  insurers,  so  as  to  preyent  this  ac- 
tion ttom  being  afterward  brought  in  the  plaintifb'  name  against 
this  defendant 

The  case  does  not  require  us  particularly  to  consider  the  rights  of 
the  mortgagor  against  the  plaintiff^  or  of  the  insurance  company 
against  the  mortgagor.  It  may  be  said  generally,  that,  in  the  ab- 
sence of  express  stipulations,  a  policy  of  insurance  o];)tained  by  a 
mortgagee  is  collateral  to  and  independent  of  the  contract  between 
liim  and  his  mortgagor.  If  a  mortgagee  of  real  estate,  without  au- 
thority from  or  agreement  with  the  mortgagor,  obtains  insurance 
against  fire,  the  mortgagor  cannot  be  charged  with  any  part  of  the 
premiums  paid,  nor  share  in  the  amount  recovered  in  case  of  loss. 
White  y.  Brotpn,  2  Cush.  412 ;  Fowley  y.  Palmer,  5  Gray,  549 ;  Rue- 
sd  y.  Southard,  12  How.  139, 157 ;  Dohson  y.  Land,  8  Hare,  216 ; 
S.  C,  4  De  G.  &  Sm.  575 ;  BeUamy  y.  Brichenden,  2  Johns.  &  Hem. 
137.  In  the  case  of  these  plaintiffs  against  their  underwriters,  the 
same  rule  was  declared  to  apply  in  marine  insurance ;  and  it  was 
held  that  the  mortgagor  was  not  the  owner  of  the  yessel  in  such 
a  sense  as  to  preyent  the  plaintiffs  from  recoyering,  under  a  policy 
effected  by  them,  for  the  barratry  of  a  master  appointed  by  the 
mortgagor.  Clarh  y.  Neptune  Insurance  Co,,  100  Mass.  509 ;  1  Am. 
Rep.  135.  It  is  also  established  in  this  commonwealth  that  a  mort- 
gagee of  real  estate  who,  independently  of  the  mortgagor,  insures 
his  own  interest,  either  by  specific  description  or  generally,  is  not 
bound,  at  law  or  equity,  to  assign  his  mortgage,  or  any  part  thereof, 
to  the  insurer,  upon  the  payment  of  a  loss.  King  y.  State  Insu' 
ranee  Oo^  7  Gush.  1 ;  Foster  y.  Equitable  Insurance  Co.,  2  Gray,  216 ; 
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Suffolk  Insurance  Co.  t.  Boyd&nf  9  Allen,  123.  Whether  in  the  case 
of  marine  insuranoe,  an  abandonment  by  a  mortgagor  for  a  total 
loss  wonld  giye  the  inBurers  any  greater  rights  in  the  mortgagee 
property,  or  in  the  debt  secured  thereby,  is  not  now  before  ns.  See 
Trull  v.  Raxbury  Insurance  Co.,  3  Gush.  267,  268 ;  King  y.  Stats  /n- 
turance  Ch.,  7  id.  12 ;  Sice  v.  Cobb^  9  id.  302 ;  Rtce  y.  Braton^  id.  30& 

No  question  is  here  presented  of  the  title  of  the  insurers  to  the 
property  itself;  nor  of  their  interest  in  a  contract  between  the  as- 
sured and  another  party  existing  before  and  unaflTected  by  the  loss ; 
but  only  of  their  right  against  a  party  preyiously  liable  for  the 
yeiy  act  which  caused  the  loss  for  which  the  insurers  haye  paid. 
Eyen  in  the  case  of  fire  insurance,  payment  of  a  loss  by  the  insurers 
doubtless  yests  in  them,  at  law  as  well  as  in  equity,  a  corresponding 
right  in  any  damages  which  may  be  receyered  against  other  parties 
responsible  for  the  loss,  as,  for  example,  by  actions  under  statutes 
against  the  hundred  for  acts  of  rioters,  or  against  the  proprietors  of 
a  steamboat  or  railroad  for  fire  communicated  from  their  engines. 
Mason  y.  Sainsbury,  3  Doug.  61;  London  Assurance  Co.  y.  Sains- 
bury,  id.  245 ;  Clark  y.  Blything,  3  D.  &  R.  489 ;  S.  C,  2  B.  &  0. 
254 ;  Quebeq  Assurance  Co.  y.  St.  Louis,  7  Moore's  P.  C.  286 ;  ffart  y. 
Western  Railroad  Co.,  13  Mete.  99.  In  marine  insurance,  a  yalld 
abandonment  for  a  total  loss  has  the  like  effect  in  this  respect  as 
payment  of  the  loss,  and  yests  in  the  underwriters,  from  the*time  of 
the  loss,  the  interest  of  the  assured  in  any  right  to  be  compensated 
for  the  loss  by  any  other  party.  Familiar  instances  of  the  applica- 
tion of  this  principle  are  to  be  found  in  cases  of  the  seizure  of  a 
yessel  by  a  foreign  goyemment,  whether  the  compensation  is 
obtained  under  letters  of  marque  and  reprisal,  or  under  the  awai^^ 
of  commissioners  appointed  by  treaty,  of  the  negligent  injury  ol  a 
yessel  by  collision,  and  of  general  ayerage.  Randal  y.  Cockran,  1 
Ves.  Sen.  98;  Blaauwpot  y.  Da  Costa,  1  Eden,  130;  Comsgys  y. 
Vasse,  1  Pet  193 ;  Mercantile  Insurance  Co.  y.  Corcoran,  1  Gray, 
76 ;  Tales  y.  Whyte,  5  Scott,  640 ;  S.  C,  4  Bing.  (N.  0.)  282 ;  While 
y.  Dobinson,  14  Sim.  273;  North  of  England  Insurance  Association 
y.  Armstrong,  L.  R,  5  Q.  B.  244 ;  Dickenson  y.  Jardine,  L.  B.,  3  0. 
P.  639 ;  Lord  y.  Neptune  Insurance  Co.,  10  Gray,  126. 

It  does  not,  howeyer,  follow  that  abandonment  and  payment  foi 
a  total  loss  will  defeat  the  right  of  the  assured  to  sue  in  his  own 
name,  or  will  authorize  the  underwriters  to  sue  in  their  name,  in 
troyer  for  a  tort  already  committed.     An  action  of  troyer  is  not 
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brought  to  recover  the  properiy  itself,  but  damages  for  its  conyer- 
sion.  The  right  to  bring  it  is  a  personal  right  of  action,  accruing 
to  the  owner  at  the  time  of  the  conversion.  The  measure  of 
damages  is  the  value  of  the  property  at  that  time,  with  interest 
thereon.  A  subseqaent  return  of  the  property  to  the  owner  will 
not  defeat  the  right  of  action,  but  only  mitigate  the  damages  so  far 
aa  he  has  received  the  benefit  of  the  property.  Vandrink  v.  Archer ^ 
1  Leon.  221,  223 ;  Murray  v.  Burlingy  10  Johns.  172 ;  Ghamberlin 
V.  ShaWy  18  Pick.  278 ;  Johnson  v.  Sum^ieTy  1  Mete.  172 ;  Lucas  v. 
Trumbutty  15  Gray,  306.  A  transfer  of  personal  property  from  a 
rightful  owner  out  of  possession  will  doubtless  pass  the  title,  and 
enable  the  assignee,  upon  demand*  and  refusal,  to  sue  a  wrongful 
holder  in  trover,  as  for  a  new  conversion.  Carpenter  v.  ffale,  8 
Gray,  157 ;  Tome  v.  Dubois,  6  Wall.  548.  But  it  does  not  destroy 
the  right  of  action  for  the  previous  tort,  nor,  if  the  property  has 
meanwhile  been  diminished  in  value  by  the  act  of  the  wrong-doer 
or  otherwise,  lessen  the  measure  of  his  liability ;  nor  can  it,  con- 
sistently with  the  rules  of  the  common  law,  transfer  a  personal 
right  of  action  for  a  tort,  to  one  who,  at  the  time  of  its  commission, 
was  not  the  party  injured,  so  as  to  enable  him  to  sue  for  that  tort 
in  hL?  own  name.  Gardner  v.  Adams,  12  Wend.  297;  Day  v.  Wliii* 
nty,  1  Pick.  503 ;  Grain  v.  Paine,  4  Cush.  483.  To  hold  such  a 
right  of  action  to  have  been  transferred,  by  relation  to  the  time  of 
the  oonmiission  of  the  tort,  would  be  to  keep  in  abeyance  the  ques- 
tion against  whom  the  wrong  had  been  committed,  to  make  that 
question  depend  upon  the  validity  and  effect  of  subsequent  transac- 
tions in  which  the  wrong-doer  had  no  part,  and  to  give  him  oppor- 
tunity to  escape  before  it  could  be  determined  in  whose  name  an 
action  should  be  brought. 

The  technical  rules  of  law  are*adhered  to,  and  the  rights  of  all 
parties  interested  are  preserved,  by  allowing  the  underwriters  to 
maintain  an  action  against  the  wrong-doer,  in  the  name  of  the 
assured,  if  already  commenced ;  or  to  bring  such  an  action,  in  the 
same  name,  if  not  already  brought.  In  either  case,  the  action  can- 
not be  released  by  the  assured,  and  a  judgment  in  it  will  protect  the 
defendant  firom  further  liability.  This  view  is  supported  by  the 
general  current  of  the  authorities. 

It  was  held  by  Lord  Mansfield  and  Justices  Willes,  Ashhubst 
and  BuLLBB,  that  insurers  of  a  house  destroyed  by  rioters  might,  upon 
paying  the  amount  of  the  loss,  bring  an  action  against  the  hundred 
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in  the  name  of  the  assured;  and  hy  the  opinion  of  Lord  Maksfield 
and  Mr.  Justice  BuLLEBy  against  that  of  their  two  associates,  but 
unanimously  confirmed  in  the  exchequer  chamber,  that  the  insurers 
could  not  maintain  such  an  action  in  their  own  name.  Mason  y. 
Sainsbury,  3  Doug.  61;  London  Assurance  Co.  y.  Sainsbury,  id. 
9.4&,  The  right  of  the  owner  of  the  property  to  maintain  an  action 
against  the  hundred,  after  he  had  belb  paid  the  ftdl  amount  of  his 
loss  by  the  insurers,  was  again  affirmed  in  Clark  y.  Blythingy  3  D. 
&  B.  489 ;  S.  0.,  2  B.  ft  0.  254.  In  Hart  y.  Western  Railroad  Co^  13 
Meto.  99,  it  was  held  by  this  court,  that,  upon  payment  by  the  in- 
rurers  of  a  loss  by  fire  communicated  from  the  locomotiye  engines 
of  a  railroad  corporation,  the  assured  became  a  trustee  for  tlio 
tnsurers,  and  they  might  bring  an  action  in  his  name  against  the 
'milroad  corporation,  which  he  could  not  release.  See,  also,  Trast  v. 
Hartford  A  New  Haven  Railroad  Oo.y  2  Allen,  331 ;  Mayor,  etc^  of 
New  York  y.  8ton»y  20  Wend.  139 ;  Rockingham  Insurance  Cb.  y. 
hoshery  39  Me.  253 ;  Perrott  y.  Shearer,  17  Mich.  48. 

In  the  oases  just  cited  from  3  Douglass  and  13  Metcalf,  the  right 
of  a  marine  underwriter,  in  case  of  an  abandonment,  to  maintain 
an  action  in  the  name  of  the  assured  against  the  parties  liable  for 
^he  loss  was  recognized  by  Lord  Mansfield  and  each  of  his  associates, 
\nd  by  Chief  Justice  Shaw.  Mr.  Justice  Bulleb  peremptorily  denied 
that  an  insurer  could  sue  in  his  own  name  for  the  running  down  ol 
the  ship.  3  Doug.  251.  And  Lord  Mansfield  said :  "  There  is  no 
instance  of  an  action  in  the  name  of  an  insurer,  while  numberless 
actions  have  been  brought  by  owners  of  ships  for  damage  done  by 
other  ships,  where  many  of  them  must  haYe  been  insured."  Id.  250). 
Mr.  Justice  Batley,  in  3  D.  ft  R  492,  treated  the  law  as  settled  that, 
in  case  of  damage  done  to  a  ship,);he  owner  might  recoYer  from  the 
underwriters  for  his  own  benefit  first,  and  afterward  sue  the  au- 
thors of  the  damage  in  his  own  name  for  the  benefit  of  the  under- 
writers. In  Yates  y.  Whyte,  4  Bing.  (N.  C.)  282 ;  S.  C,  5  Scott, 
640,  the  owner  of  a  ship,  for  the  full  amount  of  the  damages  ooca- 
sioned  by  a  collision,  without  deducting  the  amount  paid  to  him  by 
the  underwriters ;  and  Chief  Justice  Tindall  said :  "  If  the  plaintiff 
cannot  recoYer,the  wrong-doer  pays  nothing,  and  takes  all  the  ben- 
efit of  a  policy  of  insurance,  without  paying  the  premium ; "  or,  ac- 
cording to  the  other  report,  '^  It  would  be  monstrous  to  hold  that 
the  wrong-doer  shall  stand  even  in  a  better  situation  than  the  owner, 
Dy  being  permitted  to  take  all  the  benefit  of  the  policy,  without 
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haying  paid  any  preminnu"  In  Dickenson  v.  Jardiney  Law  Bep., 
3  G.  P.  644,  Mr.  Justice  Willes  said  that  the  nnderwriters,  after  pay- 
ing in  the  first  instance  the  amount  claimed  for  general  ayerage, 
would  then  be  entitled  to  use  the  name  of  the  assured,  and  proceed 
against  the  other  parties  liable. 

The  only  case  cited  for  the  defendant,  which  seems  inconsistent 
with  these  authorities,  is  Cammell  y.  Sewelly  3  H.  &  N.  617.  But 
this  case,  when  carefully  examined,  is  of  little  weight  It  was  an 
action  of  troyer  by  the  insurers  of  a  cargo  of  deals.  The  ship  was 
wrecked  on  the  coast  of  Norway.  The  cargo  was  there  sold  by  the 
master^  by  public  auction,  upon  the  recommendation  of  suryeyors, 
but  without  necessity,  and  after  the  insurers  had  receiyed  notice  of 
abandonment  ftx>m  tibe  owner  of  the  cargo,  and,  through  an  agent  on 
the  spoty  had  protested  against  the  sale.  After  that  sale,  the  insurers, 
who  had  at  first  refused  to  accept  the  abandonment,  paid  as  for  a 
total  loss,  and  brought  a  suit  to  set  aside  the  sale  in  a  Norwe- 
gian court,  which  confirmed  the  sale.  After  the  payment  of  the 
loss,  the  purchaser  at  that  sale  sent  the  cargo  to  the  defendants  at 
London,  upon  whom  the  plaintiffs  on  its  arriyal  seryed  a  notice  to 
deliyer  it  up  to  them ;  notwithstanding  which,  it  was  sold  by  auc- 
tion by  the  defendants  for  a  much  higher  price  than  it  had  brouglit 
in  Norway;  and  the  damages  sought  to  be  recoyered  by  the  under- 
writers were  the  amount  of  the  net  proceeds  of  the  last  sale.  Baron 
Mabtut,  in  deliyering  the  judgment  of  the  court  of  exchequer,  said 
that,  ^'  upon  the  acceptance  of  the  abandonment,  its  operation  was 
retrospectiye,  and  the  title  of  the  plaintiffs  to  the  deals  had  relation 
back  to  the  time  of  the  alleged  loss ''  (citing  2  Arnold  on  Insurance, 
1178,  and  Robinson  y.  United  Insurance  Co.,  1  Johns.  592) ;  ^  al- 
though it  seems  the  point  has  neyer  been  directly  decided  in  Eng- 
land ;''  and  that  ^'  the  plaintiffs  therefore  are  the  proper  parties  to 
maintain  this  action.''  3  H.  &  N.  644.  The  materiality  or  signifi- 
cance of  the  first  part  of  this  statement  is  not  easily  appreciated. 
The  conyersion  for  which  the  plaintiffs  sued  was  not  the  sale  in 
Norway,  but  the  sale  in  London,  with  notice  of  their  claim,  after 
they  had  accepted  the  abandonment  and  paid  as  for  a  total  loss, 
and  thus,  according  to  a  decision  of  the  house  of  lords  nearly  ten 
years  before,  clearly  acquired  the  title  in  the  cargo,  and  the  rignt 
to  sue  any  one,  who,  without  better  title,  withheld  it  from  them. 
Stewart  y.  Oreenoek  Insurance  Co.,  2  H.  L.  Gas.  159 ;  S.  0.,  1  Macq. 
MS.  See  also  Lord  y.  Neptune  Insurance  Co^  10  Oray,  121,  et  secf. 
Vol.  IV.— 68 
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Although  the  plamtiffs'  counsel  said  that  it  would  be  urged  that  the 
action  could  not  be  maintained  in  the  name  of  the  underwriters,  no 
such  objection  appears  by  the  report  to  have  been  made  or  argued 
for  the  defendants,  and  the  opinion  of  the  court  upon  this  point 
speaks  of  the  argument  for  the  plaintiffs  only.  If  the  point  arose 
in  the  case,  and  was  argued  by  counsel,  it  was  clearly  not  necessary 
to  the  decision ;  for  that  was  in  fiayor  of  the  defendants,  upon  the 
ground  that  the  judgment  of  the  Norwegian  court  was  conclusiTe, 
in  the  nature  of  a  judgment  in  renu  The  judgment  of  the  court 
of  exchequer  was  affirmed  in  the  exchequer  chamber,  without  pass- 
ing upon  either  of  these  points,  upon  still  another  ground,  that,  by 
the  law  of  Norway,  the  master's  sale,  though  unauthorized,  passed 
a  good  title  to  a  bona  fide  purchaser.  Cammell  y.  SeweU,  5  H.  &  N. 
728.  And  the  case  of  Robinson  y.  United  Insurance  Co.,  1  Johns. 
592;  S.  C,  2  Gaines,  280,  cited  by  the  learned  baron,  was  troyer 
brought  by  the  underwriters,  not  against  a  third  person,  but  against 
the  assured  himself,  for  goods  which  had  passed  by  the  abandon- 
ment, and  which  he  had  refused  to  giye  up. 

The  other  cases  cited  for  the  defendant  do  not  touch  the  question 
of  the  right  of  insurers  to  maintain  an  action  of  tort  in  their 
own  name  at  common  law  to  recoyer  damages,  the  right  to  which 
had  accmed  to  the  assured  before  the  abandonment  The  Sarah 
Ann,  2  Sumner,  206,  was  upon  a  libel  in  rem  in  admiralty,  brought 
by  the  insurers  after  abandonment  and  payment  of  the  loss  and  an 
express  assignment  by  the  assured  of  all  their  rights  to  the  insurers. 
Rogers  y.  Hosach,  18  Wend.  319,  was  a  bill  in  equity  for  the  distri- 
bution of  a  fund  in  the  hands  of  an  executor,  arising  out  of  the 
collection  of  a  claim  against  a  foreign  goyemment  for  the  destruc- 
tion of  the  property  insured.  The  cases  of  Quebec  Assurance  Co 
y.  St,  LouiSy  7  Moore's  P.  G.  286 ;  Mellon  y.  Bucks,  17  Martin,  371, 
and  Hooper  y.  Whitney,  19  La.  267,  were  decided  under  the  rules  of 
the  French  or  ciyil  law,  preyailing  in  Ganada  and  Louisiana.  The 
remaining  cases  cited  *  related  to  rights  as  between  underwriters 
and  assured,  in  suits  between  them,  to  ship  goods  or  freight. 

*  Houitman  ▼.  Thornton,  Holt's  N.  P. 242;  Boua  r.  Baboador,  8  Blng.  (N.  0.) 
876 ;  IkvM9on  y.  Caw,  8  Price,542 ;  Gociidge  y.  Oloucetter  Inswranee  Oo„  15  MaBii 
846 ;  Ohesapedke  Insurance  Co.  ▼.  Stark,  6  Crancb,  268  ;  Ckdumbian  Insurance 
Ch,  y.  AMjf,  4  Pet.  189;  Mkaual  Shtfety  Inswranoe  Co,  y.  Cargo  of  the  Brig 
Georgia,  Oloott,  89 ;  Union  Insurance  Co.  y.  BurreU,  Anthon,  128 ;  Schieffdin 
y.  Nem  York  Ineuranee  Co.,  9  Johna.  26;  IDvans  y.  JngereU,  15  Ohio  St.  292. 
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The  remit  is,  that,  allowmg  to  the  abandonment  made  by  the 
plaintiffa,  and  the  reooyery  and  payment  of  a  total  lossy  the  fcdl  ef- 
fecty  for  which  the  defendant  contends,  of  an  abandonment  by  an 
absolute  owner  and  payment  of  a  total  loss  to  him,  they  did  not 
defeat  the  right  to  bring  an  action  at  law  in  the  name  of  the 
pHai:  tifb  for  the  tort  previously  committed  against  thei^.  The  quds* 
tion  whether  the  damages  recorered  will  belong  to  them  or  to  the 
insurers  is  a  question  in  which  the  defendant  has  no  interest^  and 
which  is  not  now  in  issue. 

Exceptions  ovmrtML 


OUFTOK  ▼.  FOSIBB. 


Btmkrupieif,  iffeei  of  an  meehanM  K$m. 

Uader  a  statute  ereatlng  a  mechanicB'  lien  on  a  building  aa  Boon  aa  the  labor 
ia  perfonned,  or  the  materiala  f omiBlied  and  used,  the  statement  required 
bj  the  statute  maj  be  filed  and  suit  commenced  in  the  State  court  to  enforce 
the  lien,  after  the  commencement  of  proceedings  to  declare  the  owner  of  the 
building  a  bankrupt ;  but  the  court  will  order  the  suit  to  stand  continued 
to  await  the  result  of  the  action  of  the  bankrupt  court. 

PxnxiOK  to  enforce  a  mechanics'  lien. 

JL  W.  Osgood,  for  petitioners. 

D.  IMor,  for  respondents. 

Orat,  J.  The  petitioners,  under  an  agreement  with  McKay  ft 
Aldus,  furnished  lumber  which  was  actually  used  in  the  erection  of 
a  building  upon  land,  both  owned  by  the  latter ;  and  had,  by  the 
general  statutes,  chapter  150,  a  lien  thereon  to  secure  the  payment 
of  the  debt  due  to  them  for  such  materials.  On  the  2l8t  of  De- 
cember, 1868,  within  thirty  days  after  they  ceased  to  furnish  the 
materials,  they  filed  in  the  city  clerk's  office  the  certificate  required 
by  section  5  of  that  statute;  and  on  the  16th  of  February,  1869, 
within  ninety  days  after  they  ceased  to  furnish  the  materials,  they 
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filed  this  petition  to  enforce  their  lien  in  the  snp'srior  court  fof 
the  connty  of  Suffolk.  On  the  15th  of  December,  1 868,  McEs j  & 
Aldns  filed  in  the  district  court;  of  the  United  »^tates  a  petition  for 
the  benefit  of  the  bankrupt  act,  and  were  adjudicated  bankrupfcs* 
and  on  the  21st  of  January,  lli69,  the  respondents  were  appointed 
by  that  court  assignees  of  their  estate. 

On  these  fiaots,  the  reefpondents  contend,  Ist,  that  the  petitioners' 
lien  is  dissolved ;  and  2d,  that,  if  it  has  any  validity  against  them,  it 
can  only  be  enforced  in  the  courts  of  the  United  States,  and  the 
State  courts  have  no  jurisdiction  thereof 

The  first  objection  was  not  strenuously  urged  in  argument,  and  is 
clearly  untenable;  for  the  bankrupt  act,  while  it  provides  for  the 
collection  and  distribution  of  all  the  assets  of  the  bankrupt,  and  for 
vesting  them  in  the  assignee,  recognizes  and  preserves  all  liens 
thereon.  In  section  1  it  declares  that  the  jurisdiction  of  the  courts 
of  the  United  States,  sitting  in  bankruptcy,  shall  extend  '^  to  the 
ai|oertainment  and  liquidation  of  the  liens  and  other  specific  claims  ^ 
on  the  assets  of  the  bankrupt.  By  section  11  the  bankrupt  is  re- 
quired to  annex  to  his  petition  a  statement  of  any  existing  lien  or 
other  security  given  for  the  payment  of  any  debt,  and  an  inventory 
of  all  his  estate,  with  a  statement  of  any  incumbrance  thereon.  By 
section  14  the  assignee  has  authority,  under  the  direction  of  the 
court,  to  redeem  or  discharge  any  lien  upon  any  property,  real  or 
personal,  or  to  seU  the  property  subject  to  the  lien.  And  by  section 
20  a  creditor  who  has  a  lien  on  real  or  personal  property  of  the 
bankrupt,  to  secure  the  payment  of  a  debt  owing  to  him  from  the 
bankrupt,  may  be  admitted  to  prove  the  balance  of  his  debt,  after 
deducting  the  value  of  such  property,  to  be  ascertained  by  agree- 
ment between  him  and  the  assignee,  or  by  a  sale  in  such  manner  as 
the  court  shall  direct;  or  may  release  or  convey  his  claim  upon  the 
property  to  the  assignee  and  be  admitted  to  prove  his  whole  debt ; 
and  if  tlie  value  of  the  property  exceeds  the  sum  for  which  it  is  held 
as  security,  the  assignee  may  release  to  the  creditor  the  bankrupt's 
right  therein  on  receiving  such  excess,  or  may  sell  the  property 
subject  to  the  claim  of  the  creditor  thereon. 

The  second  objection  requires  more  carefal  consideration.  Upon 
the  institution  of  proceedings  in  bankruptcy  and  the  appointment 
of  an  assignee,  all  the  property  of  the  bankrupt  passes  into  the  cus- 
tody of  the  courts  of  the  United  States,  and  cannot,  while  such  pro- 
ceedings are  pending,  be  taken  out  of  their  custody  upon  auj 
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Bubseqnent  suit  in  the  State  oourts.  Pending  the  bankruptcy  pro- 
ceedings, therefore,  no  order  could  be  made  on  this  petition  for  the 
sale  of  the  real  estate  to  satisfy  the  lien  of  the  petitioners.  Norton 
y.  Bojfdf  3  How.  426;  WiswaU  t.  Sampson,  14  id.  52;  Peale  v. 
PhippSj  id.  368-  Taylor  t.  Carryl,  20  id.  583;  Foster  v.  The 
Richard  Busteedy  LOO  Mass.  406,  411.  It  does  not  however  follow 
that  the  petition  must  be  dismissed. 

The  lien  of  a  mechanic  or  materialman  upon  real  estate  is  a 
statute  lien,  depending  for  its  existence  and  continuance  upon  a 
strict  compliance  with  the  provisions  of  the  statutes  of  the  com: 
monwealth.  RUliard  v.  Allen^  4  Cush.  532.  These  statutes  create 
a  lien  as  soon  as  the  labor  is  performed  or  the  materials  furnished 
and  used  (Gen.  Sts.,  ch.  150,  §§  1-4) ;  therein  differing  from  the 
statutes  of  New  Jersey  as  construed  by  Judge  Blatchford  in  Dey^s 
Case,  3  Bank.  Beg.  81.  But  they  declare  that  it  shall  be  dissolved 
unless  the  creditor  shall  file  a  certificate  thereof  in  the  city  clerk's 
office  within  thirty  days,  and  begin  a  suit  to  enforce  it  within  ninety 
days,  after  he  ceases  to  furnish  the  labor  or  materials ;  and  specify 
the  courts  in  which,  and  the  form  of  proceeding  by  which,  such 
suit  may  be  commenced  and  prosecuted.  Gen.  Sts.,  oh.  150,  §§  5, 
7,  ei  seq.  The  seasonable  filing  of  such  certificate  and  petition 
would  seem  to  be  necessary  to  keep  the  lien  alive,  whether  it  is  ulti- 
mately to  be  made  effectual  in  the  State  or  in  the  federal  courts;, 
and  cannot  be  deemed  to  encroach  upon  the  authority  of  the  latter.  . 
In  re  Bininger,  3  Bank.  Beg.  121.  It  is  possible  indeed  that,  after 
the  institution  of  bankruptcy  proceedings,  a  petition  to  the  United 
States  court  in  bankruptcy  within  the  ninety  days  might  be  held  by 
that  court  equivalent  to  the  filing  of  a  petition  in  the  courts  of  the 
commonwealth.  But,  in  the  absence  of  any  decision  in  the  courts 
of  the  United  States  to  that  effect,  we  cannot  safely  assume  that 
such  would  be  the  construction. 

The  oases  in  the  United  States  courts  for  the  southern  district  of 
New  York,  cited  for  the  respondents,  are  quite  different  from  this 
case.  In  VogePs  Case,  2  Bank.  Reg.  138,  and  3  id.  49,  the  sheriff 
who  was  ordered  to  deliver  up  goods  of  the  bankrupt  had  taken 
them  on  a  writ  of  replevin  from  a  State  court  after  the  filing  of  the 
petition  in  bankruptcy  and  the  surrender  of  the  goods  by  the  bank- 
rupt to  the  register.  In  the  case  of  T%e  Kerosene  Oil  Co.,  2  Bank. 
Beg.  164,  and  8  id.  31,  in  which  those  courts  granted  an  injunction 
of  a  sni^.  brouj^t  in  the  State  courts  to  foreclose  a  mortgage  of  real 
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estate  after  the  commencementof  bankruptcy  proceedings,  the  valid- 
itj  of  the  mortgage  was  denied,  and  the  foreclosure,  if  ordered, 
might  vest  the  property  in  the  mortgagee.  It  may  also  be  remarked 
that  the  supreme  court  of  the  United  States  held  in  Peck  t.  Jennesi, 
7  How.  612^  624,  that  the  courts  of  the  United  States  had  no 
authority^  under  the  bankrupt  act  of  1841,  to  issue  injunctions  to 
the  State  courts ;  and  has  not  yet  passed  upon  the  question  whether 
Any  greater  authority  in  this  respect  is  conferred  by  the  act  of  1867. 
In  the  case  of  The  PeopVs  Mail  Steamship  Co.,  2  Bank.  Beg.  170, 
the  district  court  of  the  United  States,  sitting  in  bankruptcy, 
stayed  a  suit  in  same  court  sitting  in  admiralty,  to  enforce  a  lien 
upon  a  vessel,  not  dependent  for  its  existence  upon  such  a  suit,  and 
which  could  be  as  well  ascertained  and  liquidated  in  bankruptcy  as 
m  admiralty. 

Under  the  prorisions  of  the  bankrupt  act,  already  cited,  the 
courts  of  the  United  States,  sitting  in  bankruptcy,  may  indeed 
authorixe  the  assignee  to  redeem  the  property  and  discharge  the 
lien ;  or  they  may  order  the  entire  property  to  be  sold,  and  ascertain 
the  amount  of  the  debt  secured  by  the  lien,  in  which  case  that  debt 
would  be  preferred  in  the  distribution  of  the  proceeds,  and  the  pur- 
chaser of  the  estate  would  take  it  discharged  of  all  incumbrances. 
Houston  y.  (Xtjf  Bank,  6  How.  486 ;  Fowler  t.  Hart,  13  id.  373 ; 
Wiswatt  y.  Sampson,  14  id.  52 ;  PuUiam  y.  Osborne,  17  id.  471 ;  In 
re  Barrow,  1  Bank.  Seg.  125 ;  Foster  v.  Ames,  2  id.  147.  But,  on 
the  other  hand,  those  courts  may,  in  their  discretion,  without  inres- 
tigating  the  yalidity  or  the  extent  of  the  lien,  allow  the  assignee  to 
sell  the  property  subject  to  the  lien,  and  the  bankrupt's  estate  to  be 
finally  settled,  without  any  determination  of  the  rights  claimed 
under  the  lien,  in  which  case  the  petitioner  would  retain  those 
rights  as  against  the  purchaser  of  the  proi)erty.  WiswaU  v.  Samp- 
son, 14  How.  67 ;  Briggs  y.  Stephens,  7  Law  Beporter,  281 ;  In  re 
McCUUan,  1  Bank.  Reg.  91 ;  In  re  Bowie,  id.  185 ;  Foster  v.  Ames, 
2  id.  147, 148.  If  the  courts  of  the  United  States,  sitting  in  bank- 
ruptcy, should  abstain  from  ascertaining  the  lien  and  providing  for 
its  satisfaction  out  of  the  property  or  the  proceeds  of  a  sale  thereof 
the  only  way  of  enforcing  it  would  be  under  the  present  petition. 

The  rights  of  the  petitioners  will  be  preserved,  and  all  interfe- 
rence with  the  custody  or  the  jurisdiction  of  the  national  courts 
avoided,  by  ordering  this  petition  to  stand  continued  in  the  superior 
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oonrt  to  await  the  result  of  the  action  of  the  courts  of  the  TJnited 
States  in  the  proceedings  in  bankruptcy. 

Case  to  stand  continued. 


NOfm  —In  a  «Me  recently  decided  in  the  United  Statee  dlatrlot  court  for  Oregon, 
Of  Bbast*  J.  (In  re  Omitter,  8  Ghlcago  Legal  Newe,  877),  upon  facts  ■Imilar  to  thoea 
in  the  abOTC  oeae*  the  court  declined  to  adopt  the  conclusions  of  Blatchtobd,  J.,  in 
DeV**  dose,  dted  in  the  above  opinion.  The  Oregon  statute  (Code,  768, 8 1)  proyides, 
that  any  person  who,  by  Tirtue  of  a  contract  with  the  owner  of  a  building,  shall  fui^ 
nish  any  material  for  the  construction  of  such  building,  **  shall,  upon  flling  the  notice 
prescribed  in  the  next  section,  hare  a  lien  upon  such  building,'*  etc.  This  language  is 
aimilar  to  that  of  the  New  Jersey  statute  under  which  the  Dey  Case  was  decided,  and 
appainnUy  makes  the  filing  of  the  notice  a  condition  precedent.  But  the  court  said, 
**  taking  the  whole  act  together  and  considering  the  manifest  purpose  of  it,  as  well  as 
the  neoeasary  consequence  of  a  different  construction,  I  am  satisfied  that  notwith- 
standing the  letter  of  the  clause  in  section  1,  refening  to  the  filing  of  the  notice,  a 
lien  is  given  from  the  commencement  of  the  work  or  deliyery  of  material.  Upon  the 
condition  subsequent  that  the  creditor  files  the  notice  prescribed  in  section  8,  within 
the  time  limited  therefor.  Speaking  of  the  Dey  Cam  the  court  remarked :  **  The  stat- 
ute of  this  State  and  that  of  New  Jersey  are  not  alike  in  some  respects,  but  the  differ- 
ence Is  moreyerbal  than  otherwise,  and  the  case  is  one  in  point.  I  do  not  adopt  Its 
conclusions,  because  I  am  not  conyincedby  its  reasoning,  and  do  not  approve  of  ita 
policy.  To  my  mind  there  was  no  difficulty  in  holding  that  under  the  New  Jersey 
statute  the  lien  attached  from  the  time  the  work  waa  done  and  the  material  furnished. 
These  acts  and  the  indebtedness  which  arose  from  them  were  the  meritorious  cauM 
of  the  lien,  the  reason  for  which  the  statute  gave  it,  and  not  the  mere  technical  act 
of  filing  the  claim.  The  latter  is  only  required  as  a  means  of  giving  notice  to  the 
world  of  what  already  exists,  a  lien  upon  the  property*  and  the  Intention  of  the  ered- 
Iter  to  hold  or  oontinoe  it."— Ibv. 


WASHureroK  Iksusakge  Gompant  v.  Whiti. 

(IflB  Haas.  888.) 
MaHmeinnmmee — eenetrueUon  cf  poUeif — tchen  veisd^nai  en  a  passage/* 

A  yeaeel  Infiured  for  a  jear  bj  a  policj  containing  the  provision  that  If  she 
waa  "  on  a  ]>a88age  at  the  end  of  the  term  *'  the  risk  waa  to  continue  nntil 
her  arrival  at  port  of  destination.  Bailed  from  the  Chlncha  Islands  for  the 
Oanary  ialands,  put  into  GaUao  on  the  mainland  (which  ia  the  port  of  entry 
for  the  Chinchas),  for  the  necessarj  dearanoe,  water  and  crew  for  her  f nr- 
iher  voyage.  While  there  the  year  expired.  HM,  that  she  waa  not  **  on  a 
"  within  the  meaning  of  the  poUqr. 


This  was  an  action  to  recover  an  additional  premium  on  a  policy 
iisned  by  the  plaintiffs  to  the  defendant  on  the  ship  Loms  Walsh 
for  one  year,  and  containing  the  clause :  ''  If  on  a  passage  at  the  end 


544  MASSACHUSETTS, 


WaBhington  Insnranoe  Company  ▼.  White. 


of  the  tenn,  the  risk  to  continue  vXpro  rata  preminm  until  twenty- 
four  hours  after  arriyal  at  port  of  destination  and  no  longer.''  The 
following  are  the  agreed  fiaots :  ^  At  the  end  of  the  year  the  Louis 
Walsh  was  at  GallaOy  having  sailed  from  the  Chincha  Islands  the 
day  previous.  She  had  takeb  a  cargo  at  the  Chincha  Islands  and 
was  bound  to  the  Canary  Islands.  The  Chincha  Islands  are  a  group 
of  three  small  islands  situated  in  the  Pacific  Ocean,  off  the  coast  of 
Peru^ distant  about  fourteen  miles  from  the  shore;  are  valuable  for 
large  deposits  of  guano ;  belong  to  Peru ;  but  have  no  port  or  custom- 
house,  and  no  clearance  can  be  effected  there.  Vessels  carrying 
guano  from  the  Ghinchas  clear  from  Callao,  and  when  bound  tc 
these  islands  are  obliged  to  call  at  Callao,  enter  at  the  custom-house, 
and  get  a  permit  to  load.  Callao  is  on  the  mainland,  and  one  hun- 
dred and  tweniy  miles  distant  from  the  Chinchas.  Vessels  on  their 
way  to  the  Chinchas  are  usually  detained  at  Callao  two  or  three 
daysy  during  which  time  the  crew  almost  invariably  desert,  and  it 
becomes  necessary  to  ship  a  new  crew  at  Callao  to  work  the  vessel 
to  and  from  the  Chincha  Islands,  and  to  load  her  while  there.  On 
the  return  to  Callao,  these  men,  usually  natives,  are  dischaiged,  and 
a  crew  of  seamen  shipped  for  the  voyage.  Vessels,  after  loading  at 
the  Chinchas,  get  their  supply  of  water  at  Callao  for  the  voyage,  and 
are  seldom  detained  there  less  than  two  days." 

If,  upon  these  fiaots,  the  court  should  be  of  opinion  that  the  con- 
tinuation clause  in  the  policy  attached,  then  judgment  was  to  be 
rendered  for  the  plaintiflb  for  t315.56  and  interest;  otherwise,  judg- 
ment for  the  defendant 

H.  C.  Hutchins  and  A.  8.  Wheeler,  for  plaintiff,  besides  cases 
cited  in  the  opinion,  referred  to  Bond  v.  Nutt,  3  Cowp.  601 ;  Wright 
T.  Shiffner,  2  Camp.  247 ;  TheUusson  v.  Fgrgusson,  1  Doug.  361 ; 
Robinson  v.  Manufacturwri  Insurance  Co^  1  Meta  143 ;  Thompson 
T.  TayhTy  6  T.  R  478 ;  Mackenzie  v.  Shedden,  2  Camp.  431 ;  Bom- 
castle  V.  Stuart,  7  Eaat,  400;  SiJey  v.  Bartford  Insurance  Co^  9 
Oonn.36& 

F.  B.  Dioson,  for  defendant,  besides  cases  dted  in  the  opinion, 
referred  to  American  Insurance  Co.  v.  Button,  24  Wend.  330; 
Ounard  v.  Byde,  El.,  BL  &  EL  670,  and  2  EL  &  EL  1 ;  Wilson  v. 
Rankin,  Law  Bep.,  1  Q.  B.  162;  OraJiam  v.  Barras,  5  B.  &  Ad. 
1011 ;  FetUgrew  v.  Fringle,  3  id.  514;  Thompson  v.  Oillespy,  5  El 
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ft  BL  209 ;  Oiles  v.  The  Cynthia,  1  Pet.  Adm.  203 ;    Tliompson  v. 
Faussaty  Pet  0.  0. 182 ;  Blanchard  v.  Bticknam,  3  OreenL  1. 

Gbay^  J.  It  is  doubtless  trae,  as  aigned  by  the  learned  counsel 
for  the  plaintiffs^  that  if  this  vessel  had  been  insured  by  a  voyage 
policy  from  Gallao  to  the  Ghincha  Islands  and  thence  to  another 
porty  the  going'  into  Gallao  after  leaving  the  Ghincha  Islands,  for  a 
clearance  and  a  supply  of  water  and  change  of  crew,  would  not  have 
been  a  deviation,  if  it  was  in  the  usual  course  of  trade  upon  such 
a  voyage.  Parsons  v.  Manufacturers'  Insurance  Co.,  16  Gray,  463. 
narrower  v.  Hutchinson,  Law  Bep.,  4  Q.  B.  523.  But  it  by  no  means 
follows  that  while  in  the  port  of  Gallao  for  that  purpose,  she  was  on 
a  passage  within  the  meaning  of  the  continuation  clause  in  a  time 
policy  not  mentioning  particular  ports  or  voyages.    • 

A  nearer  analogy  is  afforded  by  the  case  in  which  it  was  held  by 
Lord  Ellekbobough  and  the  whole  court  of  king's  bench  that  under 
a  policy  of  insurance  ^^  at  and  from  Portneuf  to  London,  warranted 
to  saQ  on  or  before  "  a  certain  day,  a  vessel  which  had  left  Portneuf 
and  dropped  down  the  St.  Lawrence  thirty  miles  (with  a  sufficient 
crew  for  river  navigation,  but  not  for  the  voyage  to  London)  to 
Quebec,  which  was  the  nearest  place  at  which  she  coald  obtain  a 
cleaiunce,  had  not  sailed.  Ridsdale  v.  Newnham,  4  Gamp.  Ill ;  S. 
G.,  3  M.  &  S.  456. 

But  the  safest  guides  in  the  interpretation  of  this  policy  are  to  be 
found  in  the  adjudications  of  this  court  upon  time  policies  contain- 
ing words  which,  if  not  exactly  identical,  may,  for  the  purposes  of 
this  case,  be  deemed  equiv.alent. 

In  Wood  V.  New  England  Insurance  Co,,  14  Mass.  31,  the  point 
adjudged  was  that  a  vessel,  which  at  the  expiration  of  the  year  was 
actually  in  a  port  into  which  she  had  been  carried  by  overwhelming 
force  while  proceeding  on  her  voyage  on  the  high  seas,  was  ^^  at  sea^' 
within  the  meaning  of  such  a  clause.  The  authority  of  the  decision 
has  been  limited  to  that  point,  and  the  more  general  dicta  of  Ghief 
Justice  Pabkeb  in  delivering  the  opinion  disapproved,  in  the  later 
cases.  See  Ooohin  v.  New  England  Insurance  Co.,  12  Gray  510-514. 

In  Bowen  v.  Rope  &  Merchants?  Insurance  Cos.,  20  Pick.  275, 
and  12  Gray,  512,  note,  the  vessel  which  was  held  to  be  ''at  sen,'* 
and  **  on  a  passage,''  had  left  her  port  of  lading,  fdlly  prepared  to 
piooeed  to  her  port  of  destination,  and  with  a  real  intent  to  do  so, 
and  had  dropped  down  the  straits  seven  or  eight  miles,  and  had  then 
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been  obliged  by  head  winds  to  come  to  anchor,  bnt  without  relin- 
qnishing  the  intention  of  prooeeding  on  her  voyage  as  soon  as  wind 
and  weather  would  permit 

In  OoU  y.  Union  Insurance  Go^  12  Oray^  501, 519,  a  yessel  anchoted 
in  the  open  roadstead  at  the  Ohinoha  Islands,  for  thepnipose  of 
taking  in  cargo,  was  held  not  to  be  ''at  sea^''  within  the  meaning  of 
the  first  part  of  the  continuation  clause.  And  in  Oookin  v.  New 
England  Insurance  Co^  id.  501,  506,  a  yessel  was  held  to  have  arrived 
at  a  '^  port  of  destination,"  under  the  last  part  of  the  clause,  upon 
her  arrival  at  a  similar  open  roadstead  at  Tpala  for  a  like  purpose. 

In  Wales  v.  China  Insurance  Co^  8  Allen,  380,  it  was  held  that  a 
yessel  which  was  chartered  to  one  port,  there  to  receive  orders  which 
should  indicate  to  her  within  twenty-four  hours  whether  to  dis- 
oharge  there  or  go  on  to  another  port,  and  to  be  kept  at  the  first  port 
as  long,  and  sent  to  such  other  port,  as  those  from  whom  she  was  to 
take  her  orders  might  elect;  and  which  did  not,  within  twenty-four 
hours  after  giving  notice  of  her  arrival  at  the  first  port,  receive  or- 
ders to  go  to  another  port;  had  arrived  at  a  port  of  destination, 
within  the  meaning  of  the  last  part  of  the  continuation  clause. 
There  is  no  intimation  in  the  opinion  that  the  vessel  could  be  con- 
sidered as  ''at  sea''  or  "  on  a  passage,''  or  as  not  having  arrived  a< 
her  port  of  destination,  for  any  longer  period  than  while  the  port 
which  she  entered  might  be  considered  as  a  port  into  which  she  had 
put  for  orders  only. 

The  case  at  bar  is  less  consistent  with  a  continuation  of  the  risk 
than  either  of  these.  At  the  expiration  of  the  year,  the  vessel  was 
not  in  an  open  roadstead,  but  in  a  safe  harbor,  into  which  she  had 
put  voluntarily,  not  for  orders  merely,  but  to  obtain  the  necessary 
clearance,  water  and  crew  for  her  fiirther  voyage,  with  none  of  which 
had  die  been  previoudy  supplied.  The  necessary  conclusion  is  that 
she  was  not  "on  a  passage."  The  policy  therefore  ended  with  the 
year,  and  the  insurers  are  not  entitied  to  an  additional  premium. 

Judgment  for  the  iefenda'iU. 
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(]OB]UM.Mi.) 
1^6  imuranee — eaurU&nigning  poUoff 

A  pollqr  of  life  ineoranoe,  which  proyides  that  it  shall  not  be  in  force  until 
eonntenigned  bj  the  agent,  is  invalid  until  bo  oountendgned,  eyen  though 
the  agent  is  himeelf  the  partj  aosured. 

Aonoiir  by  the  administrator  of  A.  F.  Badger  on  a  policy  of  in- 
snranoe,  written  by  the  defendants  on  the  life  of  plaintiff's  intestate. 
The  policy  contained  the  clause:  ^^Nor  shall  this  policy  be  in  force 
until  it  is  countersigned  by  A.  F.  Badger,  agent  at  Boston." 
The  intestate  was  such  agent,  and  reoeiyed  the  policy,  but  had  never 
countersigned  it.  The  case  was  reserved  for  the  determination  of 
the  full  court. 

ff.  W.  Paine  and  H.  F.  French,  for  plaintiff 

O.  0.  9hattuck  and  J.  B.  Thayer,  for  defendants. 

Ohaphan,  0.  J.    The  defendants  sent  to  Almarin  F.  Badger,  the 

plaintiff's  intestate,  the  policy  in  question,  containing  the  following 

clause:  ^^Nor  shall  this  policy  be  in  force  until  it  is  countersigned 

by  A.  F.  Badger,  agent  at  Boston."    He  received  the  policy  and  had 

it  in  his  power  to  make  it  a  valid  contract  by  countersigning.    But 

he  did  not  do  this,  and  consequently  the  policy  never  became  in 

force.    We  need  not  inquire  into  the  motives  of  the  company  for 

inserting  this  condition;  nor  into  his  motives  for  neglecting  to 

comply  with  it    It  is  sufficient  that  the  defendants  had  a  right  to 

insert  it  and  to  insist  upon  it.     There  is  no  evidence  tending  to 

•how  that  it  was  waived. 

Judgmmd  fer  the  defendantit 
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(JOB  Ham.  ML) 

X0  iMvroiiM — righi$  of  pMgee  €f  pcit^if, 

A  VMldaiit  of  minob  bumred  hia  life  with  a  oompanj  chartered  in  MaaBachn- 
•etto,  hj  a  policy  payable  to  his  repreeentatlYeB  or  aoBigiiB,  and  conditioned 
to  be  Toid  if  andgned  wlthont  the  written  oonaent  of  the  company,  which 
policy  he  afterward  delivered,  without  the  company's  coneent,  to  the  plain- 
tiff, a  resident  of  Maasachosetts,  as  security  for  a  debt.  Upon  his  death,  an 
administrator  of  his  estate  was  appointed  in  Illinois,  and  afterward,  the 
debt  being  unpaid,  the  plaintiff  was  appointed  ancillary  administrator  in 
Hassachusetts.  The  principal  administiator  sued  the  insurers  upon  the 
policy  in  Illinois,  and  their  agent  duly  accepted,  in  pursuance  of  a  State 
statute,  service  of  the  summons  and  of  an  injunction  not  to  pay  the  policy 
to  the  creditor.  The  plaintiff,  as  ancillary  administrator,  then  sued  on  the 
policy  in  Massachusetts,  and  the  insurers  in  answer  admitted  their  liability, 
and  expressed  a  willingness  to  pay  the  policy  to  the  person  entitled. 
HM,  that  the  pendency  of  the  first  suit  was  no  bar  to  the  second,  and  that 
the  plaintiff  could  recover  the  amount  of  the  policy  in  preference 
to  the  principal  administrator,  inasmuch  as  he  represented  the  equitable  in^ 
terest  and  possessory  right  of  the  pledgee  of  the  policy. 

AcnoK  by  plaintiff  as  administrator  of  the  estate  of  Howard  M. 
Merrill,  on  a  policy  of  insnrance  issued  by  the  defendants  on  the 
life  of  the  intestate. 

The  intestate,  a  resident  of  Illinois,  desiring  to  secure  a  loan  of 
1700  from  the  plaintiff,  a  resident  of  Massachusetts,  agreed  with  the 
latter  to  have  his  life  insured  and  to  send  the  policy  to  him  as  se- 
curity for  the  note  given  for  the  loan.  In  pursuance  of  this  agree* 
menl^  he  procured,  in  1866,  a  policy  of  insurance  from  the  defend- 
ants —  a  corporation  chartered  under  the  laws  of  Massachusetts  — 
and  forwarded  it  to  the  plaintiff  with  the  note,  and  the  loan  was 
made.  The  policy  was  made  payable  to  the  insured,  his  executors, 
administrators  or  assigns,  and  contained  a  condition  that  ^if  this 
policy,  or  any  interest  therein,  shall  be  assigned  without  the  wr'tten 
consent  of  said  company,  then  this  policy  shall  be  null  and  yoid.'' 
The  insurers  had  no  knowledge  of  the  transfer  to  the  plaintiflEl 

The  assured  died  at  Chicago  in  1868,  leaving  the  note  to  the 
plaintiff  unpaid,  and,  shortly  after,  Charles  B.  Daggett^  of  Chicago^ 
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was  duly  appointed  by  the  courts  of  lUinois  administrator  of  his 
estate,  and  demanded  of  the  defendants  payment  of  the  policy,  which 
was  refused. 

Afterward  the  plaintiff  was  appointed  administrator  of  the 
estate  of  the  assured  by  the  courts  of  Massachusetts,  and  the  parents 
of  the  deceased  made  a  demand  upon  him  for  the  balance  of  the 
money  due  on  the  policy  after  paying  the  $700  note. 

On  February  2, 1869,  Daggett  commenced  a  suit  in  the  courts  of 
Illinois  against  defendants,  to  recover  the  amount  of  the  policy,  and 
the  summons  in  said  suit,  and  an  injunction  restraining  the  com- 
pany from  paying  oyer  the  amount  of  said  policy,  were  served  on 
and  accepted  by  the  general  agent  of  the  defendants  in  Illinois,  duly 
authorized  by  tiiem,  and  required  by  the  statutes  of  that  State,  to 
accept  service  on  their  behal£  This  suit  was  afterward  removed, 
on  petition  of  defendants,  into  the  TJnited  States  courts,  and  was 
still  pending. 

On  the  20th  of  February,  1869,  this  action  was  commenced  by  the 
administrator  in  Massachusetts  to  collect  the  amount  of  the  policy. 
The  defendants  in  answer  admitted  the  liability,  and  their  willing- 
ness to  }>ay  the  amount  to  the  person  properly  entitled  thereto,  but 
alleged  that  the  plaintiff's  appointment  as  administrator  was 
void,  and  that  they  had  been  already  sued  on  the  policy  in  Illinois, 
rhe  defendants  fiurther  claimed  that  they  were  not  liable,  under  the 
drcumstanoes,  to  pay  the  plaintiff,  but  were  liable  to  the  adminis- 
trator in  Illinois. 

J.  S.  Brotm  and  E.  A.  Alger,  for  plaintiff 

D.  Foster  and  O.  W.  Baldwiny  for  defendant,  to  the  point  that 
the  Illinois  administrator  could  maintain  his  action  on  the  policy, 
dted  Lafayette  Insurance  Co.  v.  Frenchy  18  How.  404 ;  Shultz  v 
Pulv&r,  3  Paige,  182 ;  S.  0.,  11  Wend.  361.;  Whyte  v.  Roaey  3  Q.  B. 
493 ;  Story  on  Conflict  of  Laws,  §  515.  The  following  cases  were 
also  cited  as  indistinguishable  in  principle  from  this :  Whipple  v. 
BobbinSf  97  Mass.  107 ;  Slocum  v.  Mayberry,  2  Wheat  1,  9 ;  Harris 
V.  Denniey  3  Pet  292 ;  Hagan  v.  LucaSy  10  id.  400 ;  Peck  v.  Jenness, 
7  How.  612,  624;  Williams  v.  Benedict,  8  id.  107;  WiswallY.  Samp- 
foit,  14  id.  52 ;  Puttiam  v.  Oabomey  17  id.  471 ;  Freeman  v.  Howey 
2i  id.  450;  Bnch  v.  OoJbatl^  3  WalL  334;  Orcutt  v.  OrtTw,  3 
Pftige,469. 
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That  the  plaintiif' s  lien  was  not  valid,  becanse  the  company  did 
not  oonaent  to  the  assignment    Stevens  y.  Warren,  101  Mass.  564 

Wbllb,  J.  There  can  be  no  doubt  that  the  appointment  of  iho 
administrator  in  MassaohoBetts  was  legal  and  proper.  A  debt  dno 
to  the  intestate  from  any  party  haying  a  domicile  in  this  State,  or 
any  demand  or  right,  requiring  legal  authority  for  its  enforcement, 
is  sufficient  to  giye  jurisdiction  for  such  an  appointment  Gen.  Sts. 
di.  117,  §  2 ;  Pinney  y.  MeOregory,  102  Mass.  186 ;  Picqueiy  appellant, 
6  Pick.  65 ;  Emery  y.  ffildreth,  2  Oray,  228.  Such  administration  is 
auxiliary  only,  when  the  domicile  of  the  intestate  was  elsewhere  at 
the  time  of  his  decease,  if  there  is  an  administrator  at  the  place  of 
domicile.  It  extends  to  all  assets  found  within  the  State ;  and,  with- 
in the  jurisdiction  where  granted,  it  is  exdusiye  of  all  other  author- 
ity. The  administrator  appointed  at  the  place  of  domicile  of  the  de- 
ceased is  the  principal  administrator ;  and  personi^  securities,  in  the 
possession  and  control  of  the  intestate  at  the  time  of  his  decease, 
yest  in  him.  He  can  do  no  legal  act  for  their  collection  in  another 
jurisdiction,  without  an  ancillary  appointment  there.  And,  if  an- 
other has  already  been  appoint^  auxiliary  administrator,  the  col- 
lection can  be  made,  within  that  jurisdictidn,  only  through  him. 
But  the  principal  administrator  may  always  dispose  of  or  collect 
such  securities,  if  he  can  do  so  without  being  obliged  to  resort  to 
the  domicile  of  the  debtor.  Hutchins  y.  State  Bank,  12  Mete  421. 
Haying  possession  of,  and  a  legal  titie  to,  the  instrument,  or  eyi- 
dence  of  the  demand,  and  finding  the  debtor  or  his  property  within 
the  jurisdiction  of  his  appointment,  he  may  enforce  it  there,  without 
the  necessity  of  any  resort  to  the  foreign  jurisdiction.  The'  debtor 
is  equally  responsible  in  either,  if  means  of  enforcing  payment  can 
be  reached. 

The  appointment  by  the  insurance  company  of  a  general  agent, 
with  authority  to  accept,  in  behalf  of  the  principal,  seryice  of  legal 
process  in  Illinois,  subjects  the  defendant  to  the  suit  brought  by  the 
principal  administrator  in  the  courts  of  that  State.  OiUespie  y. 
Commercial  Insurance  Co.,  12  Oray,  201.  As  that  suit  was  first 
brought,  and  apparently  embraces  the  whole  cause  of  action,  so  that 
a  judgment  therein  would  merge  all  liabilities  of  the  defendant  upon 
the  policy,  we  should  be  inclined  to  hold  that  it  was  exclusiye  of 
any  other  remedy,  so  that  no  action  could  be  prosecuted  in  any  other 
fourt  upon  the  same  contract  at  the  same  time,  if  the  administrator 
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in  lUinoifi  had  then  had  the  legal  title  and  possession  of  the  policy^ 
0r  the  ahsolute  right  of  possession.  WhippU  v.  BobbinSy  97  Mass. 
107;  Newett  y.  Newton,  10  Piok.  470;  Wallace  t.  McOonnea,  13 
Pet  186 ;  Bmiree  t.  Hdnna,  5  Johns.  101 ;  American  Bank  y.  BoU 
Kna^  99  Mass.  313. 

It  is  said  by  Mr.  Jnstioe  Dbwet  in  CoU  y.  Partridge^  7  Meta  574» 
that  ^  whether  a  plea  in  abatement  that  another  action  between  the 
same  parties,  and  for  the  same  canse,  is  pending  in  another  State,  is 
good,  has  not  been  decided  here.''  It  ia  also  said  by  Mr.  Jnstioe 
FosTBB  in  American  Bank  y.  BoUiney  that  the  doctrine  of  that  case 
and  of  Wallace  y.  JfcOonneU,  Embree  y.  HawnOy  and  Whipple  y. 
BohKney  *^  constitutes  an  important  exception  to  the  ordinary  ra)e 
that  lie  pendens  in  a  foreign  court  is  not  a  good  plea.'' 

The  present  case  does  not  depend  npon  the  ordinary  mle  in  re- 
gard to  lis  pendens;  nor  is  it  within  the  exception  to  that  rule,  if 
the  decisions  aboye  referred  to  do  constitute  an  exception.  The 
administrator  in  Illinois  and  the  administrator  in  Massachusetts  are 
not  the  same  party.  They  are  not  eyen  in  priyity  with  each  other. 
Low  y.  Bartletty  8  Allen,  259 ;  Ela  y.  Edwards,  13  id.  4&  The 
authority  and  right  of  each  is  independent  and  exclusiye  within  the 
jurisdiction  of  hiB  own  appointment  If,  therefore,  the  policy  had 
been  in  the  legal  custody  and  control  of  the  principal  administrator, 
the  institution  of  proceedings  for  the  collection  of  its  proceeds  by 
him,  in  the  courts  of  Illinois,  and  jurisdiction  of  the  defendant  or 
its  property  obtained  thereon,  would  haye  been  such  an  appropria- 
tion of  the  claim  as  a  part  of  the  assets  of  the  estate  subject  to  ad- 
ministration there,  as  would  haye  excluded  the  ancillary  adminis 
trator  from  any  authority  oyer  it 

But,  upon  the  facts  stated,  we  are  satisfied  that  the  intestate  had 
parted  with  the  possession  of  the  policy,  upon  a  yaluable  and  legal 
consideration,  in  his  life-time;  so  that,  at  his  decease,  he  had  no 
right  of  possession,  and  none  passed  to  his  administrator,  except 
subject  to  such  rights  as  had  been  conferred  by  the  pledge  and  de- 
liyery  of  the  policy  by  the  intestate  to  Lis  uncle  Thomas  T.  MerrilL 
The  agreed  statement  shows  a  distinct  and  unequiyocal  pledge 
of  the  policy  to  secure  the  intestate's  note  for  $700,  giyen 
for  money  lent  to  him  by  Thomas  T.  Merrill  upon  the  as- 
surance and  condition  that  it  should  be  so  secured.  The  policy  was 
deliyered  in  pursuance  of  that  agreement,  and  remained  in  the  pos- 
iiossion  of  Thomas  T.  MerriO  until  he  was  appointed  administrates 
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This  was  sufficient  to  constitute  a  good  pledge  of  the  instrument, 
giving  to  the  pledgee  an  equitable  interest  in  the  proceeds  of  it. 
Angell  on  Insurance,  §§  327-340;  Palmer  t.  Merrill,  6  Gush. 
282;  Dunn  v.  8nell,  15  Mass.  481;  Ourrier  y.  Howard,  14 
Gray,  511. 

In  that  state  of  facts,  if  the  principal  administrator  had  himself 
received  the  ancillary  appointment  in  Massachusetts,  he  could  not 
have  reclaimed  the  policy  flrom  the  hands  of  Thomas  T.  Merrill 
without  payment  of  the  note  in  redemption  of  the  pledge.  It  is  un- 
necessary to  consider  now,  whether,  beyond  this,  the  claim  of  the 
parents  of  the  intestate  would  be  protected  against  the  general  in- 
terests of  the  estate.  It  is  sufficient  that  there  was  a  right  of  pos- 
session in  Thomas  T.  Merrill  superior  to  that  of  the  intestate  or  his 
administrator,  and  which  he  might  pass  over  to  the  administrator 
in  Massachusetts  upon  such  terms  as  he  saw  fit,  consistent  with  his 
limited  rights.  His  interest  in  the  policy  is  not  a  mere  order  for 
a  part  of  the  proceeds,  but  extends  to  the  whole  poLcy  alike.  With 
his  concurrence  the  auxiliary  administrator  may  maintain  a  suit 
and  collect  the  proceeds  of  the  policy.  Without  it  neither  he  nor 
the  principal  administrator  could  control  the  possession  or  collect 
the  proceeds.  The  pledge  makes  it  no  longer  a  question  of  juris- 
diction, as  affected  by  priority  of  suit,  comity  between  the  States, 
or  otherwise ;  but  one  merely  of  the  right  of  the  respective  parties 
claiming  an  interest  in  the  policy.  The  right  of  the  plaintiff 
in  this  suit  is  8UX)erior  to  that  of  the  principal  administrator  in 
Illinois^  because  he  represents  the  equitable  interest  and  right  of 
immediate  possession  and  control  of  the  pledgee,  as  well  as  the 
legal  capacity  to  sue,  which  remains  in  the  representatives  of  the 
estate  of  Howard  M.  Merrill.  That  legal  right  to  sue  is  held  by 
the  administrators  of  Howard  M.  Merrill,  wherever  appointed,  in 
trust  for  the  benefit  of  the  equitable  assignee  of  the  claim.  The 
assignee  is  entitled  to  control  any  suit  brought  for  its  recovery.  His 
rights  would  be  protected  by  the  courts  against  any  attempt  of  the 
administrators  to  collect  or  release  the  demand  in  disregard  of  his 
interests.  Jofies  v.  Witter ,  1 3  Mass.  304 ;  Eastman  v.  Wright,  6  Pick. 
316 ;  Qrover  v.  Qrover,  24  id.  261 ;  Rockwood  v.  Brown,  1  Gray,  261 ; 
Bates  V.  Kempton,  7  id.  382.  Upon  the  same  principle,  it  would  be 
equally  protected  against  prejudice  from  any  attempt  to  anticipate 
him  by  means  of  a  suit  instituted  by  such  administrator  in  his  own 
behalf  and  without  recognition  of  the  rights  of  the  assignee.  Within 
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the  same  jurisdictioiiy  the  respeotiTe  rights  of  the  assignor  and 
signee  may  be  readily  adjusted,  and  snits  controlled.  The  difBloiil^ 
arises  firom  the  existence  of  suits  in  separate  and  independent  juris- 
dictions. There  is  a  class  of  decisions,  referred  to  by  the  defendant^ 
particularly  affecting  questions  of  jurisdiction  between  the  federal 
«nd  State  courts,  to  the  effect  that  a  subject-matter  once  brought 
within  the  jurisdiction  of  a  court  of  general  jurisdiction,  whether  by 
salt  injfersonam  or  proceeding  in  renty  or  even  by  process  of  attach- 
ment, is  in  the  custody  of  that  court,  and  cannot  be  withdrawn  or 
controlled  by  any  process  or  proceeding  of  any  other  court  But 
that  doctrine  is  explained  and  narrowly  limited  by  Mr.  Justice  MiL- 
LBB,  in  Buck  y.  ColicUh,  3  Wallace,  334.  It  does  not  apply  to  this 
case,  for  reasons  already  indicated ;  because  the  policy,  having  been 
pledged  and  delivered  to  another  in  the  life-time  of  the  intestate,  was 
never  in  the  legal  possession  of  his  administrator  in  Illinois,  and, 
therefore,  was  never  properly  brought  within  the  jurisdiction  of  the 
courts  in  that  State,  either  as  assets,  subject  to  administration,  or 
as  a  cause  of  action  which  the  administrator  there  could  maintain. 

He  could  not,  by  commencing  a  suit  there,  transfer  to  those  courts 
the  determination  of  the  rights  of  the  pledgee,  so  as  to  compel 
him  to  seek  them  by  intervening  in  such  suit  The  pledgee  had  an 
independent  title,  accompanied  by  possession  of  the  policy ;  and  by 
bill  in  equity  in  his  own  name,  or  by  suit  in  the  name  of  tiie  admin- 
istrator, in  Massachusetts,  could  enforce  his  daim.  Neither  the  ad- 
ministrator in  Massachusetts  nor  the  administrator  in  Illinois  would 
be  allowed  to  defeat  the  prosecution  of  such  a  suit.  Against  either 
administrator,  seeking  to  collect  the  amount  of  the  policy  by  other 
proceedings  or  means,  the  insurance  company  have  a  sufficient  de- 
fense. That  defense  stands,  not  merely  upon  the  jurisdiction  and 
judgment  of  the  court,  but  equally  well  upon  the  title  of  the  pledgee, 
yielded  to  by  the  insurance  company  without  suit. 

We  have  thus  far  considered  the  question,  purposely,  without 
regard  to  the  condition  in  the  contract  which  renders  it  void  in  case 
'*  the  policy  or  any  interest  therein  shall  be  assigned  without  the 
written  consent  of  said  company."  We  do  not  see  how  this  condi- 
tion can  affect  the  question  of  jurisdiction  for  the  enforcement  ot 
the  contract,  or  the  relative  rights  of  the  several  parties  claiming  to 
control  the  possession  of  the  policy  and  its  proceeds.  The  condition 
does  not  prevent  the  transfer  or  pledge  of  the  policy.  It  reserves  tc 
the  company  the  right  to  give  or  to  refuse  its  consent  to  such  trana 
Vol.  IVw— 70 
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fer;  and,  if  made  without  its  oonsenty  to  avoid  its  oontraot  alto- 
gether. The  effect  of  the  condition  is  to  defeat  the  poliqj,  not  to 
defeat  the  transfer.  It  is  because  the  transfer  takes  effect  that  tiia 
policy  becomes  void  or  voidable.  By  the  contract  of  pledge^  and 
delivery  of  the  policy,  the  pledgee  acquired  an  interest  therein,  which 
he  is  entitled  to  maintain  against  the  assured  and  his  legal  repre- 
sentatives.  He  might  have  made  that  interest  perfect  against  the 
insurance  company  also,  by  obtaining  its  consent  to  the  pledge.  The 
assured  not  having  required  the  pledgee  to  obtain  that  consent  as  a 
condition  of  the  transfer,  his  representatives  cannot  set  it  up  as  a 
breach  of  obligation  which  will  defeat  the  pledge.  It  was  no  more 
the  duty  or  for  the  interest  of  the  pledgee,  than  of  the  pledgor,  to 
obtain  such  consent  The  assured,  therefore,  could  only  defeat  the 
interests  of  the  pledgee,  by  defeating  the  policy  altogether.  His 
obligations  as  pledgor  forbid  him  to  do  this.  Story  on  Bailments, 
§  354;  EcUon  v.  MeUus,  7  Gray,  566.  Besides,  the  condition  in  the 
policy  is  one  to  be  availed  of  at  the  election  of  the  insurance  com- 
pany, and  not  at  the  election  of  any  other  party  to  the  contract 
The  company  may  waive  the  condition,  if  it  sees  fit  to  do  so.  This 
we  think  has  been  done  in  the  most  formal  and  effectual  manner 
possible,  by  omitting  to  set  it  up  in  the  pleadings,  and  by  submit- 
ting this  case  to  the  determination  of  the  court  upon  an  agreed 
statement,  in  which  the  facts  of  the  transfer  are  fiilly  disclosed,  but 
not  relied  on  at  all  to  defeat  the  policy.  On  the  contrary,  it  is  ex- 
pressly agreed  that  '^  the  sole  ground  of  defense  in  this  case,  as 
claimed  by  the  defendant,  is,  that  the  defendant  corporation  is  not 
liable,  under  the  circumstances,  to  pay  the  plaintiff,  but  claims  that 
said  defendant  corporation  is  liable  to  pay  the  administrator  in  Illi- 
nois." We  understand  from  the  argument,  and  the  whole  conduct 
of  the  defense,  that  there  is  no  purpose  or  desire  to  defeat  the  policy 
or  to  avoid  payment  of  the  amount  of  the  insurance,  but  only  to 
protect  the  corporation  from  being  made  twice  liable  by  means  of 
the  conflicting  claims  in  the  two  jurisdictions.  This  course  is  cer- 
tainly creditable  to  the  defendant,  and  ought  not  to  expose  the  cor- 
poration to  the  risk  of  a  double  loss.  If  the  facts  disclosed  here  are 
properly  pleaded  and  proved  in  the  courts  of  Illinois,  or  those  of  the 
United  States  to  which  the  suit  in  Illinois  has  been  removed,  wo 
cannot  think  that  the  defendant  is  in  danger  of  being  again  held 
liable  there. 
Upon  the  agreed  statement,  being  satisfied  that  the  plaintiff,  at 
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ktor  of  the  intestate's  estate  in  Massachusetts,  and  repre- 
Benticg  also  the  equitable  interest  and  possessory  right  of  the 
pledgee  of  the  policy,  is  entitled  to  its  control  and  collection,  in 
pire&rence  to  the  principal  administrator  in  Illinois,  we  feel  bound 
to  render  judgment  accordingly  for  the  amount  due  from  the  defend- 
ant by  the  terma  of  the  policy. 

Judgment  for  theplaifUiff. 


OOMXOVWBAUIH  T.  EASTBRir  BAUAOAI)    OOMPAST. 

(IOBlfaM.154.) 

(kmttitmUaiuU  law^eiaiuU  reqtUring  raUroad  eompatyy  to  ereet  ttaticn-houm* 

A  fltainte  leqnirlng  a  railroad  eorporation,  whose  charter  is  sabjeot  to  amend- 
ment, alteration  or  repeal  at  the  pleasure  of  the  legislatare,  to  establiBh  a 
flag  station  at  a  certain  point  on  its  line,  and  to  erect  there  a  station-house, 
at  which  at  least  two  trains  each  wa/  shall  stop  each  day,  is  not  in  violation 
of  the  eonstitntion  of  the  United  States  as  impairing  the  obligations  of  a 
contract. 

In  1868,  an  act  was  passed  by  the  legislature  (Stat  1868,  eh.  89), 
requiring  the  defendant  to  establish  and  maintain  a  flag  station  on 
the  line  of  its  road,  at  Knight's  Crossing;  and  to  erect  at  said  place 
a  station-house,  reasonably  commodious  for  the  use  of  passengers, 
at  which  at  least  two  trains  each  way  shall  stop  each  day,  upon  the 
pro{)er  signal  being  made.  The  answer  alleged  that  the  statute  was 
unconstitutional.    The  following  facts  were  agreed  upon : 

'^  It  is  agreed  that,  since  the  passage  of  the  statute  of  1868,  chapter 
89,  the  defendants  did  not,  prior  to  the  date  of  this  writ,  take  any 
steps  by  way  of  compliance  with  the  proyisions  of  said  act ;  that  they 
did  not  erect  any  station-house  at  the  place  named  in  said  act.  and 
have  neyer  caused  any  trains  to  stop  at  said  place ;  and  that  tliey  have 
never  advertised  or  in  any  way  recognized  Knight's  Grossing  as  a 
station  or  place  for  the  stopping  of  trains,  wh(  ther  signaled  or 
otherwise.  It  is  further  agreed  that  the  plaintiffs  have  no  evidence 
that  any  person  ever  offered  himself  as  a  passenger  at  said  station, 
or  that  any  freight  was  ever  offered  there  for  carriage ;  but  it  if 
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agreed  alflo  that  the  defendants  have  never  made  any  proTiaions  for 
reoeiying  paasengers  or  freight  there. '^ 

J.  C.  Davis,  asfflstant  attomey-generaly  for  the  commonwealth, 
cited  Baxbury  y.  Boston  A  Providence  Railroad  Co^  6  Gush.  434 ; 
Massachusetts  General  Hospital  y.  State  Assurance  Co.,  4  Gray,  227» 
234;  Bangor,  Oldtoton  dt  Milford  Railroad  y.  Smith,  47  Me.  34,  49; 
Suydam  y.  Moore,  8  Barb.  358;  1  Am.  Law  Bev.  461. 


B.  R.  Curtis  and  E.  Mervin,  for  defendants,  dted  Oliver  y.  Wash- 
ington  Mills,  11  Allen,  268 ;  Commonwealth  t.  New  Bedford  Bridge, 
%  Gray,  889 ;  Old  Colony  it  FaU  River  Railroad  Co.  y.  County  of 
Plymouth,  14  id.  155 ;  Roxbury  y.  Boston  S  Providence  Railroad 
Co.,  6  Ondi.  424;  Mtchburg  Railroad  Co.  y.  Grand  Junction  Rail- 
road d  Depot  Co.,  4  Allen,  198 ;  Commonwealth  y.  Essex  Co.,  13 
Gray,  239,  253;  Central  Bridge  Co.  y.  Lowell,  15  id.  106,  117; 
Miller  y.  New  York  d  Erie  Railroad  Co.,  21  Barb.  513 ;  Sage  y. 
DiUard,  15  B.  Monr.  840;  State  y.  Noyes,  47  Me.  189. 

Ohapkajt,  0.  J.  By  the  statute  of  1868,  chapter  89,  the  defend- 
ants are  required  to  establish  a  flag  station  on  their  railroad  at 
Knighf  s  Grossing  in  Newbury,  and  erect  there  a  station-house  at 
which  at  least  two  trains  each  way  and  each  day  shall  stop.  Th^ 
statute  has  not  been  complied  with,  and  the  defendants  contend 
that  it  is  unconstitutionaL  The  defendants  were  chartered  April 
14, 1836,  subject  to  the  provision  in  the  Beyised  Statutes  that  eyery 
act  of  incorporation  passed  since  March  11, 1831,  shall  at  all  times 
be  subject  to  amendment,  alteration  or  repeal  at  the  pleasure  of  the 
legislature,  and  to  the  provisions  of  the  39th  chapter  of  the  Bevised 
Statutes. 

The  defendants  say  that  the  act  of  1868  violates  the  contract 
made  with  them  by  the  commonwealth;  and  requires  them  to 
expend  their  property  for  an  assumed  public  use  without  compen- 
sation, contrary  to  the  constitutions  of  the  United  States  and  of 
this  State. 

That  such  a  charter  is  a  contract  is  not  denied.  It  was  so  held 
in  Dartmouth  CoUege  v.  Woodward,  4  Wheat  518;  and  charters  are 
habitually  spoken  of  as  contracts.  In  Blakemore  v.  Okunorganshirs 
Canal  Navigation,  1  MyL  &  K.  154,  Lord  Elbok  said  he  regarded 
ihem  all  in  the  light  of  contracts  made  by  the  legislature  on  behalf 
«f  every  person  interested  in  any  thing  to  be  done  under  them. 
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In  respoot  to  charters  for  railroads,  both  the  legislature  and  the 
corporation  aot  as  tmstees  of  the  public  interest  to  some  extent ;  for 
the  coiporation  is  intrusted  with  the  exercise  of  the  right  of  emi- 
nent domain,  which  is  in  its  nature  a  public  right,  and  is  not  to  be 
sacriflced  to  uses  that  are  exclusively  private.  The  private  interests 
of  the  stockholders  are  likely  to  have  a  controlling  influence  with 
the  9fficer8  of  the  company,  and  it  is  important  that  the  legislature 
should  possess  the  power  to  prevent  abuses  to  which  this  influence 
may  lead.  To  some  extent  they  would  possess  such  ai>ower  without 
any  clause  in  the  charter  reserving  it  But  to  define  their  rights 
more  clearly,  the  clause  has  been  introduced  reserving  to  them  the 
power  to  alter,  amend  and  repeal.  This  clause  constitutes  a  part 
of  the  express  contract  between  the  legislature  and  the  corporation. 
The  question  arising  in  the  present  case  is,  whether  the  aot  of  1868 
above  referred  to  is  within  the  fair  interpretation  of  this  clause.  In 
several  cases  this  clause  has  been  the  subject  of  discussion.  In  Box^ 
tury  V.  Boston  A  Providence  Railroad  Co.y  6  Gush.  424,  432,  it  was 
said  by  the  court  that  the  clause  authorized  the  legislature  to  make 
reasonable  alterations  and  amendments,  and  it  was  held  that  the 
statute  of  1842,  chapter  22,  which  authorized  county  commission- 
ers, upon  the  application  of  the  selectmen,  etc.,  to  alter  or  lower 
roads  so  as  to  prevent  crossings  at  the  same  grade  with  a  railroad, 
and  to  require  the  corporation  to  pay  the  expense  with  costs,  was  a 
valid  act  It  is  true  that  it  was  a  general  act ;  but  it  required  cor- 
porations to  expend  money  for  the  benefit  of  the  public  and  without 
any  apparent  equivalent  to  themselves,  except  to  diminish  the  dan- 
ger of  collisions  with  travelers  on  the  highway.  In  Fitchburg 
Railroad  Co.  v.  Orand  Junction  Railroad  A  Depot  Co.^  4  AUen,  198, 
205,  the  clause  was  applied  to  special  statutes  of  1856,  chapter  296, 
and  1857,  chapter  128,  which  required  the  Fitchburg,  the  Orand 
Junction  and  the  Boston  and  Lowell  railroad  corporations  to  make 
expensive  changes  at  their  crossings,  and  to  erect  a  bridge  of  sped- 
flSdLensions^d  materials,  and^nstruct  a  connectin|  track,  and 
which  directed  how  the  work  should  be  superintended,  and  how  the 
expense  should  be  apportioned.  The  court  held  that  under  this 
clause  the  changes  were  rightly  ordered,  and  that  the  legislature 
might  prescribe  by  whom,  in  what  manner,  and  under  whose  super- 
vision, the  work  should  be  accomplished,  and  in  what  proportions 
according  to  their  respective  interests  it  should  be  paid  for  by  the 
partdea  affected  by  it     As  these  are  special  acts  directing  expensive 
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ohanges  at  a  particular  locality,  the  present  case  seems  to  be  ooyered 
by  that 

Bat»  independently  of  the  authority  of  those  cases,  it  seems  ''o  us 
that  the  clause  was  intended  to  provide  for  such  a  case  as  the  pres- 
ent If  the  directors  of  a  railroad  were  to  find  it  for  the  interest  of 
the  stockholders  to  reftise  to  carry  any  freight  or  passengers  except 
iuch  as  they  might  take  at  one  end  of  the  road  and  carry  entirdy 
through  to  the  other  end,  and  were  to  reftise  to  establish  any 
way  stations  or  do  any  way  business  for  that  reason,  though  the  road 
paased  for  a  long  distance  through  a  populous  part  of  the  State,  this 
would  be  a  case  manifestly  requiring  and  authorizing  legislative  in- 
terference under  the  clause  in  question.  And  on  the  same  ground, 
if  they  reftise  to  provide  reasonable  accommodation  for  the  people 
of  any  smaller  locality,  the  legislature  may  reasonably  alter  and 
modify  the  discretionary  power  which  the  charter  confers  upon  the 
directors,  so  as  to  make  the  duty  to  provide  the  accommodation 
absolute.  Whether  a  reasonable  ground  for  interference  is  presented 
in  any  particular  case  is  for  the  legislature  to  determine ;  and  their 
determination  on  this  point  must  be  conclusive. 

The  objection  that  it  takes  the  property  of  the  company  and  ap- 
propriates it  to  the  benefit  of  others  is  not  valid.  The  depot  whidi 
they  are  required  to  build  is  to  be  their  own,  like  all  the  other  de- 
pots, and  their  compensation  for  all  their  outlays  is  in  their  freights 
and  fares.  If  the  act  required  them  to  bufld  a  structure  for  the 
private  benefit  of  others  exclusively,  and  having  no  connection  with 
the  business  of  their  road,  the  case  might  be  within  the  principle 
stated  in  CommonweaUh  v.  Sssez  Co^  18  Gray,  ^9,  558,  as  it  would 
take  away  their  property  or  rights  which  had  become  vested  under 
a  legitimate  exercise  of  the  power  granted  them.  It  was  there  held 
that  an  act  requiring  a  water  power  company  to  erect  a  fish  way  m 
their  dam  was  void.  But  the  act  upon  which  this  action  is  brought 
is  not  subject  to  such  an  objection.  It  is  a  modification  of  the  char- 
ter, within  the  fiur  interpretation  of  the  power  reserved  to  the  legis- 
lature in  the  charter,  and  merely  requires  them  to  provide  what  the 
legislature  regards  as  a  reasonable  accommodation  to  the  public  in 
a  particular  locality  where  they  are  using  property  which  they  havt 

taken  tor  that  purpose. 

Judgment  for  the  CbmmonweaWL 
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OABT  y.  OOUBXBKAT. 

(106  ium.  an. ) 

P^gmmii  ^UU  qf  eodchangt  dirofmm  in  Ltmd^i^ 

The  defendant  aoeepted,  payable  in  Boeton,  a  bill  of  exehange  for  £100,  dmwn 
in  London.  HM,  that  he  wai  liable  to  pay  only  at  the  rate  of  $4M  per 
pound  in  treasory  notea. 

AonoN  of  a  bill  of  exchange  drawn  in  London  for  £100,  on  the 
defendant  in  Boston,  and  accepted  by  him  payable  at  a  bank  in  the 
latter  city.  The  plaintifb  claimed  at  the  rate  of  $4.84  per  pound  in 
coin,  which  claim  being  disallowed  he  excepted. 

J..L.  Thamdike,  for  plaintiff  dted  Bramon  r.  Bod$$,  7  Wa]LS29; 
Sutler  y.  HorwUz,  id.  25& 

No  oonneel  appeared  for  defendant 

Ohapmak,  0.  J.  The  valne  of  the  ponnd  sterling  is  $4.84 
Chmmonweatth  y.  Hauptf  10  Allen,  88,  47.  The  defendant^  by  his 
acceptance  of  the  draft,  payable  in  Boston,  became  liable  to  pay 
£100,  or  $484.  Neither  the  fiAct  that  the  bill  was  drawn  in  London, 
nor  that  its  amount  is  expressed  in  pounds,  can  be  construed  as  an 
expression  that  it  is  to  be  paid  in  coin  rather  than  in  treasury  notes ; 
so  that  there  is  no  occasion  to  discuss  the  recent  decisions  of  the 
United  States  supreme  court,  which  are  referred  to;  for  they  relate 
to  contracts  payable  in  coin. 

Judgment  is  to  be  rendered  fbr  the  sum  aboye  mentioned  with 
interett 

Bxe$ptUm9  wmmML 
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Ktu  y.  Eatanagh. 

(lOBlfaM.  W.) 

Ml   ^  iMitf— «lbfi  pwrtkm&r   not  enHUed  to  wmrrmUg  4M— 

mittake  a§  to  the  §ui^eU4HaUer. 

Under  an  agreement  to  aell  land  a  eorenant  to  oonTej  a  good  title  does  not 
neoeosaiilj  entitle  the  covenantee  to  a  wanantj  deed. 

In  an  action  for  the  purdiase  price  of  land,  where  the  defendant  aet  np  aa  a 
defense  that  the  land  conveyed  waa  not  the  land  which  he  intended  and 
agreed  to  porchaae,  a  charge  to  the  jury,  that,  if  the  defendant  waa  ne- 
gotiating for  one  thing  and  the  plaintiff  waa  selling  another,  and  their  minds 
did  not  agree  as  to  the  subject-matter  of  the  sale,  there  wonld  be  no 
contract  by  which  the  defendant  woald  be  bound,  though  there  waa  no 
fraud  on  the  part  of  the  plaintiff,  is  correct. 

Action  to  reoover  price  of  land  sold  to  defendant 
It  appeared  at  the  trial  that  the  plaintiff  executed  and  gave  to  tht 
defendant  the  following  agreement: 

"BooroN,  Jtdif  2,  1868. 

"  I  hereby  agree  to  sell  K  Earanagh  four  lots  of  land,  in  Waltham,  om 
Prospect  street,  so^»dled,  for  60  shares  of  Mitchell  Granite  stock,  9,000  shares 
of  Bevenae  Gold  stock,  also,  $160  in  lawful  money  for  said  land.  Said  Kyle 
to  give  said  Eavanagh  a  good  title,  if  the  title  is  in  said  Kyle  so  he  can  give 
deed ;  If  said  Kyle  cannot  giro  good  title,  then  this  agreement  is  null  and 
▼oid." 

The  plaintiff  offered  evidence  to  show  that  at  the  time  of  the  bar- 
gain the  record  title  to  said  land  was  in  one  Jackson,  although  the 
plaintiff  was  the  equitable  owner  tbereofl  That  it  was  orally  agreed 
between  the  plaintiff  and  defendant  that  the  deed,  oonyeying  said 
land  to  the  defendant,  should  run  from  Jackson ;  that  the  defendant 
appointed  John  Wright  as  his  agent  to  examine  the  title  of  said 
land  and  accept  a  deed,  if  the  title  should  be  found  good  in  Jack- 
eon  ;  and  that  a  quitclaim  deed,  from  Jackson  to  the  defendant,  was 
deliyered  to  Wright  and  recorded  by  him,  conyeying  certain  land  on 
Prospect  street,  Waltham. 

The  defendant  introduced  evidence  tending  to  show  that  either 
by  the  fraud  or  misrepresentation  of  the  plaintiff  or  by  mistake  the 
land  conveyed  was  not  the  land  that  he  had  bargained  for;  but  that 
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the  land  that  he  had  intended  to  pmchase  was  on  another  Prospect 
street  in  Waltham,  and  in  no  way  connected  with  that  conyeyed  in 
the  deed.  He  also  contended  Uiat  he  was  entitled  to  a  warranty 
deed. 

The  judge  mled  that  the  defendant  was  entitled  to  a  warranty 
deed. 

The  judge  on  the  other  point  instructed  the  jury,  that^  ^^  if  the 
defendant  was  negotiating  for  one  thing  and  the  plaintiff  was  selling 
another  things  and  if  their  minds  did  not  agree  as  to  the  subject- 
matter  of  the  sale,  they  could  not  be  said  to  haye  agreed  and  to  have 
made  a  contract ; ''  and  that,  ^  if  the  plaintiff  or  the  defendant  were 
in  fact  mistaken  as  to  the  location  of  the  land,  it  was  a  good  defense, 
although  there  was  no  fraud  or  misrepresentation  on  the  part  of  the 
plaintiff''  and  that  **  mistake  alone,  if  proved,  was  a  good  defensCi" 
The  jury  returned  a  verdict  for  the  defendant,  and  the  plaintiff  ex- 
cepted. 

L.  W.  Homes  and  B.  B.  Smlh,  for  plaintifll 

8.  Z.  Bowman,  for  defimdant 

An  agreement  to  give  a  ^' good  title  ^  to  land  entitles  the  Tendee  to 
a  warranty  deed.  Ohurch  v.  Brown,  16  Yes.  i6S;  Lojfd  t.  Oriffith,  8 
Atk.  iU,  268;  2  Sugden  on  Vendors  (7th  Am.  ed.),  160;  Dwight  y. 
OuOer,  8  MicL  666;  Fleming  y.  Harrison,  2  Bibb,  171 ;  Hedges  y. 
Berr,  4  B.  Monr.  626;  IVemain  y.  Liming,  Wright,  644;  Olark  y. 
Bedman,  1  Blaok£  879;  Bucher  y.  Lowther,  6  Leigh,  269;  lAnn 
y.  Barhey,  7  Ind.  69 ;  Bawle  on  Ooyenants  for  Title,  649, 664, 667,  and 
cases  cited.  In  Pennsylyania^  where  it  has  been  held  that  a  general 
agreement  to  oonyey  requires  only  a  quitclaim  deed,  or  deed  with 
special  warranty,  it  has  been  on  the  ground  that  a  deed  with  special 
wanranly  was  the  usual  form  of  deed  in  that  State,  as  is  fbrther 
shown  by  the  question  haying  been  raised  in  the  courts,  whether  a 
general  warranty  deed,  being  an  unusual  fbrm  of  conyeyance^  did 
not  throw  a  suspicion  or  cloud  upon  the  titie.  Withers  y.  Baird,  7 
Watts,  227 ;  Bawle  on  Ooyenants  for  Titie,  666;  Oresson  y.  Miller,  2 
Watts,  272 ;  Ibrsier  y.  OiUam,  18  Penn.  St  840. 

Where  it  has  been  held,  as  in  New  York,  Oonnecticut  and  Maine, 
that  an  agreement  to  conyey  is  satisfied  by  executing  a  deed  without 
coyenants,  it  has  been  so  held  in  the  case  of  agreements,  referring 
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to  the  giying  of  a  conTeyanoey  rather  thaa  to  the  giving  of  a  good 
title.  Gadey  v.  Pricey  16  Johns.  267 ;  FuOer  v.  Huibard,  6  Oow.l8» 
22;  Van  Bps  y.  Schenectady ^  12  Johns.  436;  Ketchum  Y.Bv&rUon, 
13  id.  859;  Potter  y.  Tuttle,  22  Conn.  512;  Hill  y.  Sobart,  15 
Me.  164.  See  Knney  v.  ui^Afey,  15'  Pick.  546,  552;  Vtckmy  y. 
Welch,  19  id.  523.  The  agreement  should  be  constmed  most 
strongly  against  the  plaintiffi  Barney  y.  Netacamif  9  Cash.  46,  56, 
and  cases  cited. 

The  instruction  as  to  mistake  was  ooneot  BetAum  y.  Oatlint 
21  Verm.  191 ;  Wheadon  y.  Olds,  20  Wend.  174;  Taylor  y.  Fleet,  1 
Barb.  471 ;  Story  on  Sales,  §§  145, 146, 148,  877 ;  Chit  on  Gont 
(10th  Am.  ed.)  694,  696 ;  Met  Con.  81. 

Morton,  J.  This  is  an  action  of  oontnot  to  reooyer  the  agreed 
price  of  land  which  the  plaintiff  alleged  he  had  sold  and  oonyeyed 
to  the  defendant  It  appeared  at  the  trial,  that  the  legal  title  to 
the  land  in  question  was  in  Charles  E.  Jackson,  the  plaintiff  being 
the  equitable  owner  thereof  The  plaintiff  introduced  testimony 
tending  to  show  that  the  defendant  agreed  to  purchase  said  land 
and  to  take  a  oonyeyanoe  firom  Jackson,  if  upon  examination  the  title 
should  be  found  good  in  Jackson ;  that  the  agent  of  the  defendant 
examined  the  title,'  found  it  good,  and  thereupon  Jackson  executed 
a  quitclaim  deed  to  the  defendant,  which  was  deliyered  to  his  said 
agent,  and  duly  recorded.  The  defendant  contended  that  the  agree- 
ment was  that  he  should  reoeiye  a  warranty  deed  from  the  plaintifll 

Id  this  aspect  of  the  case,  the  plaintiff  requested  the  court  to  in- 
struct the  jury  that  if  by  the  contract  **  the  defendant  was  to  take 
his  oonyeyance  ftx>m  Jadcson  if  he  found  the  title  good  in  him,  all 
he  could  claim  was  a  quitclaim  deed.**  The  court  refused  this 
prayer,  and  instructed  the  jury  that  the  defendant  was  entitled  to  a 
warranty  deed  unless  he  waiyed  it  and  agreed  to  take  some  other 
form  of  oonyeyance.  We  are  of  opinion  that  this  ruling  was  erro- 
neous. If  the  whole  agreement  was  as  stated  in  the  plaintiff's 
prayer,  it  would  be  complied  with  on  the  part  of  the  plaintiff  by 
deliyering  a  quitclaim  deed  from  Jackson. 

A  deed  of  quitclaim  passes  all  the  estate  which  the  grantor  oonld 
convey  by  a  deed  of  bargain  and  sale.  Gton.  Sts.  ch.  89,  §  8.  If  a 
grantor  has  in  fact  a  good  title,  his  deed  of  quitclaim  conveys  his 
title  and  estate  as  effectually  as  a  deed  of  warranty.  An  agreement 
or  coreuant  to  convey  a  good  title,  therefore,  does  not  necessarily 
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entitle  the  coTenantee  to  a  warranty  deed ;  the  right  of  property 
and  of  exclnsiTe  posseasion  which  constitutes  a  good  title  being 
effectually  vested  in  him  by  a  deed  of  quitclaim.  Oasdey  y.  Price^ 
16  Johns.  267 ;  Kekihum  v.  JSvertsofi,  13  id.  359 ;  Potter  y.  Tiatle, 
22  Gomx.  512.  .  In  this  case,  it  should  have  been  left  to  the  jury  to 
determine  what  the  contract  between  the  parties  was,  with  instruo- 
tions  that»  if  the  entire  contract  was  that  the  plaintiff  should  giye 
the  defendant  a  good  title  by  a  conveyance  from  Jackson,  there 
being  no  agreement  as  to  the  form  of  the  deed,  then  the  delivery  to 
the  defendant  of  the  deed  of  quitclaim  was  a  compliance  with  the 
contract  on  the  part  of  the  plaintiff 

For  the  same  reasons,  the  written  agreement  of  the  plaintiff  **  to 
give  said  Kavanagh  a  good  title,''  would  be  complied  with  by  a  deed 
of  quitclaim,  and  the  jury  should  have  been  so  instructed,  if  the 
construction  of  the  written  agreement  was  material,  and  called  for 
in  the  case  as  presented  upon  the  evidence. 

The  other  exception  taken  by  the  plaintiff  cannot  be  sustained. 
The  iintructions  given  were,  in  substance,  that,  if  the  defend- 
ant was  negotiating  for  one  thing  and  the  plaintiff  was  selling 
another  thing,  and  their  minds  did  not  agree  as  to  the  subject- 
matter  of  the  sale,  there  would  be  no  contract  by  which  the  defend- 
ant would  be  bound,  though  there  was  no  fraud  on  the  part  of  the 
plaintiff!  This  ruling  is  in  accordance  with  the  elementary  princi- 
ples of  the  law  of  oontraots,  and  was  ooneot  Spurr  v.  Benedict,  99 
Mass.  468. 

Bxceptiam  eueUrinMU 


OooDnre  v.  Shba* 

Mdriffag0r€md  mortgagee ^righU ofmoftgagte oi oyaliiil ifrwi^in. 

▲  mortgagee  without  posaessioii  or  right  of  pospowlan  oumot  malnaJn  aa 
action  of  trespass  q^aofre  elaueumfregU,  against  a  stranger  for  breaking  and 
entering  the  mortgaged  premises. 

L  second  or  third  mortgagee,  though  not  in  pofwession,  nor  haYing  t)ie 
riglit  of  poBseBsion,  may  maintain  an  action  against  a  stranger  to  reooYer  the 
Yalue  of  fiztares  by  him  remoYed  from  the  mortgaged  premises,  without 
regard  to  the  sufficiency  of  his  security,  and  although  the  mortgagor  liad 
sued  defendant  for  the  same  act. 
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The  plaintiff  was  the  third  mortgagee  of  certain  premises  in 
Boston.  In  June,  1868,  while  the  premises  .were  in  the  possession 
of  the  mortgagor  under  a  provision  in  the  several  mortgages  that  he 
should  have  possession  until  breach  of  condition,  the  defendant 
entered  thereon,  and  tore  up  and  removed  water  pipe  and  other  fix* 
tures.  In  July  following,  the  plaintiff  became  assignee  of  the  second 
mortgage  and  entered  to  foreclose.  This  action  was  brought  against 
defendant  for  such  remoral  of  fixtures*  The  first  count  of  the 
declaration  was  in  the  nature  of  trespass  quare  dausumfrpgitf  and 
the  second  for  damages. 

After  the  alleged  trespass,  the  mortgagor  was  adjudged  a  baok- 
rupt,  and  his  assignee  brought  suit  against  defendant  for  the 
same  act. 

The  defendant  contended  that,  on  these  fiurts,  the  plaintiff  could 
not  maintain  this  action,  and,  even  if  he  could,  still  ^  i(  on  the  evi* 
dence,  the  houses  were  of  suffldenji  value  over  and  above  all  prior 
incumbrances  to  pay  the  plaintiff  his  whole  debt»  he  could  recover 
in  this  suit  only  nominal  damages,  or  only  such  sum  as  he  had,  by 
reason  of  the  trespass,  lost  on  his  security,  as  the  trespass  was  in 
the  nature  of  strip  or  waste,  and  an  injury  to  the  fl'eehold.  But 
the  judge  ruled  that  the  plaintiff  might  recover  the  Aill  amount 
of  the  damages  to  the  estate  by  the  alleged  trespass;  and  that  the 
defendant  could  not  go  into  the  state  of  accounts  between  mort- 
gagee and  mortgagor;  and  found  for  the  plaintiff  for  the  fid) 
amount  of  all  damage  caused  by  the  trespass.''  The  defendant  al- 
leged exceptions. 

O.  7!  BuMell,  for  defendant 
A.  F.  L.  NorriSf  for  plaintifll 

Wblls,  J.  There  are  two  counts  in  the  declaration  velafcing  ta 
each  lot  of  land  and  dwelling-house.  The  plaintiff  is  third  mortga- 
gee of  each  parcel,  by  separate  mortgagee,  containing  a  clause 
agamst  taking  possession  until  breach.  There  had  been  no  bieacdi 
at  the  time  of  the  alleged  tort 

The  first  count,  relating  to  each  parcel,  is  in  the  nature  of  tres- 
pass quare  dausum  fregitt  and  cannot  be  maintained,  because  of 
the  want  of  possession  or  right  of  possession  at  the  time  of  the  al* 
leged  trespass.  Page  v.  RohinsoHj  10  Oush.  99 ;  Woodman  v  Fnrn^ 
cis,  14  Allen,  19& 
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The  second  count  in  each  case  sets  forth  the  actual  condition  of 
the  title,  and  alleges  that  the  defendant  ''forcibly  entered  said  dwel- 
ling-house ''  and  removed  certain  fixtures,  "  by  means  whereof  the 
plaintiff's  said  security  for  his  said  loan  was  greatly  lessened  and 
destroyed.''  We  do  not  think  this  count  sets  forth  the  entry  as  a 
yiolation  of  the  plaintiff's  possessioui  or  possessory  right ;  but  only 
as  the  means  by  which  an  injury  was  caused  to  his  mortgage 
security. 

No  question  is  raised  here  in  regard  to  the  liability  of  the  defend- 
ant to  some  one  for  the  fixtures  so  removed.  The  points  of  the  de- 
fense are,  that  the  mortgagee  in  possession  can  alone  recover;  or,  if 
either  mortgagee  may  do  so,  it  must  be  the  first  mortgagee  only. 

The  mortgagor  might  undoubtedly  maintain  an  action  of  tres- 
pass ;  and  damages  for  the  unlawful  removal  of  fixtures  would  be 
recoverable  in  such  action  by  way  of  aggravation.  Barle  v.  Hattf  i 
Mete  853.  For  the  removal  of  crops,  or  other  property  connected 
with  the  land,  which  the  mortgagor  himself  might  have  removed^ 
his  right  of  recovery  would  be  exclusive.  Woodward  v.  Pickett,  8 
Gray,  617.  But  fixtures  he  could  not  himself  remove,  against  tiie 
right  of  the  mortgagee,  nor  permit  to  be  removed ;  nor  can  he  have 
any  right  to  withhold  the  compensation  or  damages  for  them  firom 
the  mortgagee,  in  whom  the  legal  title  is.  The  mortgagee  may  re- 
cover their  value  against  the  mortgagor  or  any  other  party  who  may 
be  responsible  for  their  removaL  Oole  v.  Stewart,  11  Gush.  181. 
Such  right  to  recover  depends  upon  the  title,  and  not  upon  posses- 
sion, or  the  right  of  present  possession,  of  the  land.  The  right  of 
present  possession  only  affects  the  form  of  action  in  such  case.  Al- 
though the  mortgagor  in  possession  may  recover,  in  an  action  of 
trespass,  for  the  value  of  fixtures  removed  by  a  stranger  to  the  title, 
his  right  to  their  value  is  subordinate  to  that  of  a  mortgagee,  and 
therefore  cannot  be  set  up  by  the  defendant  to  defeat  a  reo&very 
for  the  same  by  such  mortgi^gee.  The  mortgagor's  right  of  action, 
based  upon  his  possession,  does  not  depend  upon,  nor  necessarily  in- 
clude, tiie  right  to  recover  for  the  aggravation  by  removal  of  fix- 
tures. Phelps  V.  Morse,  9  Gray,  207.  The  right  to  recover  the 
value  of  the  fixtures  is  separable  from  that  to  recover  for  ^^  breadi 
of  the  dose.''  Biehford  v.  Barnard,  8  AUen,  314.  It  is  incidental 
only  to  the  action  of  trespass.  But,  as  the  injury  affects  the  estate, 
it  may  be  sued  for  directly  by  any  one  in  whom  the  legal  interest  is 
rested.    A  second  or  third  mortgagee,  though  not  in  possession,  has 
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a  sufficient  interest  in  the  estate  to  maintain  an  aotion  for  snch  an 
injury.  Althongh  it  is  tme  that  a  stranger  may  thns  be  liable  to 
eitiier  of  tiie  several  mortgagees,  as  well  as  to  the  mortgagor,  it  does 
not  follow  that  he  is  liable  to  all  snocessiyely.  The  superior  right 
is  in  the  party  haying  superiority  of  title.  But  the  defendant  can 
resist  neither,  by  merely  showing  that  another  may  also  sue,  or  has 
sued.  If  he  would  defeat  the  claim  of  either,  he  must  show  that 
another,  haying  a  superior  right,  has  appropriated  the  avails  of 
the  djim  to  hiinselfl  The  demand  is  not  personal  to  either  mort- 
gagee, but  arises  out  of  and  pertains  to  the  estate ;  and,  when  recov«- 
ered,  applies  in  payment,  j9ro  tatUo,  of  the  mortgage  debt,  and  thus 
ultimately  for  the  benefit  of  the  mortgagor,  if  he  redeem.  It  differs  in 
this  respect  from  the  claim  for  insurance  in  King  v.  State  Insurance 
Co.y  7  Cush.  1,  cited  by  the  defendant  The  defendant  has  the  same 
means  of  protection  against  four  judgments  that  any  one  has  who  is 
liable,  for  the  same  cause,  to  either  of  several  parties  having  differ- 
ent or  successive  interests  in  the  subject-matter.  Due  satisfaction 
will  discharge  all  the  claims,  if  made  to  a  party  having  the  prior 
right  But  neither  can  be  defeated  without  some  appropriatioi^  of 
the  claim  to  the  use  of  him  who  holds  a  prior  right  Thus  it  is  no 
defense  to  this  suit,  that  the  mortgagor  has  also  a  right  of  action ; 
nor  even  that  he  has  brought  such  an  aotion ;  because  the  right  of 
the  plaintiff  is  superior  to  that  of  the  mortgagor.  A  superior  right 
in  Mary  A.  Lewis  will  not  avail,  as  the  plaintiff  has  since  become 
the  owner  of  that  title.  Nor  is  the  existence  of  a  superior  right  in 
the  savings  bank,  as  first  mortgagee,  a  defense.  The  defendant 
shows  no  satisfaction  of  that  claim,  no  demand  made  upon  him  by 
the  savings  bank,  and  no  authority  or  right  from  the  bank  to  resist 
the  claim  of  the  plaintiff  here,  in  behalf  of  or  for  the  benefit  of  the 
first  mortgagee. 

It  is  not  contended  that  the  plaintiff's  mortgage  has  been  satisfied 
and  discharged  by  the  proceeds  of  the  sale  under  the  power  of  sale 
in  the  Lewis  mortgage.  The  correctness  or  fairness  of  those  proceed- 
ings, and  the  responsibility  of  the  plaintiff  for  the  full  value  of  the 
property,  or  the  amount  realized  upon  the  second  sale,  may  be  open 
to  the  representatives  of  the  mortgagor  in  a  suit  therefor ;  but  this 
defendant  is  not  in  such  privity  as  to  be  entitled  to  inquire  into  the 
relations  or  the  state  of  the  account,  so  far  as  it  depends  on  equi« 
table  considerations,  between  the  mortgagor  and  mortgagee. 

The  right  of  the  plaintiff  to  recover  in  this  aotion  does  not  de* 
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pend  upon  the  sufficiency  or  insiifflciency  of  his  security.  Until  his 
whole  debt  is  paid,  he  cannot  be  deprived  of  any  substantial  part  of 
his  entire  seonrity  without  fiill  redress  therefor.  Upon  the  facts  re- 
ported,  we  are  satisfied  that  the  ruling  of  the  judge  "who  heard  the 
case,  allowing  the  plaintiff  the  ftiU  amount  of  the  damages  to  the 
estate  oaused  by  the  lemoTsl  of  flxtures,  was  oorrect 

Exceptiana  overruUtL 
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Marine  inmiranee — warranty — duwnage, 

K  poli^  of  insuiance  upon  a  ship  contained  the  claoBe :  "  Wamnted  not  to 
load  more  than  her  registered  tonnage/'  with  certain  specified  articles,  in- 
dnding  ooaL  Hdd,  that  the  warrant/  was  not  broken  hj  taking  on  board, 
besides  the  amount  limited  as  cargo,  a  qnantitj  of  coal  as  dunnage,  tliat 
being  a  suitable  article  for  the  purpose,  and  it  appearing  that  it  was  so 
used  in  good  faith,  and  no  more  than  was  necessary,  even  though  freight 
was  received  for  its  carriage. 

AonoK  upon  a  policy  of  insurance  issued  by  defendants  to 
plaintiff  on  his  ship  Alhambra,  in  1863.  At  the  trial  a  verdict  was 
rendered  for  the  plain  tiff,  and  the  following  bill  of  exceptions  was 
allowed :  * 

"  It  was  agreed  that  the  vessel  received  injury,  and  that,  if  the  de- 
fendants were  liable,  the  case  was  to  go  to  an  assessor  to  determine 
the  amount.  The  only  question  at  issue,  material  to  the  bill  of  ex- 
ceptions, was,  whether  the  vessel  was  overloaded  with  coal,  iron  and 
bricks,  under  the  following  clause  in  the  policy  of  insurance :  ^  War- 
ranted not  to  load  more  than  her  registered  tonnage,  with  lead,  mar- 
ble, coal,  slate,  copper  ore,  salt,  stone,  bricks,  grain  or  iron,  either  or 
all,  on  any  one  passage,  and  not  to  carry  guano  or  lime.' 

^  The  defendants  offered  evidence  tending  to  show  that  the  vessel 
took  on  board  at  Liverpool,  and  carried  to  San  Francisco,  1,084  tone 
of  iron,  6  tons  of  bricks,  and  238  tons  of  cannel  coal,  making  1328 
tons  of  prohibited  articles,  and  that  the  registered  tonnage  of  the- 
vessel  was  1,270  tons. 


568  MASSACHUSETTS, 

Thwing  Y.  Groat  Western  Insaniiee  CompAoj. 

'^  The  plaintiff  called  as  a  witness  the  master  of  his  ship,  whose 
testimony  tended  to  show  that  at  Liverpool,  on  July  16, 1863,  he 
made  a  written  charter  of  this  vessel  to  James  Starkey,  a  copy  of 
which  was  put  into  the  case,''  and  by  which  it  was  agreed  '*  that  (the 
cabin  and  staterooni,  and  sufScient  room  for  the  cables,  ship's  stores, 
coal  not  to  exceed  twelve  tons,  provisions,  water,  and  crew,  through-* 
out  this  charter  party  being  excepted,  reserving,  however,  such  room 
only  for  that  purpose  as  the  owners  would,  were  the  ship  to  be  laden 
for  their  exclusive  benefit,  the  charterers  being  allowed  the  full  reach 
of  the  vessel's  hold,  including  thehalf-deck)  the  said  vessel  shall  im- 
mediately be  made  ready,  and  receive  and  take  on  board,  from  the 
said  charterers,  such  goods  as  they  may  have  to  ship,  or  a  full  and 
complete  cargo  of  lawful  merchandise,  specie,  in  dock  and  in  the 
river,  if  required  by  the  charterers,  the  owners  employing  sufficient 
hands  for  that  purpose ;  and,  on  receiving  orders  from  the  char- 
terers^ shall  proceed  to  San  Francisco,  Oalifomia^  and  there  or  so 
near  thereto  as  she  may  safely  get^  deliver  the  said  cargo  in  the  usual 
and  customary  manner,  agreeably  to  bills  of  lading,  and  so  end  the 
voyage.  In  consideration  whereof,  the  said  charterers  shall  deliver 
alongside  the  goods  to  be  taken  on  board  the  said  vessel,  and  shall 
and  will  pay  for  the  use  and  hire  of  the  said  vessel,  in  respect  of  the 
said  voyage,  and  in  full  of  all  freight,  primage,  pilotage,  port  charges, 
etc,  at  the  rate  of  fifty-one  shillings  per  ton  (in  full)  of  2,240  lbs. 
weight,  cargo  to  be  weighed  on  shipment" 

^  The  master  testified  that,  previously  to  making  this  charter  party, 
he  made  another  agreement  (whether  in  writing  or  not  he  was  un- 
certain), by  which  the  charterer  agreed  to  furnish  dunnage  for  the 
ship,  consisting  of  cannel  coal  to  an  amount  not  exceeding  250  tons, 
and  pay  freight  therefor  at  the  rate  of  fifty-one  shillings  per  ton : 
that  he  fixed  the  rate  of  fifty-one  shillings  per  ton  in  the  charter 
party  on  account  of  this  additional  agreement;  and  that  he  would 
not  have  chartered  his  vessel  at  so  low  a  rate  if  he  was  not  to  receive 
freight  for  his  dunnage ;  that  an  assorted  cargo  like  that  furnished 
by  the  charterer  required  to  be  dunnaged  in  order  to  be  properly 
stowed;  that  the  cannel  coal  is  an  article  commonly  used  for  that 
purpose ;  and  that  he  took  on  board  the  238  tons  of  said  coal  for 
the  purpose  of  dunnage.  He  also  stated,  in  cross-examination,  that 
if  this  coal  had  not  been  ftunished  he  should  have  bought  planks 
for  dunnage  on  ship's  account,  and  sold  them  in  San  Francisco,  or 
Bomc  other  articles  that  would  have  paid  a  profit;  that  he  received 
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this  coal  for  dunnage,  and  placed  it  along  the  bottom  of  the  vessel ; 
that  it  filled  up  the  ship  six  feet  and  a  half;  and  that  upon  the  top 
of  the  coal  he  placed  a  flooring  of  five  inch  joist,  and  then  placed  the 
other  cargo  upon  the  top  of  this  flooring.  The  master  also  stated 
that  this  coal  was  upon  the  freight>list ;  that  he  collected  freight 
for  it  the  same  as  for  his  other  cargo;  and  that  he  signed  a  bill  of 
Jading  for  it,  and  he  thought  the  bill  of  lading  stated  that  it  was 
shipped  as  dunnage.  It  appeared  by  the  &eight>list  that  this  coal 
was  shipped  by  James  Dickson  &  Co. 

^^The  plaintiff  called  various  experts,  whose  testimony  tended  to 
show  that  cannel  coal  is  often  used  for  the  dunnage  of  Liverpool 
caigoes,  and  is  suitable  for  that  purpose;  that  planks  and  old  pieces 
of  wood  are  also  used,  and  are  suitable  for  dunnage;  that  the  pur- 
pose of  dunnage  of  this  kind,  among  other  things,  is,  to  raise  the 
cargo  out  of  the  salt  water,  and  leave  a  water-way  underneath ;  that 
it  is  usually  placed  along  the  bottom  of  the  vessel,  frpm  ten  to  four- 
teen inches  in  thickness;  that  cannel  coal,  used  as  dunnage,  is 
liable  to  be  injured;  and  that,  when  taken  as  cargo,  it  is  usually 
stowed  in  the  ends  of  the  vessel,  or,  if  it  is  stowed  in  the  bottom  of 
the  vessel,  it  requires  to  be  dunnaged.  The  plaintiff  also  recalled 
his  master,  who  stated  that,  taking  into  consideration  the  shape  of 
his  vessel  and  the  character  of  his  cargo,  six  and  a  half  feet  of  coal 
was  not  too  much  for  dunnage,  and,  upon  cross-examination,  stated 
that,  in  a  previous  voyage  in  this  vessel  from  New  York  to  liver- 
pool,  he  had  used  wood  for  dunnage,  and  had  put  in  about  fourteen 
inches. 

**  The  defendants  offered  no  further  evidence,  but  requested  the 
judge  to  instruct  the  jury  as  follows :  1.  If  they  should  find  from 
the  testimony  that  this  coal  was  taken  on  board  at  Liverpool,  for 
the  purpose  of  being  carried  to  San  Francisco,  it  came  within  the 
warranty,  and  the  verdict  should  be  for  the  defendants.  2.  Because 
«  portion  of  the  cargo  paying  freight  was  used  as  dunnage  to  the 
rest  of  the  cargo,  it  was  not,  therefore,  excepted  out  of  the  war- 
ranty, when,  as  in  this  case,  it  was  coal.  3.  If  they  should  find, 
lh>m  the  evidence,  that  planks  or  pieces  of  old  wood  were  frequently 
used  for  dunnage  and  were  suitable  for  that  purpose,  then  it  was  a 
breach  of  the  warranty  to  take  coal  in  excess  of  the  registered  ton- 
nage of  the  vessel  on  fireight,  although  it  was  taken  under  an  agree- 
ment with  the  flreighter  that  it  might  be  used  for  dunnage,  d. 
Tbdkt,  in  order  to  find  for  the  plaintiff,  they  must  find  that  this  coal 
Voi^IV.— 78 
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was  taken  on  board  and  need  as  dunnage^  and  did  not  form  a  por- 
tion of  the  cargo.  5.  That  the  defendants  having  shown  that  this 
ooal  was  on  the  freight-list,  and  paid  freight  the  same  as  other 
goods  on  board,  and  that  a  bill  of  lading  was  given,  the  burden  of 
proof  is  on  the  plaintiff  to  show  tiiat  it  was  not  cargo. 

''Bat  the  judge  declined  so  to  instruct  the  jury,  except  so  &r  as 
is  contained  in  the  following  instructions :  That  the  mere  fiict  that 
the  plaintiff  took  on  board  a  greater  quantity  of  the  prohibited 
articles  than  the  registered  tonnage  did  not  necessarily  work  a 
breach  of  the  warranty ;  but  if  the  plaintiff  had  shown  that  cannel 
coal  was  a  suitable  material  for  dunnage,  he  would  have  a  right  to 
use  a  proper  and  reasonable  quantity  for  dunnage ;  and,  although 
the  coal  thus  used  caused  the  dead  weight  of  prohibited  articles  to 
exceed  the  registered  tonnage,  it  would  not  be  a  breach  of  the  war- 
ranty; that  in  this  case  it  was  incumbent  upon  the  plaintiff  to 
prove  three  facts :  first,  that  cannel  coal  was  a  suitable  and  proper 
article  to  be  used  for  dunnage ;  second,  that  he  actually  and  in  good 
faith  used  it  for  dunnage;  and  third,  jiat  as  much  as  fifty-eight 
tons  was  reasonably  necessary  to  dunnage  his  ship;  and  that,  if  he 
had  proved  these  &cts  to  their  satisfaction,  there  was  no  breach  of 
the  warranty.''  To  the  refusal  of  their  prayer  for  instructions,  and 
to  the  instructions  given,  the  defendants  took  exceptions. 

£.  R.  Ourtis  and  M.  B.  Ingatts,  for  defendants. 

&  Bartlett  and  D.  Thaxter,  for  plaintifil 

Gray,  J.  The  single  question  in  this  case  arises  upon  this  clause 
on  the  face  of  a  policy  of  insurance  upon  the  plaintiff's  ship :  ''War- 
ranted not  to  load  more  than  her  registered  tonnage  with  lead, 
marble,  coal,  slate,  copper  ore,  salt,  stone,  bricks,  grain  or  iron, 
either  or  all,  on  any  one  passage."  This  clause  is  doubtless  a  war- 
ranty, in  the  technical  sense,  any  breach  of  which  will  defeat  the 
policy ;  and  being  a  warranty,  the  meaning  of  the  words  used  is  to 
be  ascertained,  and,  when  ascertained,  strictly  carried  out. 

The  subject  of  the  insurance  is  shown  by  the  policy  itself  to  be  a 
ship,  intended  to  carry  cargo,  and,  consequently,  to  be  duly  equipped 
and  prepared  for  that  object.  When  a  vessel  is  cluui»red,  the 
charterer  usually  covenants  to  load  the  cargo  only,  and  the  duty  of 
furnishing  ballast  to  keep  the  vessel  in  proper  trim,  and  dunnage  to 
|irotcct  the  cargo  from  leakage,  like  that  of  providing  necessary 
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stores  and  equipments^  and  otherwise  taking  care  that  the  ship  ia 
in  proper  condition  and  the  cargo  duly  stowed,  remains  upon  the 
owner  of  the  ship.  Moorsam  y.  Pagey  4  Camp.  103 ;  Irving  y.  Clegg, 
:  Bing.  (N.  C.)  53 ;  S.  G.,  4  Moore  &  Scott,  572 ;  Abbott  on  Shipping 
(7th  ed.),  346 ;  The  CascOy  Dayeis,  184, 192.  In  Towse  y.  Henderson^ 
k  Ezch.  890,  it  was  held  that  the  owner  of  a  yessel,  who  had  agreed 
to  load  for  the  charterer  a  full  and  complete  cargo  of  teas,  might 
take  merchandise  as  ballast  and  receiye  freight  therefor,  proyided  it 
occupied  no  more  room  than  other  ballast  would  haye  done. 

The  ^^  tonnage  ^'  of  a  yessel  is  her  capacity  to  carry  cargo ;  and  a 
charter  of  ^'  the  whole  tonnage '^  of  a  ship  transfers  to  the  charterer 
only  the  space  necessary  for  that  purpose.  Hooe  y.  Oroverman,  1 
Granch,  214,  236,  237;  Aahhum^r  v.  Bdlchen,  3  Selden,  262; 
Cuthbert  y.  Cummingy  10  Exch.  809,  814.  The  registered  tonnage 
of  a  yessel,  as  regulated  by  act  of  congress,  is  intended  as  a  safe 
standard  of  her  capacity  to  carry  cargo,  and  is  usually  less  than  her 
actual  tonnage. 

In  the  warranty  in  question,  the  words  ^'  not  to  load  more  than 
her  registered  tonnage''  must  haye  the  same  meaning  and  applica- 
tion as  if  they  had  stood  alone,  and  extended  to  all  kinds  of  mer- 
chandise, instead  of  being  restricted  by  the  succeeding  words  to 
particular  articles.  They  cannot,  according  to  their  obyious,  strict 
and  natural  meaning,  include  things  put  on  board  as  necessary  parts 
of  the  ship's  stores  or  proyisions  or  equipment.  They  would  not, 
for  instance,  apply  to  guns  and  ammunition  for  the  defense  of  the 
vessel,  nor  to  spare  chains  and  anchors,  nor  to  coal  carried  to  be 
consumed  on  board,  nor  to  salt  or  grain  for  proyisions,  according  to 
the  duties  resting  upon  the  owner  by  law  and  the  rights  reseryed  to 
him  in  the  charter  party.  Nor  do  they  include  articles  shipped  for 
the  purpose  of  serying  as  ballast  or  dunnage.  If  the  warranty  ^'  not 
to  load  more  than  her  registered  tonnage  "  had  extended  to  goods  of 
eyery  description,  and  the  dunnage  used  had  been  of  the  ordinary 
kind — planks  or  pieces  of  wood  placed  against  the  sides  and  bottom 
of  the  hold,  to  receiye,  support  and  protect  the  cargo  -^  it  could 
hardly  haye  been  contended  that  their  bulk  or  weight  should  be 
ascertained  and  computed  in  estimating  the  burden  or  tonnage  of 
thn  yesseL  The  true  meaning  and  whole  effect  of  the  warranty, 
in  our  opinion,  are  to  forbid  the  loading  of  an  amount  greater 
than  the  prohibited  articles  as  cargo  in  a  ship  properly  fitted  to 
receiye  it 
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It  was  argued  by  the  learned  counsel  for  the  defendants  that  an 
insurance  on  ^*  cargo ''  would  haye  covered  the  coal  in  question. 
But  we  are  by  no  means  sure  that  such  would  be  the  construction 
of  such  a  policy.  According  to  the  definition  of  Postlethwaite,  ap 
proved  by  this  court  in  Wolooti  v.  Eagle  Insurance  Co^  4  Pick.  42U, 
433y^^ cargo"  signifies  ''all  the  merchandise  and  effects  which  aro 
laden  on  board  a  ship^  exclusive  of  the  soldiers,  crew,  rigging,  am- 
munition, provisions,  guns,  etc.,  though  aU  these  things  load  it 
sometimes  more  than  the  merchandise.''  In  that  case^  it  was  held 
that  by  the  word  ''cargo"  provender  for  cattle  on  board  was  not 
msured,  because,  said  the  court,  ^  this  was  not  laden  on  board  as 
merchandise,  and  the  droumstance  that  some  of  it  might  remain  to 
be  sold  at  the  end  of  the  voyage  does  not  make  it  cargo."  So  it  is 
doubtful,  to  say  the  least,  whether  ^ cargo"  would  cover  the  outfits 
of  a  whaling  voyage.  Wohoit  v.  Eagle  Insurance  Oo^  above  cited; 
Paddock  v.  Franhlin  Insurance  Co.,  11  Pick.  227, 230 ;  HiU  v.  Patt&n^ 
«  East,  373,  375. 

'But  if  the  word  ^  cargo,"  in  the  description  of  the  subject-mattei 
msured,  could  be  held  to  include  merchandise  shipped  as  ballast  or 
for  dunnage,  it  would  only  be  upon  the  rule  of  liberal  construction, 
by  which  the  general  terms  of  a  policy  are  interpreted,  but  which  is 
never  applied  to  a  clause  of  warranty.  A  warranty  cannot  be  ex- 
tended by  inference  beyond  the  strict  meaning  of  the  words  in  which 
it  is  expressed.  As  was  said  by  Chief  Justice  Shaw  in  Forhuh  v. 
Western  Massachusetts  Insurance  Oo.y  4  Gray, ^37, 841,  "nothing  is 
to  be  added  by  way  of  intendment  or  construction,  when  the  words 
are  clear  and  intelligible,  although  it  may  reasonably  be  inferred 
that  some  object  was  intended  to  be  accomplished  by  ^e  warranty, 
whidi  a  mere  literal  compliance  would  not  fully  reach."  The  chief 
justice  there  cited  with  approval  a  case  in  the  queen's  bench,  in  the 
time  of  Lord  Mansfield,  of  a  ship  warranted  to  have  twenty  guns^ 
«nd  proved  to  have  had  twenty  guns,  but  only  twenty-five  men,  when 
it  required  sixty  men  to  man  twenty  guns ;  and  in  which  the  under- 
writers contended  that  the  warranty  implied  that  there  should  be  a 
proportionable  number  of  men,  but  the  court  held  otherwise.  Bide 
V.  Bruccy  3  Doug.  213 ;  see,  also,  MoLoon  v.  Oommereiai  Insuranee 
Oo^  100  Mass.  472. 

In  the  present  case,  there  was  evidence  tending  to  show,  and  the 
jury  have  found  by  their  verdict,  that  coal  was  a  suitable  and  proper 
•article  to  be  used  for  dunnage,  that  it  was  actually  and  in  good  faith 
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naed  by  the  plaintiff  for  duiiiiagey  and  that  at  least  as  much  as  the 
excess  aboye  the  registered  tonnage  was  reasonably  necessary  for  the 
dunnage  of  this  ship  for  her  voyage.  The  mere  fact  that  a  freight 
was  paid  upon  the  coal  found  to  haye  been  so  used  for  dunnage  is 
not  necessarily  inconsistent  with  and  cannot  control  the  finding  of 
the  jury.  Upon  that  finding,  we  concur  with  the  justice  who  pre- 
«ided  at  the  trial  that  there  was  no  breach  of  the  warranty.  We  are 
fortified  in  Uiis  conclusion  by  a  judgment  rendered  in  the  circuit 
court  of  the  United  States  for  this  district,  in  a  similar  case  between 
the  same  parties^  while  this  case  has  been  under  adyisement 

JExcepttam  wmriUmL 


GoUZiD  T.  MAKSniLDw 

(108  MaM.  408.) 

ffUsMe  ^flraudi — oral  agrt&moiU  to  mak$  m  wUL 

A.  and  B.  mntoally  agreed  bj  jMurol  that  each  shoold  make  a  win  of  hm  real 
and  personal  estate  in  f  ayor  of  the  other,  and  the  willa  were  so  made ;  but 
B.  afterward  made  another  wiU  in  fayor  of  other  parties  and  died.  Meld,. 
that  the  agreement  was  a  contract  for  the  sale  of  lande  within  the  stat* 
ate  of  fraada,  and  therefore  yM* 

This  was  a  suit  in  equity  to  compel  the  executors  of  Nancy  Gk>uld^ 
deceased,  and  others,  to  deliyer  the  testatrix's  estate  to  the  plain«^ 
tiff,  in  the  bctB  set  forth  in  the  opinion. 

B.  Bang$f  for  defendant 

« 

B.  Dean  and  T.  Deanf  forplaintifll 

Ohafmak,  0.  J.  The  bill  states  in  substance,  an  oral  agreement 
between  the  plaintiff  and  Nancy  Oould,  deceased,  the  testatrix  of 
the  defendant  executors,  the  purport  of  which  was,  that  each  of 
them  should  make  a  will  in  the  other's  fayor,  and  giye  and  deyise 
thereby  all  her  property,  both  real  and  personal,  to  the  other,  and 
that  neither  of  them  was  to  make  any  different  will  at  any  time,  or 
to  dispose  of  her  property  in  any  different  manner  therefrom. 
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The  plaintiff  alleges  that  the  said  Nancy  did  make  her  will 
accordingly,  and  informed  the  plaintiff  thereof,  and  thereupon  the 
plaintiff  made  her  will  in  accordance  with  the  agreement,  and  did 
not  revoke  it  during  Nancy's  life-time,  or  make  any  different  will; 
that  Nancy  stated  the  agreement  to  divers  persons  during  her  Ufe- 
timo;  that  the  plaintiff  performed  services  for  Nancy,  and  expended 
money  for  her,  under  the  belief  that  such  a  will  existed ;  but  that 
Nancy  made  another  will,  which  has  been  proved  and  allowed^  giving 
her  property  to  others.  The  wills  were  to  be  of  all  the  real  and  per- 
sonal property  which  they  had,  but  no  property  is  mentioned  as 
being  included  in  them  except  a  house,  which  they  owned  in  com- 
mon, and  in  which  they  lived  together.  The  personal  estate, 
if  any,  seems  to  have  been  of  minor  importance,  and  the  agreement 
in  respect  to  it  is  not  divisible  from  that  relating  to  the  real  estate. 

Among  other  defenses  set  up,  the  statute  of  frauds  is  pleaded, 
and  it  is  contended  by  the  defendants  that  this  was  a  contract  for 
the  sale  of  lands  within  that  statute.  On  the  contrary,  the  plaintiff 
denies  that  it  is  a  contract  for  a  sale  within  the  statute. 

If  we  look  at  the  character  of  the  act  to  be  done,  we  find  that  a 
will  is  considered  in  the  nature  of  a  conveyance  by  way  of  appoint- 
ment Hanoood  v.  OoodrigfU,  Oowp.  87,  90.  *^  It  doth  as  effectually 
give  and  transfer  estates,  and  alter  the  property  of  lands  and  goods, 
as  acts  executed  by  deeds  in  the  life-time  of  tiie  parties."  1  Shep. 
Touch.  402.  A  devisee  comes  ifithin  the  legal  definition  of  one 
who  takes  by  purchase.  Watkins  on  Descents,  155.  And  the  con- 
tract set  forth  in  the  bill  is  a  contract  to  convey,  by  the  act  alleged, 
a  title  in  fee  simple  to  lands  for  a  consideration.  In  Harder  v. 
Harder,  2  Sandf.  Ch.  17,  such  a  contract  was  held  to  be  within  the 
statute  of  frauds;  and  in  Walpole  v.  Orford,  3  Ves.  402,  Lord 
Chancellor  Loughborough  so  regarded  it.  See,  also,  Browne  on 
Stat  of  Frauds  (3d  ed.),  §  263.  In  the  recent  case  of  Caion  v.  Caiotii 
L.  B.,  1  Oh.  137,  and  2  H.  L.  127,  the  same  doctrine  was  held.  We 
see  no  ground  to  differ  from  these  authorities,  and  must  regard  il 
as  a  contract  for  the  sale  of  lands,  within  the  statute  of  frauds. 

There  has  been  no  part  performance  which  amounts  to  any  thing. 
The  plaintiff  says  she  made  a  will  devising  her  property  to  Nancy. 
But  such  an  instrument  was  ambulatory,  and  might  have  been 
revoked  by  various  acts,  or  by  implication  of  law  from  subsequent 
changes  in  the  condition  or  circumstances  of  the  testator.  Gen. 
81^,  ch.  92,  g  11.    The  plaintiff's  property  is  still,  as  it  has  always 
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been,  in  her  own  liandcf^  and  subject  to  her  own  controL  The  aer- 
Tioes  rendered  and  money  paid  by  the  plaintiff  are  not  alleged  to 
have  been  in  part  performanoe  of  the  contract. 

It  ia  nnneqessary  to  conader  the  provision  of  the  statute  of  firanda 
as  to  the  personal  property,  it  being  indivisible  from  the  real  estate 
in  respect  to  the  alleged  contract,  if  indeed  there  be  such  property 
of  any  considerable  value. 

These  views  being  fatal  to  the  plaintiff's  case^  it  is  not  necessary 
to  decide  the  other  questions  discussed. 

Ihmumr  sugtainetL 


TUKLBT  T.  BOBinOV. 


DmiUbt9ipieif'-^mariffag9i^$Hgki  to  eaumpi  propertif  W9$nd  if  th§  marigag^. 

ThA  defendant  gave  the  plaintiff  a  mortgage  on  hie  bonsehold  famituie,  and 
afterward  filed  his  petition  for  diaeharge  in  bankniptc7.  Under  an  agree- 
ment between  the  crediton  and  the  mortgagee,  that  portion  of  the  furnituze 
exempt  bj  law  from  the  operation  of  the  bankrapt  act  waa  aeparated  from 
the  rest,  and  duly  set  off  to  the  bankrapt  by  the  assignee.  The  mortgage 
was  declared  fraudulent  as  against  creditors,  and  the  proceeds  of  the  fuml- 
tore  not  exempt  were  realised  bj  the  assignee.  The  mortgagee  neyer 
proTed  his  debt  in  the  bankrapt<7  proceedings,  and  the  bankrapt  was  dis- 
charged. HM,  that  the  discharge  did  not  affect  the  mortgagee's  right  to 
hold  the  property  thus  set  off,  and  that  he  might  replevy  It. 

AoTiOK  of  replevin  of  household  furniture. 

In  May,  1868,  the  defendant  gave  to  plaintiff  a  mortgage  on  all  his 
household  furniture,  valued  at  more  than  11,000,  including  the  ar- 
ticles claimed  in  this  action.  In  June  following  he  (defendant) 
filed  his  petition  for  and  received  a  discharge  in  bankruptcy.  After- 
ward his  creditors  entered  into  an  agreement  with  the  plaintiff,  as 
mortgagee,  that,  in  event  of  the  breach  of  the  conditions  of  the 
mortgage,  the  mortgagee  should  sell  all  said  property,  except  so 
much  as  may  be  exempt  fh)m  the  operation  of  the  bankrupt  law 
The  plaintiff  sold  the  property,  and,  the  mortgage  to  him  having 
afterward  been  declared  invalid  as  against  creditors  of  said  bank- 
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nipt^  paid  over  the  proceeds  to  the  asaignee  in  conformity  with  the 
agreement.  That  portion  of  the  ftimitare  unsold  was  set  off  by  the 
assignee  to  the  bankrupt  as  exempt.  The  plaintiff  did  not  proTO 
his  debt  in  the  bankruptcy  proceedings^  but  brought  Ubis  action  for 
the  furniture  so  set  ofil 

0.  0.  K&yeSf  for  plaintift 

<X  W.  SUar&y,  for  defendant 

Gray,  J.  The  mortgage,  though  fraudulent  and  Yoid  as  against 
creditors,  was  good  as  between  the  parties.  So  much  of  the  mort- 
gaged property  as  is  claimed  in  this  action  was  household  furniture 
of  the  debtor,  exempt  by  law  from  being  taken  by  his  creditors ;  was 
separated  from  the  rest  of  the  property  by  agreement  between  the 
debtor  and  his  creditors,  and  duly  set  apifft  by  the  assignee  as  ex- 
cepted firom  the  operation  of  the  bankrupt  act;  and  the  assignee  had 
no  interest  therein,  or  authority  to  call  in  question  the  validity 
of  the  transfer  thereof  from  the  debtor  to  the  plaintifll  XT.  S.  Stat. 
1867,  ch.  176,  §  14;  Rajfn&r  y.  Whicher,  6  Allen,  393;  Mannan  y. 
Merritt,  11  id.  583.  The  decree  of  the  district  court  of  the 
United  States,  declaring  the  mortgage  fraudulent  as  against  credit- 
ors, did  not  affect  its  validity  as  between  the  parties,  or  its  operation 
upon  property  in  which  the  creditors  had  no  rights.  The  mortga- 
gee has  done  nothing,  by  proof  of  his  debt  in  bankruptcy,  or  other- 
wise, to  waive  his  mortgage;  and  his  right  to  hold  the  property  as 
security  for  his  debt  cannot  be  affected  by  the  debtor's  discharge  in 

bankruptcy. 

Judgmmit/ar  tkeplaiiUifi 


SmoKDB  V.  Sdcoitdb. 

(1QB]C«M.SIB.) 

A  special  statute  of  Maine  aathorlzing  the  sapreme  Judicial  court  of  that 
State,  in  ita  discretion,  to  decree  a  divorce  between  parties  named,  which, 
under  the  general  law,  the  court  had  no  power  to  do,  is  unconstitutional  aa 
granting  a  spedal  indulgence  by  way  of  exemption  from  the  general  law. 
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■ 

This  was  an  action  for  divorce,  commencing  in  September,  1869| 
on  the  ground  of  adultery. 

J.  W.  PettengiO,  for  libellant 

ff.  O.  ffutchinsy  for  libellee. 

.  Chapman,  G.  J.  The  parties  haying  been  married  in  this  common- 
wealth, and  having  lived  here  as  husband  and  wife,  the  libellant,  in 
October,  1863,  filed  a  libel  for  divorce  against  this  libellee  for  the 
cause  of  cruelty  and  ill-treatment,  and  in  the  following  November 
obtained  a  divorce  from  bed  and  board.  In  March,  1864,  he  re- 
moved to  the  State  of  Maine,  and  has  ever  since  resided  there.  In 
November,  1867,  he  there  married  one  Georgiana  A.  Mason,  and 
lived  and  cohabited  with  her  as  his  wife  till  her  decease  in  Septem- 
ber, 1868.  This  sufficiently  proves  the  allegation  of  his  adultery, 
unless  he  establishes  a  .valid  justification  of  his  acts. 

He  alleges  that,  before  this  marriage,  he  filed  a  libel  for  divorce 
against  the  present  libellant,  and  procured  an  order  of  notice  upon 
her  to  appear  and  answer  thereto ;  that  the  notice  was  served  upon 
her,  but  she  made  default,  an.d  that,  at  the  April  term,  1867,  a  di- 
vorce was  granted  to  him  from  the  bonds  of  matrimony,  on  the  al- 
legation that  she,  in  1860,  without  cause,  utterly  deserted  him,  and 
since  then  refused  to  cohabit  with  him,  and  frequently  threatened 
his  life.  We  understand  that,  by  the  general  statutes  of  Maine,  the 
court  had  no  authority  to  grant  the  divorce,  the  parties  not  having 
>  been  married  there,  nor  having  lived  together  there,  and  the  cause 
of  divorce  not  having  occurred  there.  Calef  v.  CcUef,  64  Me.  365. 
It  is  not  contended  that  the  court  had  such  authority.  But  the 
legislature  of  Maine  passed  a  special  act,  on  the  27th  of  February, 
1867,  entitled  "  An  act  in  relation  to  the  divorce  of  Franklin  Si- 
monds," which  is  as  follows:  ^'  The  supreme  judicial  court  is  hereby 
authorized  and  empowered  in  its  discretion  to  decree  a  divorce  from 
the  bonds  of  matrimony  between  Franklin  Simonds,  of  Westbrook, 
in  the  county  of  Cumberland  and  State  of  Maine,  and  Sarah  Si- 
monds, of  Maiden  and  commonwealth  of  Massachusetts,  at  any 
term  of  said  court  for  the  trial  of  civil  actions,  holden  for  said  coun- 
ty of  Cumberland.'*  Maine  Stat  of  1867,  ch.  308.  Under  this 
act  he  filed  his  libel,  and  the  court  granted  the  divorce.  If  the  ex- 
isting decree,  which  was  passed  in  this  court  the  preceding  year. 
Vol.  I  v.— 73 
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when  both  parties  were  within  its  jurisdiction,  and  which  of  course 
justified  the  wife  in  liying  separate  firom  her  husband,  was  made 
known  to  the  legislature  or  to  the  supreme  judicial  court  of  Maine, 
it  must  haye  been  treated  as  a  nullity.  But  this  is  not  to  be  sup- 
posed. It  must  be  presumed  that  Simonds  firaudulently  concealed 
the&ct 

But  we  do  not  understand  that  by  the  laws  of  Maine,  laying  aside 
the  question  of  firaud,  the  statute  had  any  validity.'  In  Lewis  y 
Webb,  3  OreenL  326,  a  special  act  had  been  passed,  authorising  in  a 
particular  case  an  appeal  firom  a  decree  of  the  judge  of  probate ;  no 
appeal  being  allowable  under  the  general  law  of  the  State  at  that 
time.  This  law  was  held  to  be  unconstitutional,  and  Chief  Justice 
Mellbn  says :  *^  On  principle,  then,  it  can  never  be  within  the 
bounds  of  legitimate  legislation  to  enact  a  special  law,  or  pass  a 
resolve,  dispensing  with  the  general  law  in  a  particular  case,  and 
granting  a  privilege  and  indulgence  to  one  man  by  way  of  exemp- 
tion firom  the  operation  and  effect  of  such  {general  law,  leaving  all 
other  persons  under  its  operation.''  Id.  386.  He  cites  the  case  of 
ffolden  V.  James,  11  Mass.  896,  in  which  it  was  held  that  the  legis- 
lature had  no  constitutional  right  to  suspend  the  statute  of  limi* 
tations  in  favor  of  one  or  more  individuals,  leaving  it  in  force  as  a 
general  law.  In  Durham  v.  Lewistonj  4  OreenL  140,  the  court  re- 
affirmed the  principle  stated  in  Lewis  v.  Webb,  and  applied  it  to  a 
legislative  resolve  authorizing  a  party  to  prosecute  a  writ  of  review. 

In  1840  a  legislative  request  was  made  to  the  justices  of  the  su- 
preme judicial  court  of  Maine  to  give  their  opinions  on  the  question 
whether  the  legislature  have  the  power  to  grant  divorces  in  cases/ 
where  the  court  have  jurisdiction ;  and  also  on  the  question  whether 
they  have  the  power  in  cases  where  the  court  have  no  jurisdiction. 
It  was  held,  that,  in  the  first  case,  the  legidature  have  not  the  power, 
but  have  it  in  the  second  case.  Opinion  of  Justices,  16  Me.  479 ;  see, 
also,  Adams  v.  Palmer,  51  id.  480. 

The  divorce  in  this  case  does  not  purport  to  be  a  legislative  act, 
but  a  judicial  decree  under  the  authority  of  a  special  statute,  ap- 
plying to  a  single  case,  and  therefore  unconstitutional.  This  being 
so,  it  is  not  necessary  to  inquire  whether,  if  it  were  regarded  as  % 
valid  divorce  in  Maine,  it  would  have  any  validity  in  this  common- 
wealth. The  libellant  is  entitled  to  a  decree  of  divorce  from  the 
bonds  of  matrimony  for  the  adultery  of  her  husband. 

Divorce  granted. 
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Magbaxh  y.  Magbaih. 

Dhorce — demriUm — rtffiual  cfmoMmondai  inUreowrm, 

The  tkct  that  a  hiuiband  has  for  more  than  five  jean  intentloiiallj  ahandoned 
all  matrimonial  intercourse  with  hia  wife,  agidnst  her  oonaent,  and  has  re- 
f  naed  her  his  eompanionship  and  the  protection  of  his  home,  i«  sufficient  to 
entitle  her  to  a  diToroe  for  desertion,  notwithstanding  the  husband  has  from 
time  to  time  contributed  to  her  support 

Libel  for  divorce  a  vmcnlo  for  desertion  on  facts  reported  to  the 
fnU  court  as  follows : 

^  It  appeared  in  eyidence  that  the  parties  were  married  in  Octobert 
1850,  and  lived  together  at  Oharleetowny  and  separated  twelve  years 
ago.  After  the  separation^  the  libeUant,  being  destitute^  called  upon 
the  overseers  of  the  poor  for  aid,  who  called  upon  the  libellee ;  and 
thereupon  the  libellee  allowed  his  wife  seven  dollars  per  month  for 
her  support^  for  two  years,  when  the  parties  came  together  again, 
and  continued  to  live  together  for  a  short  time,  when  tiiey  separated 
again,  and  the  libellee  allowed  his  wife  nine  dollars  per  month, 
which  sum  was  afterward  increased  to  ten  dollars  i>er  month,  and 
furnished  some  wood  and  coal  and  other  supplies.  The  parties  came 
together  again ;  but  in  1861  they  separated,  the  libellee  alleging  that 
his  wife's  temper  was  such  that  he  could  not  live  with  her ;  and  he 
has  continued  to  live  apart  from  her  ever  since,  although  he  did 
during  all  the  time  since,  up  to  the  time  of  filing  the  libel,  supply 
her  with  fifteen  dollars  per  month  for  the  support  of  herself  and 
children ;  and,  from  time  to  time,  during  the  whole  separation,  and 
down  to  the  time  of  filing  the  libel,  the  libellee  has  furnished  to  his 
wife  some  wood  and  coal,  flour,  clothing  and  shoes,  for  herself  and 
his  children,  and,  when  called  upon,  as  he  was  occasionally,  sent  to 
the  libellant  small  sums  of  money,  and  furnished  a  physician  when 
needed  at  all  times.  The  libellant  frequentiy  applied  to  her  hus- 
band to  live  with  her;  but  he  declined  to  do  so,  alleging  as  a  reason 
that  her  temper  was  such  that  he  could  not  live  with  her  in  peace, 
and  that  it  was  better  that  they  should  live  separate.  The  parties 
have  three  children.  During  all  the  time  since  1862  the  parties 
have  lived  separate,  the  libellee  declining  to  live  with  his  wife  for 
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the  reason  before  stated,  bat  daring  all  the  time  he  has  made  the 
payments  and  advances  before  stated.  Sach  payments  were  in- 
safficieat  to  sapport  the  libellant,  and  she  has  been  obliged  to  labor 
constantly  for  the  sapport  of  herself  and  the  children.  On  the  eyi- 
dence,  tiie  jadge  was  of  the  opinion,  and  foand,  that  the  libelloe 
wajs  not  jnstified  in  refdsing  to  liye  with  his  wife ;  and,  at  the  re* 
qaest  of  the  libellee,  reserved  for  the  consideration  of  the  whce  court 
tiie  qaestion  whether  apon  the  facts  above  stated  a  divorce  from  the 
bonds  of  matrimony  shonld  be  decreed*" 

71  H.  Sweeiser  and  J,  B.  Chadrich,  for  libellant 

/•  S.  Morse  and  0.  Robinson,  Jr.,  for  libellee. 

OoLT,  J.  It  was  held  in  Southwiek  v.  Southmek,  97  Mass.  327, 
that  the  refusal  of  matrimonial  intercoarse,  althoagh  onjastified  by 
considerations  of  health  or  physical  disability,  inasmach  as  it  was 
a  breach  or  violation  of  a  single  conjagal  or  marital  daty  oniy, 
woald  not  sapport  a  libel  for  divorce  on  the  groond  of  desertion, 
when  it  had  continaed  for  five  years  consecatively. 

The  case  at  bar  goes  farther.  Here  there  has  been  for  the 
time  reqaired  by  the  statate,  an  abnegation  on  the  part  of  the  has- 
band  of  all  the  chief  daties  and  obligations  which  result  from  the 
marriage  contract  and  distinguish  it  fh)m  others.  There  is  no. 
more  important  right  of  the  wife  than  that  which  secures  to  her  in 
the  marriage  relation  the  companionship  of  her  husband  and  the 
protection  of  his  home.  His  willful  denial  of  this  right,  with  the  in- 
tentional and  permanent  abandonment  of  all  matrimonial  inter- 
course, against  her  consent,  is  desertion  within  the  meaning  of  our 
statute.  And  such  conduct  is  not  relieved  by  the  fieict  that  he  has 
troja  time  to  time  contributed  to  her  support  and  the  support  of 
her  children.  A  man  may  do  as  much  as  this  from  motives  of 
charity,  or  deference  to  the  opinions  of  others,  or  in  order  to  dis- 
charge, in  part^  a  legal  responsibility  for  the  means  of  living  fur- 
nished her ;  although  he  may  all  the  time  have  a  fixed  intention 
permanently  to  abandon  all  personal  relations  with  her.  In  the 
case  at  bar,  indeed,  the  wife,  in  her  destitution,  fiiist  called  upon  the 
overseers  of  the  poor,  who  then  called  upon  the  husband,  as  they 
had  the  right  to  do,  for  the  aid  which  he  was  bound  to  furnish. 

When  the  intention  to  desert  is  in  controversy,  and  the  evidence 
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is  meagre  or  conflicting,  there  are  many  cases,  no  doubt,  where  the 
fact  that  the  husband  continues  supplies  to  his  wife  will  be  strongly 
signilicant,  if  not  dedsiye  in  his  DAvor.  That  is  not  the  question 
here.  And  we  are  of  opinion  that,  in  a  case  like  the  one  at  bar,  the 
right  of  the  wife  to  a  divorce,  and  to  suitable  alimony  out  of  his 
estate,  is  not  to  be  defeated  by  his  contribution  toward  her  sup- 
port, made  after  his  abandonment  of  her. 

In  the  recent  English  case  of  Feaiman  v.  Feaimanf  Law  Rep.,  1 
P.  &  D.  491,  where  it  was  contended  by  the  husband  that  the  fact 
that  he  had  continued  to  support  his  wife  preyented  his  conduct 
firom  amounting  to  desertion  within  the  meaning  of  the  diyorce  act, 
it  was  said  by  the  judge  ordinary,  that,  although  the  permanent 
denial  of  the  right  of  the  wife  may  be  aggravated  by  leaving  her 
destitute,  or  mitigated  by  a  liberal  provision  for  her  support,  yet,  if 
cohabitation  is  pat  an  end  to,  against  the  consent  of  the  wife,  with 
no  intention  of  renewing  it»  the  matrimonial  oflBanse  of  desertion  is 
oompletew 
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Wli0ie  a  poli^  of  iBBnnuioe  raqnJiefl  that  oertaln  ftusta  miut  be  atatod  In  tka 
applioatloii  bj  the  awared«  and  the  ftusta  are  made  known  to  the  agent  of  the 
oompany,  who  ondta  to  lednoe  them  to  writing,  the  oompany  oannot  efl49ape 
llabilltj  on  the  gioond  that  the  requirement  of  the  poli^  has  not  been  com- 
plied with. 

▲  mortgage  upon  property  inaored  ia  not  a  violation  of  a  daoee  in  the  poliqr 
against  the  eale,  conT^Tanoe,  alienation,  transfer  or  change  of  title  of  the 
property. 

Where  a  married  woman  insures  her  realty  which  she  acquired  before  coTcr- 
tore,  the  existence  of  the  marriage  relation  need  not  be  stated  in  the  appli- 
cation for  a  policy  of  insnrance,  which  requires  a  statement  of  the  interest 
of  assured  when  it  Is  "  not  an  absolute  ownership."  Her  estate  continues  to 
be  absolute  after  marriage,  although  the  husband  is  entitled  to  a  Joint  occu' 
pan^  and  a  contingent  tenancy  by  curtesy.    Per  Waucxb,  J. 

Action  on  a  policy  of  fire  insurance  by  AnnaSpankneble  against 
The  Oommercial  Insurance  Oompany. 

This  was  an  action  of  assumpsit,  brought  by  appellee  in  the 
superior  court  of  Chicago^  against  appellants,  to  recover  on  a  policy 
of  insurance  for  a  loss  of  the  insured  property  by  fire.  The  policy 
eoTered  a  three  story  frame  buildingi  occupied  as  a  breweiy^a  steam 
boiler  and  conneotionsy  vats,  tubs,  coolers,  barrels  of  malt,  barley, 
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and  hopsy  all  contained  in  the  buUding,  'Mosb,  if  any,  payable 
to  Elias  Oreenebaom,  tamstoey  as  interest  may  appear,"  for  the  period 
of  one  year  fix>m  the  21st  of  Noyember,  1866.  The  policy  contained 
•  number  of  conditions.  They  proyided  that  i^  after  making 
the  policy  and  during  its  oontinaance,  the  property  should  become 
Tacant  or  cease  to  be  occupied,  unless  notice  should  be  given  the 
company  and  mentioned  in  or  indorsed  upon  it,  the  policy  should 
become  yoid. 

Another  provided  that^  if  the  premises  were  held  by  lease,  or  upon 
leased  grounds,  or  the  interest  of  the  assured  was  not  an  absolute 
ownership,  it  diould  be  so  steted  in  writing,  with  the  true  title  of 
the  assured.  And  also,  that  in  case  of  any  sale,  alienation,  trans- 
fer, conyeyance  or  change  of  title  to  the  property  insured,  such 
insurance  should  be  yoid.  And  an  entry  under  a  foreclosure  of 
mortgage,  or  the  leyy  of  an  execution,  or  an  assignment  for  the 
benefit  of  creditors  diould  be  r^^orded  an  alienation  of  the  prop- 
erty. It  appears  that  a  fire  occurred  on  the  27th  of  July,  after 
the  policy  was  issued,  and  destroyed  the  property. 

The  yerdict  and  judgment  was  for  the  plaintiff^  and  the  defcnd- 
ant  appealed. 

0.  B.  Stmmtmf  for  appellant. 

Bosenthal  d  Pene^  for  appeOea 

Walkeb,  J.  It  is  first  urged  that  notwithstanding  appeSee 
owned  the  fee  to  the  premises,  before  her  marriage,  her  estate  in  the 
premises  was  not  absolute,  because  by  the  marriage  and  the  birth  of 
a  child  the  husband  had  become  entitled  at  her  death,  to  hold  as  a 
tenant  by  the  curtesy,  and  entitied  to  a  joint  occupancy  during  their 
liyes.  We  are  at  a  loss  to  see  how  such  facte  could  render  her  title  or 
estete  contingent.  She  held  the  title  in  fee  simple  absolute.  And 
although  the  husband  had  the  right  during  marriage  to  occupy  the 
property  jointly  with  her,  that  did  not  render  her  absolute  estate 
Mutingent.  No  one  would  say  that  under  such  a  proyision  in  a 
policy  issued  to  a  married  man  he  could  not  recoyer,  because  his 
wife  had  a  contingent  right  to  dower  in  the  premises. 

Again,  it  appears  that  the  agente  of  the  company  were  apprised 
jf  the  fiict  that  appellee  was  a  married  woman  when  the  policy  was 
issued.  The  husband  of  appellee  went  to  appellants'  business  ofBce 
with  Mr.  Foreman,  and  said  to  the  seoretaiy  of  the  company  that 
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they  wanted  the  policy  changed  to  his  wife's  name,  and  her  name 
was  written  in  the  policy  by  the  agent  of  the  company.  Knowing 
the  fact  when  he  filled  ap  the  policy,  if  the  company  deemed  it  im- 
portant, he  should  have  so  stated  the  title.  To  permit  the  company, 
when  the  omission  was  by  their  own  agent,  to  now  ayoid  the  pay- 
ment of  the  loss  for  the  neglect  of  their  agent,  would  amount  to  a 
fraud.  Those  unskilled  in  the  technical  terms  of  the  la^  should 
only  be  required  to  state  facts  to  the  agent,  and  if  he  fails  to  prop- 
erly state  them  in  the  policy  when  relied  upon  and  trusted  to  do 
80,  the  company  should  not  be  permitted  to  escape  liability  on  that 
ground.    See  May  t.  Buckeye  Mutual  Ins.  Co.y  3  Aul  Bep.  76. 

This  was  the  rule  announced  in  the  case  of  AttatUic  Ins.  Co.  t. 
Wright,  22  IlL  463.  It  would  be  a  fraud  to  permit  the  company  to 
reoeiye  the  premium,  when  they  knew  th(it  the  policy  was  not  bind- 
ing, and  which  they  neyer  intended  to  pay.  Such  bodies  act  through 
officers  or  agents  only,  and  notice  to  the  agent  is  the  only  knowl- 
edge the  company  could  have,  and  his  knowledge  in  regard  to  the 
transaction  must  bind  the  company. 

As  to  the  objection  that  Greenebaum  held  a  deed  of  trust  on  the 
property  and  ttierefore  the  condition  was  riolated,  it  is  a  sufficient 
answer  to  say  that  it  was  not  only  known  to  the  agent,  but  b'f  Ji 
effect,  so  stated  the  fact  in  the  body  of  the  policy.  There  ^  as  in- 
serted in  writinj^  in  the  body  of  the  policy,  this  language :  **  Loss, 
if  any,  payable  to  Elias  Greenebaum,  trustee,  as  his  interest  may 
appear.'' 

From  this  language,  can  there  be  any  doubt  that  he  was  stated  to 
be  a  trustee  of  the  property  ?  We  presume  all  persons  would  so  un- 
derstand the  clause,  and  that  it  would  be  difficult  to  give  it  any  other 
interpretation.  It  asserts  that  he  was  a  trustee  and  had  an  interest 
and  if  a  loss  occurred,  payment  should  be  made  to  him  as  his  in- 
terest should  appear.  It  may  not  be  as  formal  and  artistically 
drawn  as  if  it  had  been  done  by  counsel,  but  nevertheless  it  must  be 
regarded  as  sufficiently  expressed  in  the  poUoy  under  the  condition 
imposed. 

Nor  does  the  case  of  The  Illinois  Mutual  Fire  Ins.  Oo.  t.  The 
Marseilles  Manufacturing  Oo.,  1  Gikn.  236,  conflict  with  the  views 
here  expressed.  That  case  holds  that  where  the  assured  has  a  less 
estate  than  an  unincumbered  fee  in  the  premises,  it  is  his  duty  to 
disclose  the  &ct  to  the  insurer.  In  this  case  all  tht  facts  were  suf- 
ficiently disclosed. 
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That  the  information  should  be  contained  in  the  application  as 
IS  there  said,  is  not  always  true,  as  the  case  of  The  Atta^Uic  Lisurance 
Co.  T.  WrightySuprtty  holds  that  if  the  facts  were  known  to  the  agent 
who  made  the  surrey  and  filled  up  the  application,  and  they  were 
omitted  by  him,  the  insurer  could  not  ayoid  paying  the  loss  for  that 
reason. 

It  was  next  insisted  that  the  policy  was  rendered  void  by  the  sale 
of  the  boiler  and  building  to  Klausen.  An  examination  of  the  ev* 
idence  shows  that  although  appellee  says  in  her  examination  after 
the  fire,  by  the  attorney  of  the  company,  that  her  husband  sold  the 
property,  still,  she,  at  the  same  time,  says  they  owed  Klausen,  and 
the  house  was  neyer  moved ;  and  she  further  says  that  Klausen  paid 
no  money.  That  was  an  examination,  without  any  cross-examina- 
tion, and  when  those  conducting  it  are  under  no  obligation  to  re- 
duce it  all  to  writing  it  is  not  entitled  to  be  read  in  evidence  unless 
signed  by  the  party,  and  it  is  then  to  be  regarded  of  less  weight  than 
an  examination  regularly  conducted  in  court,  where  a  cross-exami- 
nation is  had.  A  party  examined  as  appellee  was  may  be,  and  gen- 
erally is,  not  fully  apprised  of  the  importance  of  many  facts  that 
might  be  stated  in  explanation  that  would  give  a  very  different 
force  to  the  statement 

It  nowhere  appears  that  a  valid  sale  of  the  house  was  madflb  It 
does  not  appear  that  such  an  instrument  was  executed  as  would 
pass  the  title,  nor  was  it  severed  from  the  ft'eehold,  of  which  it  was 
a  part  Again,  firom  an  examination  of  the  testimony  of  the  hus- 
band, although  he  admitted  it  to  be  a  sale,  still,  taking  his  testimony 
altogether,  we  are  satisfied  that  the  bill  of  sale,  as  he  calls  it,  was 
only  intended  as  a  mere  security.  This  is  rendered  more  apparent 
because  he  says  Klausen  came  to  him  afterward  and  asked  him  how 
much  he  must  have  for  the  boiler,  and  on  being  informed,  Klausen 
sold  it  If  it  had  been  his,  why  ask  the  former  owner  how  much  he 
must  have  on  the  sale  ?  Again,  the  policy  was  to  the  appellee,  and 
there  is  no  pretense  that  she  ever  sold  or  authorized  the  property  to 
be  sold.  And  surely  a  policy  containing  such  a  condition  cannot 
be  defeated  by  a  stnmger  to  the  transaction.  Nor  should  it  be  by  a 
husband,  whose  right  to  sell  and  dispose  of  the  wife's  realty  is  not 
recognized. 

It  will  be  observed  that  the  various  articles  of  property  were 
separately  insured;  and  on  this  boiler  there  was  $500  risk, 
named  and  separately  specified.     Under  such  a  policy,  even  if 
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the  condition  reUted  to  the  personalty,  it  would  but  be  a  fair  and 
reasonable  construction  to  say  that  the  sale  named  in  the  condition 
roferred  to  each  item  of  separate  insurance,  and  that  the  sale  of  one 
class  separately  insured  would  not  affect  the  others.  But  the  clause 
under  consideration  obviously  relates  alone  to  the  real  estate.  It 
refers  to  sale,  oonyeyance,  alienation,  transfer  or  change  of  title,  in 
the  property  insured.  But,  if  such  is  not  the  true  construction,  as 
the  boiler  was  alone  sold,  it  only  rendered  the  insurance  on  it  void. 

If  a  mortgage  was  given  on  the  house,  that  would  not  be  a  sale, 
alienation,  conveyance,  transfer,  or  change  of  title,  such  as  was  pro- 
hibited by  this  clause.  The  explanatory  clause  would  exclude  such 
a  construction.  It  says  an  entry  for  a  foreclosure  of  a  mortgage, 
or  a  levy  on  execution,  or  assignment  for  the  benefit  of  creditors, 
shall  be  deemed  an  alienation  of  the  property*  But  it  does  not  say 
that  a  mortgage  shall  be  so  regarded.  See  Smith  v.  Mut.  Fire  Ins. 
Co^  50  He.  96 ;  Masters  v.  Madison  Ins.  Co.y  11  Barb.  624 ;  Rollins  v. 
Columbian  Ins.  Co,,  5  Foster,  204;  Ayers  v.  Hartford  Fire  Ins.  Co., 
17  Iowa,  180.  These  authorities  hold,  that  a  mortgage  does  not 
operate  as  such  a  sale  or  transfer  of  property  as  to  bring  a  policy 
within  such  a  prohibitory  clause.  A  party  claiming  such  a  fore- 
feiture  is  stricti  juris,  and  must  bring  himself  strictly  within  the 
dause  of  forefeiture  to  defeat  the  right  See  Washington  Fire  Ins, 
Co.  V.  Kelly,  8  Am.  Bep.  140. 

As  to  the  objection  that  the  premises  were  unoccupied  when  the 
fire  occurred,  it  is  a  sufiicient  answer  to  say  that  the  brewery  was  in 
the  same  condition  when  the  fire  occurred  that  it  was  when  the  policy 
was  issued,  and  the  agent  of  the  company  was  informed  of  its  con- 
dition when  he  issued  the  policy.  The  company  took  the  premium, 
knowing  the  condition  of  the  premises,  and  tiieir  condition  being 
the  same  when  destroyed  by  the  fire,  they  should  not  be  permitted 
to  escape  liability  on  that  ground.  The  premises  were  no  more 
vacant  or  unoccupied  at  the  time  of  the  fire  than  when  the  insur- 
ance was  effected.  They  were  not  occupied  as  a  residence  when  in- 
sured, and  it  surely  cannot  be  said,  that  they  had  become  vacant 
because  no  one  resided  in  the  brewery  when  it  was  destroyed.  The 
policy  used  was  no  doubt  a  blank  intended  for  the  insurance  of  a 
residence,  and  although  this  clause  was  not  strictly  applicable  to  a 
brewery  in  which  no  one  lived,  it  was  not  stricken  out  at  the  time 
the  blajiks  were  filled,  and  the  policy  was  delivered. 

Appellee,  although  a  married  woman,  could  insure  her  property. 
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It  Beeme  to  hare  been  her  property,  aa  well  the  land  as  the  improviw 
ments.  In  Ifmerson  y.  GlayUm^  32  III.  493^  it  wae  held,  that  a  mar- 
ried woman  has  the  sole  control  of  her  separate  property.  And  this 
being  trae,  and  the  statute  has  so  declared,  she  necessarily  has  the 
undoubted  right  to  insure  it,  although  owned  by  her  before  her  mar- 
riage, and  although  her  husband  acquired  a  life  estate  in  it  before 
the  adoption  of  the  act  known  as  the  married  woman's  law. 

The  eyidence  £eu1s  to  show  that  the  husband  of  appellee  burnt  the 
property.  It  is  true  his  son  swears  he  did.  But  it  appears  the  young 
man  had  been  guilty  of  repeated  larcenies,  and  was  impeached  by  a 
laige  number  of  witnesses  acquainted  with  his  character  for  truth 
and  yeracity,  who  swear  it  was  bad,  and  they  could  not  belieye  him 
under  oath.  We  think  he  was  effectually  impeached  and  that  his 
testimony  was  unworthy  of  belief  and  the  jury  did  right  in  dis- 
regarding  it  To  giye  it  credit  would  be  to  blot  out  all  distinction 
between  character  for  yirtue,  honesty  and  yeracity,  and  character 
for  crime,  immorality  and  falsehood. 

We  haye  been  unable  to  perceiye  any  error  in  this  record,  after  a 
careful  examination  of  all  the  points  presented  and  urged  by  appel- 
lants'  counsel,  and  the  judgment  must  be  affirmed 

Judgment  qgirmetL 
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Ckfmman  6arri&r  — baggage  cheeked  through — UabUityfor  loee. 

Where  a  person  parchaaes  a  through  ticket  oyer  seyeral  railroads,  and  pro 
carea  a  correeponding  check  for  his  baggage,  and  the  baggage  is  afterward 
lost,  the  company  on  whose  road  it  is  lost  is  responsible  therefor  ;  but  the 
eyidence  must  show  that  it  came  to  the  hands  of  the  company  charged  with 
the  lose,  and  that  it  was  lost  by  them. 

AcnoK  by  Fahey  against  the  Chicago  ft  Kock  Island  Bailroad 
Company  to  recoyer  for  baggage  lost 

IngernoU  &  McCune  and  Sdbin  D,  Puterhaughj  for  appellants. 

W.  W.  (/BrUn  and  B.  W.  Wetts,  for  appellee. 
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Walkeb,  J.  This  was  a  suit  brought  before  a  justice  of  the  peace 
of  Peoria  county,  to  recover  for  the  loss  of  a  carpet  sack  and  its 
contents,  claimed  to  have  been  lost  by  appellants.  A  trial  was  had 
before  the  justice,  which  resulted  in  a  verdict  and  judgment  against 
the  company  for  $70  and  costs.  The  case  was  removed  by  appeal 
to  the  circuit  court,  where  there  was  another  trial,  and  the  juiy 
found  a  verdict  for  $68.90  against  appellants.  A  motion  for  a  new 
trial  was  entered,  but  was  overruled  by  the  court,  and  judgment  en- 
tered on  the  verdict  The  record  is  brought  to  this  court,  and  a 
reversal  is  asked,  because  the  court  gave  appellee's  first  instruction, 
and  for  overruling  the  motion  for  a  new  triaL 

The  instruction  informed  the  jury  that  if  appellee  purchased  a 
ticket  for  a  passage  from  New  York  to  Peoria,  and  his  baggage  was 
so  checked,  and  that  the  ticket  entitled  him  to  travel  over  appel- 
lants'  road  as  a  part  of  the  line  firom  the  former  to  the  latter  place ; 
and  that  appellants  transported  appellee  and  a  part  of  his  baggage 
over  their  road  on  his  tickets  and  checks,  and  that  a  part  of  ap- 
pellee's baggage  so  checked  was  lost,  or  was  not  delivered  to  him, 
then  appellee  had  the  right  to  recover  for  such  loss  against  the  part 
of  the  line  upon  which  the  loss  occurred.  Had  it  not  been  for  this 
Inst  qualification,  this  instruction  might  have  been  erroneous,  but 
taken  altogether,  it  appears  to  be  unobjectionable.  In  case  a  ticket 
is  given  to  a  person  for  a  passage  over  several  roads,  and  it  is  recog- 
nized as  valid  by  the  several  roads  when  presented,  there  can  be  .no 
doubt  that  either  of  them  must  be  liable  for  injury  sustained  by  the 
passenger  through  the  negligence  of  such  road.  And  the  same  is 
manifestly  true  in  reference  to  the  loss  of  baggage  checked  on  such 
a  ticket.  The  uniform  usage  is,  that  upon  the  purchase  of  a  tickets 
the  price  paid  includes  the  undertaking,  on  the  part  ot  the  roads 
over  which  the  ticket  entitles  the  holder  thereof  to  travel,  to  also 
carry  his  baggage,  if  not  exceeding  a  limited  weight.  And  the  re- 
cognition of  the  validity  of  the  ticket  is  an  admission  that  the  check 
given  for  the  baggage  is  equally  binding. 

When  the  ticket  was  presented,  and  recognized  as  good  by  the 
conductor,  it  was,  in  effect,  an  admission  that  it  had  been  issued  by 
an  agent  or  other  person  having  competent  authority  to  bind  the 
road,  and  it  matters  not  whether  the  ticket  issued  in  New  York  was 
by  a  person  who  had  been  appointed  a  special  agent  of  appel- 
lants, or  by  the  ticket  agent  of  another  road,  as  by  treating  it  as 
binding,  they  recognized  the  authority  of  the  person  who  issued  it, 
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and  the  check  for  the  baggage.  And  if  the  baggage  came  into  their 
possession  and  they  lost  it,  every  principle  of  reason  and  justice  re- 
quires that  the  company  should  pay  for  it,  as  such  a  neglect  of  duty 
should  render,  and  ever  has  rendered,  railroad  corporations  liable. 
And  this  instruction  announces  this  rule.  It  told  the  jury  that  if 
either  company  over  whose  road  the  baggage  was  checked  had  lost 
it,  then  that  company  was  liable,  and  left  the  jury  to  determine 
whether  it  was  lost  by  appellants. 

It  is  urged  that  the  evidence  fails  to  show  that  the  baggage  was 
lost  by  appellants.  It  appears  from  the  evidence  that  when  passen- 
gers arrive  in  Chicago  on  the  Michigan  Central,  upon  which  appel- 
lee came,  and  their  baggage  is  checked  over  appellants'  road,  it  is 
delivered  to  an  omnibus  line,  which  receipts  for  it,  and  it  is  then 
taken  to  the  depot  of  appellants  in  Chicago,  and  then  sent  forward. 
In  this  case,  the  freight  agent  says  there  is  no  entry  of  appellee's  bag« 
Rage  on  their  books.  He  also  says,  that  if  the  baggage  arrived  in  the 
morning,  it  might  lie  over  until  evening  before  going  forward,  and 
in  such  an  event  it  would  lie  in  the  baggage  room,  and  although 
persons  were  employed  to  guard  it,  still  it  might  be  stolen.  And  we 
think  there  is  not  evidence  to  warrant  the  conclusion  that  the  lost 
baggage  ever  came  to  the  hands  of  the  employees  of  appellants'  rood. 
It  appears  that  his  other  baggage,  checked  at  the  same  time,  came 
through,  but  that  affoi'ds  no  more  evidence  thaj;  it  was  lost  by  ap- 
pellants than  by  either  of  the  other  roads  over  which  it  was  checked. 
There  is  nothing  in  the  evidence  to  show  that  appellants'  agents 
were  more  negligent  of  their  duty  than  those  of  other  lines  over 
which  it  was  checked. 

So  far  as  we  can  see,  either  of  the  other  transfer  agencies  between 
Chicago  and  New  York  was  as  liable  to  lose  the  baggage  as  this 
company.  There  is  no  evidence  tending  to  show  that  it  ever  left 
New  York,  or  to  trace  it  into  the  possession  of  appellants.  The  giv- 
ing of  the  check  by  the  baggage  master  at  the  depot  of  the  Harlem 
road  proved  that  it  went  injbo  its  possession,  but  nowise  tended  to 
prove  that  it  had  come  into  the  possession  of  appellants.  In  the 
absence  of  such  proof,  the  jury  were  not  warranted  in  finding  that 
appellants  had  received  and  lost  this  baggage,  and  the  judgment 
must  be  reversed  and  the  cause  remanded. 

Judgment  r&vermL 
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TouDOy  PiOBiA  ft  WAB8AW  RAILWAY  Oo,  appeDaHtik  ▼• 

Mbbbdcajt* 

(kmm$n  ^mnimr -^through  JMghi  oonlnwl 

bi  an  afltton  ogalnit  a  nllroad  oompany  to  reoorer  for  the  Iom  of  a  box  of 
goods.  It  appeared  that  the  box,  marked  to  the  plaintiir  at  Waahlngton, 
D.  0.,  was  delivered  to  the  eompanj  at  Peoria,  DL,  for  whieh  a  receipt  was 
given,  headed  -  thronght  freight  ooniraot,"  bat  stipulating  that  their  reepon- 
sibilitj  should  oeaae  at  the  terminas  of  their  road.     Among  the  conditions 
attached  to  the  bill  of  lading  was  the  following :  **  The  responsibility  of  this 
company  as  a  common  carrier,  under  this  bill  of  lading    •••••• 

to  terminate  when  the  goods  are  unloaded  from  the  cars  at  the  place  of  de- 
Mvery/'  The  evidence  showed  that  through  freight  was  never  unloaded 
or  delivered  at  the  terminus  of  the  company's  road,  but  forwarded  to  its 
place  of  destination  in  the  cars  in  which  it  was  received.  HM,  that  plain- 
tiff could  recover  whether  the  loss  occurred  on  the  company's  road  or  beyond 
the  terminus. 

AonoK  by  Merriman  against  the  Toledo^  Peoria  ft  Warsaw  BaQ* 
road  Company,  to  recover  for  a  box  of  goods  delivered  to  defendants 
at  Peoria^  to  betransported  to  Washington,  D.  G.,  but  which  never 
reached  its  destination. 

The  following  are  the  essential  parts  of  the  bill  of  lading  or  re- 
ceipt: 

TOLEDO,  PBORIA  AND  WARSAW  RAILWAY  OOMPAKY'8  THROUGH 

FREIGHT  CONTRACT. 

Wm,  B.  Jfotn,  Qm&ral  Freight  Ageni^  Peoria,  lUinoU 

Freight  Office, ,  18—. 

Received  of the  following  described  packages  in  apparent  good  order 

(condition  and  contents  not  known),  consigned  as  marked  and  numbered  in  the 
margin,  which  we  promise  to  transport  (subject  to  the  exceptions  below)  over 
the  line  of  this  railway  to  the  company's  freight  station  at  its  terminus,  and 
deliTer  in  like  good  order  to  the  consignee  or  owner,  or  to  such  company  Qt 
the  same  are  to  be  forwarded  beyond  the  limits  of  this  railway),  whose  line 
may  be  considered  a  part  of  the  route  to  the  place  of  destination  of  said 
goods  or  packages,  it  being  distinctly  understood  that  the  responsibility  of 
this  company  as  a  common  carrier  shall  cease  at  the  station  where  such  goods 
are  delivered  to  such  persons  or  carrier ;  but  it  guaranteee  on  its  part  and  on 
the  part  of  other  companies  that  the  rate  of  freight  for  the  transportation  of 
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said  packages  from  the  place  of  shipment  to shall  not  exceed per 

100  lbs.  or per  barrel,  and  (- —  charges  advanced  bj  this  company, 

Pranded,  that  no  carrier  or  company  forming  a  part  of  the  line  oyer  which 
■aid  freight  is  to  be  transported  will  be  responsible  for  demonage  or  deten- 
tion at  its  terminus  or  beyond  on  any  part  of  the  line,  ariaing  from  any  aeon* 
molatum  or  oyer-preesure  of  business  upon  the  fdUowing 

ooHDinoas: 

•  ••••••••• 

The  company  not  responsible  for  accidents  or  delays  from  nnayoldabla 
causes.  The  responsibility -of  this  company  as  a  common  carrier,  under  thia 
bill  of  lading,  to  commence  on  the  removal  of  goods  from  the  depot  on  the 
cars  of  the  company,  and  to  teiminate  when  unloaded  from  the  cars  at  the 
place  of  delivery.       •       »       • 

The  remaining  fiicts  are  stated  in  the  opinion*  The  yerdiot  was 
for  plainti£    The  company  appealed. 

Bryan  di  Ood^ran,  for  appellants. 

1.  In  the  absence  of  special  contract^  common  carriers  are  bound 
only  to  extent  of  their  roate.  Van  Santvoard  t.  St.  John,  6  Hill, 
157;  Hempstead  v.  If.  Y.  C.  B.S.Oo.,28  Barb.  499;  U.  S.  Ex.  Co. 
y.  Rushy  24  Ind.  407;  Nutting  v.  C.  B.  R.  R.  Ca.y  \  Gray,  502; 
Bed£  on  BaiL  101,  n.  9;  Farmers  dl  Mechanic^  Bank  t.  Oh.  Tr.  Oo^ 

23  Verm.  186;  Jennesan  t.  O.  A  A.  R.  R.  C0.9  supra;  Angle  r.  M. 
dM.  R.  Co.,  7  Iowa,  493. 

2.  The  law  will  not  imply  an  agreement  where  the  parties  ex- 
pressly make  one.  Baker  v.  M.  8.  dl  N.  I.  R.  R.  Co.,  42  UL  73;  N. 
J.  St.  Jfav.  Co.  v.  Merchants'  Bank,  6  How.  382 ;  lU.  Cent.  R.  R.  Co. 
T.  Johnson,  34  HL  393;  III.  Cent.  R.  R.  Co.  y.  Copeland,  24  id.  338 ; 
Dorr  T.  N.  J.  St.  Nav.  Co.,  1  Kern.  485;  West.  Tr.  Co.  t.  NewhaU, 

24  HL  470;  Adamif  Ex.  Co.  y.  Haynes,  42  id.  94;  2  Pars,  on  Gont. 
172 ;  Ang.  on  Gar.,  §§  223,  464. 

3.  The  taking  of  goods  marked  beyond  the  route  will  not  create 
a  through  contract,  if  the  receipt  limits  the  liability  to  the  carrier's 
own  road.  D.  <£  M.  R.  R.  Co.  t.  !f.  di  M.  Bank,  20  Wis.  122;  P.  R. 
R.  Co.Y.Schwarzenberger,4A  PeniLSt  208;  JXeeU  <6  B.  v.  Tovmsend, 
87  Ala.  247 ;  U.  S.  Ex.  Co.  r.  Rush,  24  Ind.  403 ;  Tork  Co.  v.  C.  R.  R. 
Co.,  3  WalL  107;  Foy  y.  T.  d  B.  R.  R.  Co.,  24  Barb.  382;  Angle  r. 
M.  dk.  M.  R.  R.  Co.,  7  Iowa,  493 ;  Muschamp  y.  L.  <£  P.  R.  Co.^  8 
M.  &  W.  422,  429. 

4.  A  common  carrier  may  limit  his  common-law  liability,  by  a 
receipt,  bill  of  lading,  or  ticket.     lU.  Cent.  R.  R.  Co.  y.  Morrison^ 
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19  IlL  136 ;  lU.  Cent.  R.  B.  Co.  t.  Smyser,  38  id.  361 ;  Dorr  y.  N.  J. 
St.  Nav.  Co.y  1  Kern.  486 ;  Stede  v.  Totansend,  37  Ala.  247 ;  York 
Co.  V.  Central  R.  J?.,  3  Wall.  107;  Moore  t.  EvanSy  14  Barb.  524; 
Parsons  v.  Monteach,  13  id.  353 ;  Wells  v.  N.  T.  C.  R.  R.  Co.,  24  N. 
Y.  183;  N.  J.  St.  Nav.  Co.  v.  Merchants'  Bank,  6  How.  382;  2 
Eedf  on  Rail.,  p.  71,  et  seq.  p.  77,  etc;  id.  78,  116;  F.^dt  M. 
Bank  v.  CA.  Tr.  Co.,  23  Verm.  186,  205 ;  U.  S.  Ex.  Co.  v.  Rush, 
24  Ind.  403 ;  Angle  v.  M.  <&  M.  R.  R^  Co.,  7  Iowa,  493 ;  Jmineson  t. 
C.  <6  A.  R.  R.  Co.,  4  Am.  L.  B.  234;  D.  dl  M.  R.  R.  Co.  v.  F.  £  M. 
Bank,  20  Wis.  122. 

D.  McCullock,  for  appellee,  cited  Itt.  Gent.  R.  R.  y.  Copeland, 
24  IlL  338 ;  lU.  Cent.  R.  R.  t.  Johnson,  34  id.  389 ;  Baker  t.  Mich. 
South.  R.  R.,  42  id.  73 ;  Adams'  Ex.  Co.  v.  Haynes,  42  id.  89;  West- 
ern Transportation  Co.  y.  NewhaU,  24  id.  466. 

Breese,  G.  J.  This  was  an  action  of  assumpsit,  brought  to  the 
Peoria  circuit  court  by  Amos.  L.  Merriman  against  the  Toledo, 
Peoria  &  Warsaw  Railway  Company,  for  failing  to  deliver  certain 
goods  and  chattels  of  the  plaintiff,  to  be  carried  by  the  defendants 
to  the  city  of  Washington. 

The  goods  delivered  to  the  defendants'  agent  at  Peoria  were 
placed  in  a  box  marked  to  the  plaintiff  at  Washington,  in  the  Dis- 
trict of  Columbia,  and  for  which  a  receipt  or  bill  of  lading  was 
made  out  and  delivered  to  the  plaintiff's  agent  at  Peoria.  The 
goods  failed  to  reach  their  destination. 

The  defense  was,  that  they  were  not  liable  as  common  carriers 
beyond  the  terminus  of  the  defendants'  road,  which  was  at  the 
State  line,  and,  as  it  was  not  shown  the  loss  happened  on  defend- 
ants' road,  the  plaintiff  could  not  recover. 

This  defense  is  utterly  groundless,  as  the  receipt,  or  bill  of  lading, 
offered  in  evidence,  shows  upon  its  face  it  was  a  ^'  through  freight 
contract,"  and  it  was  in  proof  by  the  defendants'  agent  that  freight 
received  by  this  company  as  through  freight  was  never  unloaded 
or  delivered  at  their  terminus,  but  forwarded  on  to  its  place  of 
destination  in  the  cars  in  which  it  was  received.  It  is  idle,  then, 
for  the  defendants  to  claim  this  was  not  a  through  contract,  and 
that  their  liability  did  not  extend  beyond  the  terminus  of  their 
own  road. 

The  defendants  must  perform  their  contract,  or  show  some  valid 
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excuse  for  non-performance.  None  ia  shown  in  this  case.  The 
plaintiff's  right  to  recover  the  value  of  his  goods  cannot  be  ques- 
tioned. This  the  jury  have  allowed  him.  We  see  no  reason  to 
disturb  the  verdict^  and  the  judgment  thereupon  must  be  affirmed. 

Judgment  affirmed. 

Hofa^--fleeJManviig9hfY.lVoririafe4iror«6rt«riicill^^  note; 

NaOma  Lo€k  Oo,y.  WaremUr  d  Nathua  BaOroadOK^t  id.  M2;  Tfu(XMitmiatUBam,S 
Z>ai4oii  JlaOnMd  Oa  T.  AmMmi^  Id.  an ;  fiflltoMMir  T.  A^ 


IijiUrois  CiHTBAL  Saxlboad  CoxPAirr,  appeUanta,  v.  Wblos. 

MoMer  mmI  eermmt — lWM{|f  fir  ifu^mr^  ie  mrtmrnt^meamre  €(f  damtigm 

PlaintUr  was  injured,  while  In  the  disoharge  of  his  daty  aa  biakemaa  of  a 
freight  train,  hj  an  awning  projeeting  from  a  station-houfle  to  the  dangeiaut 
poflition  of  which  the  attention  of  the  company's  agent  had  been  called.  In 
an  action  against  the  company,  it  did  not  appear  that  plaintiff  knew  of  the 
danger.  EM,  that  he  could  recover;  but  that  $10/)00  was  ezcesslTe  dam. 
ages,  the  loss  of  an  artn  being  the  extent  of  the  ii^nry. 

A.  release  of  all  daims  arising  from  the  iijuy,  signed  by  the  brakeman.  In 
consideration  of  a  small  sum,  woold  be  a  bar  to  an  action  unless  obtained 
\fj  fklse  representations. 

AonoK  by  Welch  to  recover  for  ligurieB  received  while  in  the 
employ  of  defendant  railroad  company.  Th«  fiusti  appear  in  the 
opinion. 

B.  O.  Oookf  for  appellant. 

Hijfgine,  8wett  d  Quigg,  and  /•  N.  Amoldt  for  appdleeii 

Lawrbkob,  J.  The  facts  of  this  case  are  stated  with  substantial 
correctness  in  one  of  the  arguments  by  counsel  for  appellant^  as 
follows: 

The  Illinois  Central  Bailroad  track  at  Mendota  is  about  eighteen 
inches  from  the  edge  of  the  awning,  which  projects  from  the  station- 
Vol.  IV.  —  76 
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honae,  so  that  when  a  fireight  car  stands  upon  the  track  the  inside 
edge  of  the  car  is  about  even  with  the  outer  edge  of  the  awning.  The 
awning  is  about  eighteen  inches  higher  than  the  top  of  the  car. 

On  the  28th  day  of  February,  1866,  Welch  was  a  brakeman  on  a 
freight  train  running  on  that  road.  The  cars  were  coming  in  to 
Hendota  at  a  rate  of  speed  about  as  fast  as  a  man  would  walk. 
Welch  was  walking  by  the  side  of  the  train  for  the  purpose  of  cut- 
ting off  a  portion  of  it  There  was  a  ladder  on  each  side  of  the 
car. 

The  plaintiff  had  pulled  out  the  pin  and  disconnected  a  portion 
of  the  train  from  the  engine,  and  was  walking  along  beside  the  train, 
when  the  engineer  signaled  for  brakes.  The  plaintiff  ran  up  the 
ladder  on  the  car  on  the  side  next  the  station-house,  and  before  he 
reached  the  roof  of  the  car  he  was  struck  by  the  projecting  awning 
and  knocked  from  the  car ;  his  left  arm  was  broken,  and  injured  so 
that  it  had  to  be  amputated.  The  left  side  of  his  head  was  bruised 
with  a  scalp  wound  over  the  same.  Was  treated  by  physicians  until 
about  the  Ist  of  May,  1866. 

It  should  be  ftirther  stated  that  the  attention  of  the  division  su- 
perintendent and  division  engineer  had  been  some  time  previously 
called  to  the  dangerous  position  of  this  awning. 

When  the  engineer  called  for  brakes,  it  was  the  duty  of  the  ap- 
pellee to  mount  the  car  for  the  purpose  of  applying  them.  He  was 
therefore  injured  while  in  the  performance  of  hi^  duty  in  obedience 
to  an  order.  The  jury  found  a  verdict  for  plaintiff  for  $10,000,  on 
which  the  court  rendered  judgment 

On  this  state  of  fjBycta  it  is  urged  by  counsel  for  appellant  that 
appellee  was  not  entitled  to  recover.  They  insist  the  rule  of  law  to 
be,  that  a  person  engaging  for  a  particular  service,  and  knowing,  or 
having  full  opportunity  to  know,  all  the  conditions  and  circum- 
stances of  the  service,  assumes  all  risk  arising  therefrom,  in  the  ab- 
sence of  fraud  or  concealment  on  the  part  of  the  master.  As  a  gen- 
eral legal  proposition  this  is  undoubtedly  true,  but  we  are  of  opin- 
ion it  does  not  cover  the  facts  of  this  case.  There  are  many  freight 
depots  and  station-houses  upon  the  line  of  the  Oentral  Bailway,  and 
it  would  be  preposterous  in  us  to  say,  or  to  ask  a  jury  to  say,  that  a 
brakeman  engaging  in  the  service  of  the  company  must  be  held  to 
know  whether  or  not  there  may  be  one  among  them  whose  roof  or 
awning  so  projects  over  the  line  of  road  that  a  brakeman  on  a  freight 
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tndiiy  in  the  performance  of  his  dnties,  would  be  h&ole  to  be  swept 
from  the  train  by  collision  with  it 

We  held,  in  the  Chicago  £  N.  W.  R.  R  Co  f.  8wMy  45  HI.  201, 
that  the  corporation  is  bonnd  to  famish  to  its  servants  safe  mate- 
rials  and  structures,  and  must,  in  the  first  instance,  properly  con- 
ftruct  its  road  with  all  its  necessary  appurtenances.  This,  of  course, 
includes  the  obligation  to  keep  in  proper  repair.  When  the  appellee 
entered  the  service  of  this  company,  he  had  a  right  to  presume  that 
it  had,  in  these  respects,  discharged  its  obligations.  The  ordinary 
perils  of  railroad  life  he  of  course  assumed,  and  also  any  speciid 
dangers  arising  from  the  peculiar  condition  of  the  road  so  fSftr  as  he 
knew  of  their  existence.  For  exposure  to  such  dangers  he  would  be 
supposed  to  demand  and  receive  an  increased  compensation,  and  his 
exposure  to  them  would  be  his  voluntary  act  But  it  would  have 
been  morally  impossible  for  him  to  have  ascertained  the  existence  of 
an  such  special  perils  as  this  which  caused  the  injury,  and  there  is  no 
reason  for  supposing  that  he  had  acquired  such  knowledge  before 
the  acddent,  as  he  had  been  but  two  months  upon  the  road,  and  had 
always  passed  the  station,  where  he  was  injured,  in  the  night,  except 
upon  two  trip&  Moreover,  it  is  to  be  remarked  that  the  danger 
was  of  such  a  character  that  it  might  well  escape  the  observation  of 
a  person  who  had  been  even  for  a  long  time  upon  the  road. 

The  evidence  shows,  however,  that  the  peril  had  long  before  been 
observed  by  other  employees,  and  the  attention  of  both  the  division 
superintendent  and  division  engineer  called  to  it  This  circum- 
stance takes  away  all  excuse  from  the  company,  and  brings  the  case 
within  the  legal  proposition  of  appellants  counsel,  since  it  was  a 
peril  known  to  the  employer  and  not  revealed  to  the  employee. 

But,  while  we  hold  the  company  liable,  we  are  of  opinion  the  court 
erred  in  instructing  the  jury  as  a  matter  of  law  that  the  release  ex- 
ecuted by  the  appellee  did  not  release  the  cause  of  action  in  this 
case.    That  release  was  as  follows : 

"  BaoelTed  of  the  DlinoiB  Central  Railroad  Company  (40,  in  fall  pajmeni 
and  satisfaotion  for  one  month's  time  in  AprU,  while  laid  up  mth  ir^wriee  re- 
eeiieed  vihUe  JmMng,  and  in  fall  eatief action  of  all  clainui,  demandB,  damages  and 
eanses  of  action  against  said  company,  hereby  forever  releasing  said  company 
therefrom,  as  witness  Iny  hand  and  seal  anon  this  5th  day  of  June,  A.  D.  1806. 
[SBAi^]  -W.  P.  WELCH.- 

The  words  undenoored  were  written,  the  remainder  of  the  reoeipt 
was  printed. 
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It  cannot  be  denied  that  this  release  is,  in  its  terms,  sufficiently 
broad  to  ooTer  the  present  action.  If,  however,  the  appellee  was  in- 
duced to  sign  it  by  representations  that  it  covered  merely  his  claim 
for  a  month's  time,  or  a  month's  wages,  or  if  he  signed  it  under  eucb 
a  belief  induced  by  the  words  or  acts  of  the  agents  of  the  appellant^ 
then,  of  course,  the  release  would  not  be  a  bar  to  theproe.'cution  of 
this  suit    This  question  should  have  been  left  to  a  jury. 

It  is  not»  however,  merely  for  the  error  in  this  instruction  that 
we  reverse  this  judgment  The  damages  are  excessive.  It  has  be- 
come a  matter  of  public  notoriety,  and  is  evidenced  by  many  of  the 
leoorda  brought  to  this  court,  that  juries  very  generally  assess  au 
amount  of  damages  against  railway  corporations  which,  in  similar 
cases  between  individuals,  would  be  considered  unjust  in  the  ex- 
treme. It  is  lamentable  that  the  popular  prejudice  against  these 
corporations  should  be  so  powerftil  as  to  taint  the  administration 
of  justice,  but  we  cannot  close  our  eyes  to  the  bcL  When  this  be- 
comes apparent^  the  courts  must  interfere.  However  natural  this 
prejudice,  or  however  well  deserved,  it  cannot  be  permitted  to  find 
expression  in  unjust  verdicts.  A  railway  company  is  entitled  to, 
and  must  receive,  the  same  measure  of  justice  that  is  meted  out  in 
a  suit  between  John  Doe  and  Bichard  Boe.  Juries  must  be  taught, 
if  possible,  that  when  they  enter  the  jury  box  they  are  entering  upon 
a  duty  so  high  and  solenm  that  they  must  shrink  fix)m  the  influence 
of  prejudice  or  passion  as  they  would  shrink  firom  crime.  Doubt* 
less  the  twelve  men  who  composed  this  jury  were,  individually, 
honest  men,  but  we  cannot  believe  they  had  a  proper  sense  of  their 
duty  and  responsibility  as  jurors.  There  was  in  this  case  no  malice 
or  oppression  on  the  part  of  the  company,  and  therefore  no  room 
for  vindictive  damages.  The  injury  to  the  plaintiff  was  merely  an 
accident^  resulting,  it  is  true,  fix>m  the  carelessness  of  the  company, 
but  still  an  accident  in  the  sense  that  it  was  unintentionaL  The 
injury,  although  severe,  is  not  one  that  wholly  disables  the  plaintiflEl 
He  testifies  that  he  has  since  been  learning  the  trade  of  a  printer. 
His  wages  as  a  brakeman  were  140  per  month,  amounting  to  $480 
per  annum.  The  annual  income  he  would  derive  firom  $10,000, 
the  amount  of  this  verdict,  would  be,  at  the  ordinary  rate  of  inter* 
est  in  this  State,  $1,000.  The  wages  he  was  receiving  would  not 
amount  to  this  verdict  in  twenty  years.  In  one  sense,  it  is  true,  a 
pecuniary  value  cannot  be  placed  upon  an  arm.  But,  inasmuch  aa 
the  law  can  give  only  a  pecuniary  comi^nsation,  and  as  the  plain* 
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tiff  8eek8  that  by  his  suit,  we  are  obliged  to  take  a  praotical  and 
ahnost  nnfeeling  riew  of  this  question,  and  when  th«  injury  is  one 
that  will  leave  a  plaintiff  able  to  earn  as  muoh,  in  many  occapations, 
as  he  was  earning  before  the  aoddent,  we  must  hold  a  yerdict  to  be 
unreasonable  which  gives  him  at  once  a  sum  larger  than  the  great 
majority  of  the  community  earn  by  a  long  life  of  toil,  and  the  inter* 
est  of  which  would  amount  to  more  than  twice  his  wages.  When 
we  consider  this,  and  remember  that  such  verdicts  for  injuries  in- 
flicted without  design  or  malice  are  never  rendered  in  suits  between 
individuals^  and  that  the  statute  limits  the  damages  for  the  loss  of 
life  to  16,000,  we  think  it  our  duty  to  pronounce  Ihe  damages  in 
case  excessive. 
The  judgment  is  reversed  and  the  cause  remanded. 

Jtu^fment  r$v$netL 


1W  JBRw  JMVWtf  ONtfiVi  Ob^  Id.  SOa  -  Bvw 


Bfrnnunaa,  appellant^  y.  BAnob 
(aiiiLttL) 

A  wiMag  obUgakny  given  for  the  pnxohMe  price  of  a  slave  ia  Kentaeky^ 
wUle  slaveiy  was  legal  in  that  State,  may  be  recovered  upon  in  Illiiiols»a]id 
the  sahaoqnent  abdiitlon  of  sUveiy  does  not  a£feet  the  validitj  of  the  note. 

Aonoir  ok  coktbaot.    The  facts  are  ftally  stated  in  the  opinion* 

A.  M.  Oraig,  for  plaintiff  in  error  (appellant),  cited  Bradshaw 
V.  Jifinoman,  Breese,  95 ;  Stacy  v.  BcJk&r,  1  Scam.  417 ;  Fhinn&g 
T.  Baidwin,  16  QL  108;  Cox  ei  oL  r.  The  United  States,  6  Pet 
172;  Smith etaly.  Whitaker  etal,2SJIL  867;  WoodetaL  v.  Child 
etaL,fiO  BL  209.  See,  also,  8  Salk.  666;  Sane  v.  Ammane,  U  HL 
29;  OammontaeaUh  v.  Avee,  18  Pick.  216. 

Hannaman  d  Krettinger,  for  defendant  in  error  (appellee), 
aigued  that  the  contract  sought  to  be  enforced  bears  the  taint  of 
slavery,  and  is  offensive  to  the  good  morals  of  a  people;  and  cited 


598  ILLINOIS, 


Boondtree  ▼.  Baker. 


Oomst  428;  Fahrs  r.  Oochran,  3  DowL  and  ByL  679;  S.  C^ 
S  Barn,  and  Gressw.  448 ;  Wayland's  Klmt  of  Mond  Sdenoe,  209; 
Bntherford's  Inst  Nat  Law,  bk.  1,  oh.  20 ;  Stroud's  Sketch  of  the 
Laws  rdating  to  the  Laws  of  Slavery  in  the  United  States,  25; 
Story's  Conflict  of  Laws,  §  104 

Walkeb,  J.  This  was  an  action  of  debt>  brought  by  plaintiff  in 
error,  in  the  Knox  circuit  court,  against  defendant  in  error,  on  a 
writing  obligatory,  entered  into  in  the  State  of  Kentucky,  by  Turner 
R  Boundtree  to  Dudley  Boundtree,  glyen  for  the  price  of  a  negro 
girl  sold  by  the  latter  to  the  former.  It  appears,  the  instrument 
sued  on  bears  date  the  10th  of  October,  1833 ;  is  for  $400,  pay- 
able in  equal  annual  installments  of  $20  each,  the  first  pay- 
able on  the  last  day  of  December,  1834.  It  was  stipulated  that 
plaintiff  in  error  is  the  administrator  of  Dudley  Boundtree,  de- 
ceased; that  the  girl,  Eliza,  named  in  the  writing  obligatory, 
was  a  slaye  in  the  State  of  Kentucky,  owned  by  Dudley  Boundtree, 
and  that,  as  such,  by  the  laws  of  Kentucky,  she  was  liable  to  sale 
at  the  time  the  instrument  was  executed.  That  she  was  sold  and 
delirered  in  the  State  of  Kentucky  by  Dudley  Boundtree  to  Turner 
Boundtree,  who  resided  in  this  State,  on  the  10th  of  October,  1833, 
and  the  writing  obligatory  was  giyen  in  Kentucky  on  the  purchase 
of  the  girL  Defendant  below  filed  a  plea  of  nil  debet  upon  which 
there  was  an  issue  to  the  country ;  next,  a  plea  of  the  statute  of 
limitations;  third,  that  the  instrument  was  given  for  the  purchase 
of  a  negro  girl,  and  hence  the  consideration  had  failed ;  fourth,  that 
the  writing  obligatory  was  given  for  the  balance  of  the  price  of  a 
negro  girl  who  was  free,  and  was  sold  as  stated  in  the  instrument 
sued  upon,  and  the  consideration  had  therefore  fkiled.  To  the 
second  plea,  plaintiff  replied  that  the  cause  of  action  had  accrued 
within  sixteen  years.  Plaintiff  below  interposed  a  demurrer  to  the 
third  and  fourth  pleas,  which  was  oyerruled  by  the  court  He  then 
replied  to  the  third  plea  that,  by  the  laws  of  Kentucky,  the  girl  was 
a  slaye,  anu  liable  to  be  sold  as  such,  and  the  consideration  had  not 
fidled ;  and  to  the  fourth,  that  the  girl  was  not  free,  and  was,  under 
the  laws  of  Kentucky,  liable  to  sale,  she  being  a  slaye.  Issues  wert 
joined  upon  these  replications. 

At  the  February  term,  1869,  the  cause  was  tried  before  the  courts 
without  the  inter  yention  of  a  jury,  by  consent  of  the  parties,  when 
the  court  found  for  defendant;  a  motion  for  a  new  trial  was  over 
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ruled,  and  a  judgment  was  entered  in  favor  of  the  defendant  for 
costs.  The  record  is  brought  to  this  court  on  error,  and  we  are 
asked  to  reyerse  the  judgment  of  the  court  below  because  it  is 
against  the  law. 

It  is  a  general  rule,  that  we  look  to  the  law  of  the  place  where 
the  contract  is  entered  into,  and  not  where  it  is  to  be  enforced,  to 
ascertain  its  validity;  and  not  only  so,  but  in  expounding  its  terms 
and  conditions.  Bradshaw  v.  Newman^  Breese,  133 ;  Stacy  v.  Bakery 
1  Scajn.  417 ;  Pinney  v.  Baldwin^  16  HL  108.  In  the  case  of  Adam$ 
V.  Robertson,  37  IlL  45,  the  rule  was  announced,  that  the  laws  of 
every  country  allow  parties  to  enter  into  obligations  with  reference 
to  tiie  laws  of  the  country  where  such  obligations  are  to  be  per- 
formed, and  although  such  obligations  may  not  be  in  accordance 
with  the  laws  of  the  country  where  they  are  entered  into,  as  regards 
agreements  to  be  performed  where  they  are  made,  they  may  be 
strictly  in  conformity  with  the  laws  of  the  country  where  they  are 
to  be  performed.  But  there  is  a  limitation  on  this  law  of  comity 
which  requires  that  the  contract,  when  entered  into,  must  conform 
to  the  laws  of  the  country  where  made,  or  else  to  the  laws  of  the 
country  where  it  is  to  be  performed.  The  rights  enforced  by  courts, 
where  the  contract  is  made  in  one  country,  to  be  performed  in  an- 
other, are  those  given  by  the  laws  of  the  country  where  the  con- 
tract was  made,  and  such  rights  are  enforced  in  the  country  where 
the  contract  is  to  be  performed,  not  as  a  matter  of  strict  right,  but 
as  a  matter  of  comity  extended  toward  the  country  in  which  the 
contract  was  made.  It  is  again  said,  in  the  case  of  Letois  v.  Headlyy 
36  HI.  433,  that  it  is  a  presumption  of  law,  where  there  is  no  agree- 
ment to  the  contrary,  that  a  contract  is  to  be  performed  in  the  coun- 
try  where  it  is  made. 

There  is  to  this  genend  rule  a  fhrther  limitation  which  is,  that 
the  courts  of  one  country  will  not,  under  this  comity,  ever  execute 
the  criminal  or  penal  laws  of  another  country.  Sherman  v.  Gassett, 
4  Gilm.  521.  The  general  rule  has  been  recognized  in  the  cases  of 
Forsythe  v.  Baxter,  2  Scam.  12 ;  Holhrook  v.  Vibbard,  id.  465 ;  C%«- 
not  V.  Lefevre,  3  Gilm.  642;  Strawbridge  v.  RobinsoUy  6  id.  470; 
SchuttUr  V.  Piatty  12  ID.  419;  Crouch  v.  Hall,  15  id.  264,  and  the 
case  of  Sherman  v.  Oassett,  5  Gilm.  521,  referred  to  above.  These 
cases,  determined  in  our  own  court,  all  concurring,  fix  and  establish 
the  rule  so  firmly  that  nothing  short  of  legislative  enactment  should 
overturn  or  disturb  it.    A  different  rule  would  work  manifest  injury 
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to  oommeroey  trade,  and  the  yariooB  pursnits  of  life.  If  our  oonrti 
ooold  refhse  to  enforce  contracts  made  and  entered  into  in  other 
countries  and  States,  beoaose  the  laws  goyeming  them  where  made 
are  different  from  or  repugnant  to  our  laws,  a  yast  amount  of  injua- 
tice  would  ensue,  as  the  laws  of  no  two  countries  coincide  in  eyerj 
particular  in  but  a  few  cases.  The  exigencies  of  commerce  and  the 
general  trade  of  the  world  haye  compelled  t&e  adoption  and  enforce- 
ment of  this  rule. 

If  we  refer  to  the  adjudged  cases  in  other  courts,  whether  of  Gxeat 
Britain  or  the  yarious  States  of  the  Union,  we  find  that  the  rule  has 
been  adopted  that  the  laws  of  one  State,  entering  into  and  forming 
a  part  of  the  contract,  will  be  enforced  in  the  courts  of  another 
Stote;  and  it  is  recognized  to  be  on  the  principle  of  comity — not 
the  comityof  the  courts,  but  the  comity  of  the  nation — which  is 
administered  and  ascertained  in  the  same  way,  and  guided  by 
the  same  reasoning  by  which  principles  of  the  municipal  law  are 
ascertained  and  guided.  Story's  Oonflict  of  Laws,  §  88 ;  UniUd 
SMs8  Bank  of  Auguita  y.  JBbrb,  18  Pet  519.  The  rule  stated  by 
Huberus  and  approyed  by  Stoiy  is  this :  **  That  the  rules  of  eyery 
empire,  from  comity,  admit  that  the  laws  of  eyery  people,  in  force 
within  its  own  limits,  ought  to  haye  the  same  force  eyerywheie,  so 
far  as  they  do  not  prejudice  the  jrawers  or  rights  of  other  goyem- 
ments,  or  their  citizens.    Story's  Oonfl.  of  Laws,  §  29. 

In  France,  the  State,  as  it  was  organized  before  the  xeyolulion, 
was  diyided  into  a  large  number  of  proyinces  goyemed  by  different 
laws  and  customs,  and  was  at  an  early  period  obliged  to  sanction 
inch  authority  through  its  courts,  in  order  to  proyide  for  the  con- 
stantly occurring  claims  of  its  own  subjects,  liying  and  owning 
property  in  different  proyinces,  in  a  conflict  between  the  different 
proyincial  laws.  Story's  Oonfl.  of  Laws,  §  34.  If  the  attainment 
of  justice  required  the  application  of  the  rule  in  Trance,  the  pecu- 
liar frame  of  our  goyemment  certainly  imperatiyely  demands  its 
application  and  enforcement  between  the  different  States  of  the 
Union.  And  we  haye  seen  that  it  was  ftilly  recognized  by  the  su- 
preme court  of  the  United  States.  In  the  absence  of  any  positiye 
statutory  rule  affirming  or  denying,  or  restraining  such  operation 
of  foreign  laws,  courts  of  justice  presume  the  tacit  adoption  of  them 
by  their  own  goyemment,  unless  they  are  repugnant  to  its  policy  or 
prejudicial  to  its  interests.    Id^  g  38. 

Our  legislature  haying  declared  no  rule  on  the  subject,  our  courtly 
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like  others^  have  adopted  the.  mle,  with  the  limitation  that  they 
wiU  never  enforce  the  criminal  or  penal  laws  of  another  country. 
Nor  would  they  enforce  and  compel  the  specific  performance  of  a 
contract  under  the  laws  of  another  State,  when  the  laws  are  clearly 
repugnant  to  our  policy  and  interests.  Our  courts  would  not  en- 
f  Dfoo  a  contract  for  the  sale  of  a  slave,  whether  made  in  this  State, 
where  slavery  has  always  been  prohibited,  or  in  a  State  where  such 
contracts  are  binding,  because  it  is  against  public  policy.  But,  after 
the  parties  have  Mly  executed  their  contract,  and  a  note  is  given 
for  ihe  price,  under  tiiis  comity  which  exists  between  the  States  of 
the  republic,  the  note  may  be  collected,  and  it  is  not  for  us,  from 
caprice,  or  because  we  may  abhor  the  system  of  slavery  and  the  sale 
of  human  beings,  to  reftise  to  lend  the  aid  of  the  courts  for  the  col- 
lection of  the  money.  It  is  not  against  the  policy  of  our  State  to 
aDow  its  collection,  nor  is  it  contrary  to  the  interests  of  our  dtizena. 
Under  the  laws  of  Kentucky  the  sale  was  authorized,  and  there  was 
a  sufficient  consideration. 

In  the  case  of  Smith  v.  Brawn,  2  Salk.  666,  suit  was  brought  for 
the  price  of  a  negro  slave,  and  it  was  held  that,  although  slavery 
could  not  exist  in  England,  yet  when  a  slave,  by  the  laws  of  Vir- 
ginia, had  been  sold  in  London,  the  selle^  might  recover.  So,  in 
the  case  of  the  OommaniaedUh  v.  Aves,  18  Pick.  215,  the  court  held 
tfaat^  ^  though  slavery  is  contrary  to  natural  right,  the  principles  ol 
justice,  humanity  and  sound  i>olicy,  as  we  adopt  them  and  found 
our  laws  upon  them,  yet  not  being  contrary  to  the  laws  of  nations, 
if  any  State  or  community  sees  fit  to  establish  and  continue  slavei^ 
by  law,  so  far  as  the  legidative  power  of  that  country  extends,  we 
are  bound  to  take  notice  of  the  existence  of  those  laws,  and  we  are 
not  at  liberty  to  declare  and  hold  an  act  done  within  those  limits 
nnlawftil  and  void  upon  our  views  of  mondity  and  policy,  which 
the  sovereign  and  legislative  power  of  the  place  has  pronounced  to 
belawftiL** 

"  So,  in  pursuance  of  the  well-known  maxim,  that  in  the  oon- 
stmotion  of  contracts  the  lex  lad  contractus  shall  govern,  if  a  per- 
son having,  in  other  respects,  a  right  to  sue  in  our  courts,  shall 
bring  an  action  against  another,  liable,  in  other  respects,  to  be  sued 
in-  our  courts,  upon  a  contract  made  upon  the  subject  of  slavery, 
in  a  State  where  slavery  is  aDowed  by  law,  the  law  here  would  give 
it  effect.  As,  if  a  note  of  hand  made  in  New  Orleans  were  sued  on 
here,  and  the  defense  should  be  that  it  was  on  a  bad  consideration. 
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or  without  comiideration^  beoanse  giyen  for  the  prioe  of  a  skye  sold, 
it  may  be  well  admitted  that  such  a  defense  ooald  not  preyail,  be- 
oanse the  contract  was  a  legal  one  by  the  law  of  the  place  where  it 
was  made." 

In  the  case  of  Hone  y.  Amnu^iSy  14  HL  S9,  the  court  was  diyided, 
but  Mr.  Justice  Oaton  held,  that  if  there  had  been  eyidence  that 
the  negro  was  a  slaye,  plaintiff  might  haye  recoyered  the  price  for 
which  he  had  been  sold.  Mr.  Justice  TBUiCBULLy  howeyer,  held 
that,  as  the  sale  of  the  negro  was  made  in  this  State,  a  recoyery 
oould  not  be  had,  but  Chief  Justice  Treat  held  that  plaintiff  was 
entitled  to  recoyer  on  the  note,  although  the  sale  was  made  in  this 
State,  and  dissented  from  the  conclusion  at  which  the  other  mem- 
bers of  the  court  had  arriyed.  These  x^ses  fuUy  establish  the  fact 
that  a  case  of  this  character  is  not  an  exception  to  the  rule,  and 
hence  they  are  referred  to  as  not  only  recognizing  the  fiu^t,  but  as 
requiring  us  to  so  hold ;  although  it  might  haye  been  otherwise 
had  the  contract  been  entered  into  within  this  State,  and  been 
wholly  goyemed  by  our  laws. 

We  do  not  conceiye  it  to  be  reasonable  to  hold  that  because  slayeiy 
has  been  abolished,  and  become  unlawful  in  the  State  of  Kentucky, 
therefore  this  contract  has  become  illegal  It  does  not  follow,  be- 
cause slayery  was  expressly  abolished,  that  the  obligation  of  the 
contract  was  impaired  by  implication.  Such  consequences  cannot 
be  inferred,  as  no  language  employed  for  the  abolition  of  slayery 
can  be  construed  to  render  notes  giyen  for  the  purchase  of  a  slaye 
inoperatiye  and  yoid.  If  the  abolition  of  slayery  could  haye  such 
an  effect,  then  all  persons  who  had  paid  money  or  property  might 
sue  for  and  recoyer  it  back,  as  haying  been  paid  without  considera- 
tion. Such  consequences  could  neyer  haye  entered  into  the  contem- 
plation of  those  who  abolished  slayery.  And  courts  will  no  longer 
hold  laws  to  haye  a  retro-actiye  operation  from,  mere  construction. 
This  is  a  familiar  principle  in  our  jurisprudence,  and  much  less  so 
when  to  do  so  would  impair  the  obligation  of  a  contract,  which  no 
State  can  do,  and  it  may  well  be  doubted  whether  congress  possesses 
such  transcendent  power.  The  £B.cts  in  this  case  fail  to  establish  a 
defense^  and  the  judgment  of  the  court  below  must  be  reyersed  and 

Uie  cause  remanded. 

Judgment  rmMmed. 

KofB.^8ee  Obrmlir  T.  BtoiMMfNL  8  Am.  B0».  W. 
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Qm  ov  Ohioaqo,  appellanty  t.  Laxblabb  d  tMb 

(«  hl  ml) 

b  an  Miioii  against  a  mnnieipal  eorporatioii  for  iBJuriea  oeeaaUnMd  by  a 
defect  in  a  sidewalk,  the  damagea  ahoold  not  be  Tindiotiye  or  pnnittTe,  bvt 
only  oompenaatoiy. 

AonoK  on  the  caae.    The  facts  are  set  forth  in  the  opinioii. 
8.  A.  Irwin  and  H.  Davi^,  for  appellant. 
Walker  d  Dexter,  for  appellees. 

Walkeb,  J.  This  action  was  brought  by  appellees  to  recover  for 
injuries  sustained  by  Mary  Langlass,  in  falling  from  the  sidewalk  at 
the  north-east  comer  of  Union  and  Lake  streets,  Chicago.  On  the 
fcrial  in  the  court  below,  the  jury  found  the  issues  for  appellees,  and 
assessed  their  damages  at  the  sum  of  $4,750.  A  motion  for  a  new 
trial  was  overruled,  and  the  court  rendered  judgment  on  the  verdict, 
and  the  city  has  appealed  to  this  court,  and  assigns  various  errors. 

It  appears  from  the  evidence  that  Mary  Langlass,  one  of  th« 
appellees,  with  her  daughter,  on  the  evening  of  the  24th  of  Decem- 
ber, 1867,  between  eight  and  nine  o'clock,  while  passing  along  Union 
street,  at  its  intersection  with  Lake  street,  slipped  or  fell  firom  the 
sidewalk  to  the  ground  Wow,  a  distance  of  some  six  feet,  and 
received  serious  injuries.  The  daughter  says,  that  as  they  turned  the 
comer,  her  mother  suddenly  fell,  and  she  heard  her  scream,  but  it 
was  so  dark  she  could  not  see  her.  The  evidence  shows  that  at  this 
intersection.  Lake  street  is  six  feet  above  the  level  of  Union,  owing 
to  the  difference  in  grade;  that  the  sidewalk  on  the  east  side  of 
Union  street,  extending  north  firom  Lake  street,  was  but  some  four 
feet  in  width,  and  descended  quite  abruptly  from  Lake  street;  until 
it  reached  the  level  of  Union  street,  some  twenty-five  or  thirty  feet 
north  of  its  intersection  with  Lak«^  street,  the  descent  being  six  feet 
in  that  distance. 

It  also  appears  that  there  was  an  open  space  between  this  side- 
walk and  a  building  on  the  north-east  comer  of  Lake  and  Union 
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street^  some  four  feet  in  width ;  that  this  sidewalk  was  not  pio- 
tected  by  railing  or  guards,  to  prevent  persons  from  stepping  to  the 
ground  below,  a  distance  of  six  feet;  that  there  was  some  ioe  on  the 
sidewalk  on  Union  street  at  the  time,  and  that  there  were  cleats 
nailed  across  this  inclined  plane  or  sidewalk,  which  extended  to 
within  about  a  foot  of  the  past  edge  thereof;  that  the  Weather  was 
cold,  the  night  dark  and  the  ground  firozen. 

It  appears  that  Mrs.  Langlass,  as  she  was  in  the  act  of  tnm« 
ing  north  to  go  on  Union  street,  fell  as  before  stated,  and  struck 
upon  her  head.  It  appears  that  there  was  a  lighted  lamp  at  the 
corner  of  Lake  and  Union  streets,  but  the  daughter  testifies  that  it 
was  so  dark  that  she  was  unable  fix>m  aboye  to  see  her  mother  on 
the  ground  below.  We  are  not  able  to  say  firom  the  evidence  that 
Mrs.  Langlass  was  guilty  of  negligence,  or  that  the  city  had  observed 
due  care  in  rendering  this  public  thoroughfare  safe  for  the  passage 
of  pedestrians  in  the  night  time..  But  the  question  presents  itself 
whether  the  damages  found  by  the  jury  were  exoessiTe. 

That  the  injuries  received  by  Mrs.  Langlass  were  serious,  there 
seems  to  be  no  doubt,  and  that  she  has  been,  and  was  at  the  trial 
below,  somewhat  disabled,  seems  to  be  established  by  the  evidence. 
But  to  justify  a  verdict  of  the  amount  found  in  this  case^  the 
injuries  should  be  of  no  ordinary  character.  It  appears  that  she 
walked  home,  with  the  assistance  of  the  witness  Gassier.  Dr. 
Marsh  seemed  to  think  that  the  principal  injury  was  a  wound  on 
tne  skull,  but  not  a  fracture  at  the  first  examination^  but  soma  two 
months  later  discovered  curvature  of  the  spine;  erysipelas  set  in, 
and  seemed  to  render  the  symptoms  alarming  for  some  days.  He 
also  states  that  he  believed  her  back  was'serioudy  injured ;  that  she 
had  a  slight  curvature  of  the  spine. 

Dr.  Allen,  another  of  the  appellee's  witnesses,  who  was  called  in 
consultation  with  Dr.  Marsh,  testifies  that  the  erysipelas  caused  the 
unusual  swelling  of  the  head,  but  there  was  no  contusion  on  the 
back.  Appellant  called  two  surgeons  of  admitted  ability,  who  state 
that  it  is  uncertain  whether  the  curvature  was  produced  by  the  fidl. 
Dr.  Powell  gives  it  as  his  opinion  that,  if  such  had  been  the  case,  it 
would  have  been  impossible  for  Mrs.  Langlass  to  have  walked  the 
distance  of  six  blocks ;  that  a  slight  curvature  as  this  was  described 
by  Dr.  Marsh  would  not  in  the  slightest  interfere  with  a  person  in 
performing  ordinary  labor,  or  indicate  an  incapacity  to  perform 
manual  labor.    And  on  his  cross-examination  he  says  that  hair  of 
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the  working  people  have  slight  curratare  of  the  spine.  And  he  con- 
elndes  that  it  is  not  probable  there  was  any  injury  to  the  spine  from 
the&lL 

Again,  Dr.  Bogne  says  that  slight  cnryatnres  of  the  spine  do  not 
interfere  with  the  power  to  perform  manual  labor.  He  also  thinks 
the  fact  that  Mrs.  Langlass  walked  several  blocks  immediately  after 
the  fall  is  eTidence  that  the  spine  was  not  injured  by  the  fall.  He 
infers,  from  the  fact  that  the  curvature  was  not  discovered  by  the 
attending  physician  for  nearly  two  months  after  the  accident,  that 
it  existed  previous  to  that  time. 

The  attending  physicians  do  not  assert  with  any  degree  of  cer- 
tainty that  the  curvature  was  the  consequence  of  the  Ml,  but  seem 
to  entertain  that  opinion.  We,  after  a  careful  examination  of  the 
evidence,  are  not  prepared  to  say  that  Mrs.  Langlass  is  permanently 
disabled,  or  if  so,  to  any  considerable  extent.  She  must  have  suf- 
fered much  pain  from  the  erysipelas,  and,  perhaps,  from  some  ner- 
vous derangement  consequent  upon  the  fall,  and  if  occasioned  by  the 
negligence  of  the  ofScers  of  the  city  in  grading  or  improving  the 
streets,  then  she  should  be  permitted  to  recover  reasonable  compen- 
sation, sufSdent  to  cover  all  expenses  attending  her  sickness,  and 
for  loss  of  time  and  for  pain  from  the  injury,  and  any  permanent 
injury. 

But  in  fixing  the  compensation  the  jury  have  no  right  to  give 
vindictive  or  punitive  damages,  against  a  municipal  corporation 
Against  such  a  body  they  should  only  be  compensatory,  and  not  by 
way  of  punishment  This  seems  to  us  to  be  a  very  large  verdict,  in 
fJMt  largely  beyond  a  compensation  for  the  loss  and  suffering  and 
permanent  injury.  We  must  conclude  that  the  jury  have  given  ex- 
emplary damages,  and  that  thie  case  should  be  submitted  to  another 
jury.  Tb*  pdment  of  the  court  below  is  reversed  and  the  cause  re- 
manded Judgment  reversed. 
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A  mftxiiad  woman  may  maintain  an  action  In  ber  own  name,  for  penonal  in- 
juries, nnder  a  atatnte  proTiding  that  "  all  property  •  •  •  whUsh  anj 
married  woman,  doring  ooTertnre,  aoqoires  •  •  •  aliall  be  and  remain 
her  sole  and  separate  property  "  on  the  gtonnd  that  such  a  right  of  action 
is  her  "  separate  property ;"  but  if  the  action  ia  commenced  by  the  hnaband 
and  wife  jointly,  an  agreement  made  by  him,  with  her  consent,  to  withdraw 
the  suit,  for  a  specified  sum,  will  be  binding  on  bar  and  bar  a  sabseqnent 
separate  action  by  bar. 

AcmoK  by  Leannah  L.  Dunn,  a  married  woman,  againat  the 
Ohicago^  Burlington  &  Qninqy  Ttailroad  Oompany.  The  fsots  are 
found  in  the  opinion. 


IhM/  it  TunnieUff,  0.  CLLa/npkBretoAA.  M.  Oraig  f6r  appeUanta 

KUehM  dt  AmoU  for  appellea. 

Bbbbsb,  0.  J.  An  injury  haying  reaulted  to  the  plaintiff  in 
this  action,  Leannah  Dnnn,  by  the  looomotiye  of  defendants,  at  a 
street-Grossing  in  the  town  of  Galesbnig;  her  husband,  Marvin  B. 
Dunn,  jointly  with  herself,  brought  an  action  to  recover  damages 
therefor,  in  the  circuit  court  of  Knox  county,  at  the  June  term, 
1867.  At  the  same  term  a  similar  action  was  brought  against  the 
railroad  oompany,  by  (Jeorge  R  Dunn,  suing  by  Beuben  Hawk,  his 
next  Mend,  for  an  injury  received  at  the  same  time,  by  the  same 
locomotive.  Pending  these  actions,  and  at  the  June  term,  1867,  the 
following  agreement  was  entered  into :  '^  It  is  agreed  that  the  Chi- 
cago, Burlington  and  Quincy  Bailroad  Oompany  will  pay  to  Marvin 
B.  Dunn,  Leannah  Dunn  and  (George  R  Dunn,  the  sum  of  tl,000 
within  three  days  from  this  date,  or  as  soon  as  the  said  M.  R  Dunn 
can  attend  to  it,  and  upon  payment  of  the  same,  the  above  suits 
against  the  said  railroad  company  are  to  be  dismissed,  and  the  said 
plaintiffs  are  to  give  the  said  company  receipts  in  ftiU  of  all  damagea 
June  1, 1867." 
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M.  B.  Dunn,  on  the  dd  of  June,  executed  to  the  company  a  leceipt 
for  the  amount  specified  in  this  agreement. 

At  the  Februaiy  term,  1868,  Leannah  Dunn  commenced  her  action 
in  the  Knox  circuit  court,  to  recover  damages  for  the  same  injuries 
which  were  the  subject-matter  of  the  suit  in  which  she  and  her 
husband  were  plaintiffs,  and  compromised  by  the  payment  to  her 
husband  of  $1,000,  in^  pursuance  of  the  aboye  agreement 

To  this  action  the  defendants  pleaded  the  aboye  agreement,  and 
claimed  that  the  payment  of  this  money  was  in  full  satisfaction  and 
discharge  of  thegrieyances  in  the  declaration  mentioned,  and  which 
M.  B.  Dunn  accepted  in  full  discharge  and  satisfk^tion,  and  dis- 
missed the  suit 

To  this  plea  the  plaintiff  put  in  six  replications,  admitting  the 
identity  of  the  cause  of  action,  but  denying  that  she  accepted  the 
money  in  satisfaction  of  her  cause  of  action.  She  further  replied 
that  the  firlrt  suit  was  instituted  and  carried  on  by  her  husband,  at 
his  own  option,  without  consultation  with  her  and  without  her  au- 
thority and  consent ;  that  she  did  not  authorize  the  commencement 
or  settlement  of  that  suit  by  her  husband ;  that  the  same  was  done 
for  his  sole  benefit,  and  that  she  has  never  received  any  part  of  the 
said  money. 

The  sixth  replication  alleged  that  the  money  paid  to  M.  B.  Dunn 
m  satis&ction  of  the  grievances  complained  of  was  paid  to  him  upon 
consideration  that  she,  the  plaintiff,  should  accept  the  same  and 
acknowledge  the  receipt  thereof  by  proper  receipt  executed  to  the 
defendants,  which  she  refhsed  to  do,  and  did  not  accept  the  money, 
or  any  part  thereof 

Issues  were  made  upon  these  allegations,  and  there  was  a  trial  by 
jury,  and  a  verdict  for  plaintiff  of  $2,933^3  in  damages. 

A  motion  for  a  new  trial  was  overruled  and  a  judgment  rendered 
on  the  verdict 

To  reverse  this  judgment,  the  defendants  bring  the  record  here  by 
appeal,  and  assign  various  errors. 

The  principal  point  made  on  the  record  is  as  to  the  effect  of  the 
agreement  of  June  1, 1867,  and  of  the  receipt  by  M.  B.  Dunn  of 
June '  3,  of  $1,000.  The  question  is,  do  they  bind  this  plaintiff 
and  bar  her  action  ? 

Another  question  made  is,  as  to  the  right  of  the  plaintiff  to  main* 
tain  this  action  in  her  own  name. 
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Am  to  this  qaestioiiy  it  is  conceded,  by  the  commoii  law,  she  covld 
not  maintain  it. 

Appellee's  counsel  contend  that  the  act  of  1861,  called  **  the  mar- 
ried woman's  act,"  has  so  changed  the  common  law,  in  lespect  to 
fmes  covert,  as  to  authorize  the  action  by  the  wife  alone. 

The  act  of  1861  was  evidently  designed  to  relieve  married  women 
from  some  of  the  disabilities  the  oonmion  law  had,  for  centuries, 
imposed  upon  them.  By  force  of  that  law,  the  maxim  obtained,  that 
husband  and  wife  are  one  person,  and  although  property  be  the 
wife's,  the  husband  is  the  keeper  of  it,  being  the  head  of  the  wife. 
Co.  Litt  112. 

These  maxims  were  law  in  this  State  up  to  the  comparative  mod- 
em date  of  February  21,  1861,  at  which  time  it  was  enacted  by  the 
legislature  that  ''all  the  property,  both  real  and  personal,  belonging 
to  any  married  woman  as  her  sole  and  separate  property,  or  which 
any  woman  hereafter  married  owns  at  the  time  of  her  marriage,  or 
which  any  married  woman,  during  coverture,  acquires,  in  good  ficdth, 
from  any  person  other  than  her  husband,  by  descent^  devise,  or  other- 
wise, together  with  all  the  rents,  issues,  increase  and  profits  thereof, 
shall,  notwithstanding  her  marriage,  be  and  remain,  during  cover- 
ture, her  sole  and  separate  property,  under  her  sole  control,  and  be 
held,  owned,  i>ossessed  and  enjoyed  by  her  the  same  as  though  she 
was  sole  and  unmarried ;  and  shall  not  be  subject  to  the  disposal, 
control  or  interference  of  her  husband,  and  shall  be  exempt  firom 
execution  or  attachment  for  the  debts  of  her  husband." 

The  rule  in  construing  remedial  statutes,  though  it  may  be  in 
derogation  of  the  conmion  law,  is,  that  every  thing  is  to  be  done  in 
advancement  of  the  remedy  that  can  be  done  consistently  with  any 
fiur  construction  that  can  be  put  upon  it 

Impressed  with  the  force  of  this  canon  of  interpretation,  this 
court,  soon  after  the  enactment  of  this  statute,  not  in  terms  giving 
to  the  wife  the  power  to  sue  alone  in  matters  affecting  her  separate 
property,  held  that,  to  render  the  act  operative  and  effectual  for  the 
purposes  intended  by  it,  it  was  indispensable,  she  should  have  this 
right,  and  accordingly  sustained  an  action  of  replevin  brought  by  a 
married  woman  to  restore  to  her  thei)OB8es8ion  of  {)er8onal  property, 
being  her  own  separate  property,  which  had  been  seized  by  a  consta- 
ble, on  an  execution  against  her  husband.  Emerson  v.  Clayton^  32 
m.  493.  It  was  there  said,  the  right  to  her  property  being  vested 
in  the  wife,  by  the  statute,  it  must,  if  the  act  is  to  be  enforced,  so- 
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remain  until  she  consents  to  dispose  of  it^  for  this  right  inolndes 
fnll  dominion  over  it ;  when  these  rights  are  the  only  rights  affected, 
on  the  well-established  principles  of  law,  she  mast  bring  suit  for  an 
inyasion  of  them.  The  legislature  designed  to  make,  and  did  make, 
a  radical  change  in  this  respect  in  the  condition  of  a  feme  covert 
Haying  the  sole  control  of  her  property,  there  is  no  necessity  of 
joining  her  husband  in  an  action  to  recover  it,  or  for  trespasses 
upon  it  The  very  object  of  the  statute  was  to  keep  her  separate 
property  out  of  the  control  of  her  husband.  If  this  were  not  so, 
the  act  would  be  futile  and  of  no  effect.  The  husband,  for  purposes 
of  his  own,  might  reftise  to  join  in  an  action  with  his  wife.  He 
might  conniye  with  others  to  dispossess  her  of  her  property.  The 
right  of  sole  control  oyer  the  separate  property  of  the  wife  by  her, 
includes  the  power  to  do  whatever  is  necessary  to  the  effectual 
assertion  and  maintenance  of  that  right 

I^  then,  it  can  be  established  that  the  right  of  action  for  this 
injury  to  the  wife  is  property  as  it  came  to  her  from  a  source  other 
than  her  husband,  and  in  good  &ith,  then  it  was  her  separate  prop- 
erty, and  comes  under  the  operation  of  the  act  of  1861.  The  statute 
is  very  comprehensive — all  property. 

Chancellor  Kent,  in  his  commentaries,  says  another  leading  dis- 
tinction in  respect  to  goods  and  chattels  is  the  distribution  of  them 
into  things  in  possession  and  things  in  action.  The  latter  are  per- 
sonal rights,  not  reduced  to  possession,  but  recoverable  by  suit  at 
law.  Money  due  on  bond  or  other  contract,  damages  due  for  breach 
of  covenant,  for  the  detention  of  chattels  or  far  tortSy  are  included 
under  this  general  head  or  title  of  things  in  action.  Gomstock's 
Ed.  2  Kent's  Gom.  432,  under  the  head,  ''of  the  nature  and  various 
kinds  of  personal  property." 

A  right  to  sue  for  an  injury  is  a  right  of  action — it  is  a  thing  in 
action,  and  is  property,  according  to  this  authority.  Who  is  the  nat- 
ural owner  of  this  right  ?  Not  the  husband,  because  the  injury  did 
not  accrue  to  him ;  it  was  wholly  personal  to  the  wife.  It  was  her  body 
that  was  bruised;  it  was  she  who  suffered  the  agonizing,  mental 
and  physical  pain.  Indirectly,  it  is  true  the  husband  was  an  injured 
party,  also,  during  her  disabilities,  in  deprivation  of  his  comfort  by 
reason  thereof,  and  by  the  further  reason  of  his  responsibilities  for 
the  charges  for  her  care.  For  these  he  can  undoubtedly  sue  and 
recover  such  damages  as  he  may  prove. 

Why  is  not  this  right  of  action,  properly  P  Law  commentators  of 
Vol.  IV.— 77 
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distinguished  ability  say  it  is,  and  with  good  reason,  speaking  ao- 
oording  to  well-recognized  principles.  It  is  true,  it  is  a  right  which 
cannot  be  transferred  to  another,  and  dies  with  the  person  entitled 
to  it,  but  it  is  none  the  less  property  in  that  person,  while  living, 
which  can  be  claimed,  so  long  as  the  bar  of  the  statate  of  limita- 
tions cannot  be  interposed. 

Would  the  purposes  and  object  of  the  act  of  1861  be  carried  out, 
indeed,  could  they  be,  should  this  court  hold,  in  view  of  the  decision 
in  Em&rwn  y.  dafftan,  that  the  wife  could  not  sue  alone  foi  an  in- 
jury to  her  person?  Suppose  she  is  slandered,  and  the  husband 
diooses  to  pass  the  slander  by,  though  he  knows  his  wife  is  wither- 
ing and  agonizing  under  its  influence  P  Suppose  she  is  assaulted  and 
beaten,  and  the  husband,  for  causes  satis&ctory  to  himsftlf,  but  hay- 
ing no  foundation  in  reason  or  justice,  refuses  to  prosecute  the 
wrong-doer?  Can  it  be  denied  the  wife  has,  in  both  these  cases,  a 
property  in  the  right  of  action  the  law  gives ;  that  it  is  her  separate 
property,  and  that  she  acquired  it  during  coverture  ?  It  is  conceded, 
she  may  sue  for  an  injury  to  her  horse,  being  her  separate  property, 
or  bring  her  action  of  trespass  for  despoiling  her  of  an  ear-ring,  or 
any  other  personal  ornament  of  value,  but  for  grievous  ii^uries  to 
her  person,  she  must  await  the  consent  of  her  lord  and  mastei. 
This  is  not,  in  our  judgment,  in  accordance  with  the  spirit  of  the 
act  of  1861. 

We  are  satisfied  this  right  of  action  is  property,  included  in  the 
words  ** all  property;''  it  was  the  separate  property  of  the  wife,  ac- 
quired during  coverture,  and  from  a  source  other  tiian  her  husband, 
and  she  alone  can  control  it. 

The  case  of  Burger  and  wife  v.  Belsley  «/  a2.,  45  IlL  72,  cited  by 
appellee,  is,  so  fiu:  as  it  goes  in  this  direction,  not  adverse  to  the  doc- 
trine we  have  endeavored  here  to  establish.  That  was  an  action  of 
trespass  for  personal  injuries  to  the  wife.  The  action  was  com- 
menced in  the  joint  names  of  the  husband  and  wife,  and  after  a  sep- 
aration had  taken  place  between  them,. the  court  would  not  allow  a 
dismissal  of  the  suit  to  her  prejudice,  or  burden  its  prosecution  by 
conditions  onerous  to  the  wife. 

The  right  of  action  being  in  the  wife,  the  question  arises,  ooiild 
Uie  husband,  without  the  consent  of  his  wife,  adjust  it  or  release  it  T 

That  he  could  not,  of  his  own  mere  motion,  idease  it  or  compro- 
mise  it^  is  undeniable,  on  principle  and  authority.  Emerean  v.  Glay^ 
Urn,  supra.    This  court  has^  however,  repeatedly  held  that  the  hus- 
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band  may  be  the  agent  of  the  wife  in  the  management  of  her  bosi- 
nessy  and  in  the  employment  of  her  capital^  and  but  slight  evidence 
of  such  agency  will,  oidinarily,  be  required* 

For  the  purpose  of  establishing  tiie  agency  of  the  husband  in 
bringing,  conducting  and  compromising  the  action  brought  in  their 
joint  names  against  the  railroad  company,  appellants  proyed  that 
the  husband  had,  on  a  former  occasion,  instituted  a  suit  in  the  name 
of  himself  and  wife  for  the  recovery  of  some  property  belonging  to 
the  latter,  and  prosecuted  the  same  to  a  final  recovery,  he  acting  as 
the  agent  of  his  wife,  and  in  the  prosecution  of  that  suit  had  employed 
the  services  of  the  attorney,  who,  as  attorney  of  appellants^  had 
effected  the  compromise  of  the  suit  in  which  the  agreement  in  ques- 
tion was  made.  This  attorney  had,  therefore,  good  ground  for  sup* 
posing,  inasmuch  as  the  husband  had  acted  as  the  agent  of  his  wife 
in  prosecuting  the  suit  in  which  he  was  attorney  and  counsel  for 
them,  that  the  agreement  to  dismiss  the  action  on  the  payment  by 
the  appellants  of  $1,000  was  with  her  approbation  and  consent 

It  is  in  proof,  that  she  knew  a  joint  action  had  been  brought 
against  appellants  for  the  injury  she  had  received ;  that  she  made 
no  objection  to  bringing  such  suit ;  that  she  was  well  informed  her 
husband  was  conducting  the  suit,  employing  attorneys  for  such 
purpose,  and  it  is  clearly  to  be  inferred  she  knew  her  husband  was 
about  to  settle  the  suit.  From  the  close  and  confidential  relations 
existing  between  them,  it  is  next  to  impossible  she  should  not  have 
known  all  about  it.  From  all  this,  the  jury  should  have  inferred 
authority  on  the  part  of  the  husband  to  make  this  settlement  as  the 
agent  of  his  wife,  and  sustained  the  plea  of  the  defendants.  It  would 
be  the  height  of  injustice  that  the  wife  should  now  be  allowed  to  re- 
pudiate the  agency  of  her  husband.  She,  by  her  sileuce,  when  a 
word  from  her  would  have  prevented  it,  has  enabled  her  husband  to 
get  possession  of  a  large  sum  of  money  from  the  defendants,  and 
which  he  had  in  his  possession  more  than  one  month  before  she 
made  any  objection,  and  which  he  still  has  in  his  possession,  which 
appellants  have  paid  in  good  faith,  and  no  portion  of  which,  so  &r 
as  the  record  shows,  can  be  recovered  back.  In  conscience,  she 
ought  to  be  estopped  from  prosecuting  this  claim,  the  injury  having 
been  fully  atoned  for  by  the  defendants,  with  her  knowledge  and 
oonsent 

The  objection,  that  a  portion  of  the  money  paid  on  settlement 
was  to  be  paid  to  Oeorge  E.  Dunn,  cannot  invididate  the  settlement, 
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80  fiur  as  Leannah  Dann  is  concerned.  The  settlement  is  binding 
upon  her,  through  the  agency  of  her  hnsband,  irrespeotiTe  of  the 
portion  which  may  be  her  due,  pn  the  adjustment  of  the  snits  by 
the  seyend  parties  to  them. 

We  refrain  firom  noticing  any  other  points  made  in  the  case.  The 
settlement  of  the  first  suit  being  with  the  knowledge  and  consent  of 
this  plaintiff,  the  second  special  plea  of  defendants  being  sustained, 
bars  her  action* 

The  finding  of  the  jury  is  against  the  weight  of  eyidenoe,  and  a 

new  trial  must  be  had,  and  for  that  porpose  the  judgment  is  r»> 

fiersed  and  the  cause  remanded. 

JudgmmU  rmmwd* 


FoBBiTHi^  ajqpellant,  t.  ^wraaDOK 

(SinLML) 

AUamtif  and  cKetU — Umjbrfim, 

An  tttoniBy  at  law  has  no  lien  upon  a  Judgment  for  bla  tos  eanad  In  the 

acUoD. 

Applioatiov  for  a  rule  upon  Sheriff  Bereridge  for  the  payment 
of  the  proceeds  of  a  judgment  Hurd,  Booth  ft  Kreamer,  as  attor> 
neys  of  Ainsworth,  obtained  a  judgment  in  the  superior  court  of 
Chicago,  against  Turner  and  Nichols.  The  judgment  was  assigned 
to  Forsythe,  the  appellant  herem,  and  the  money  having  been  col- 
lected  by  Beyeridge,  the  sheriff,  and  appellee  herein,  Forsythe  seeks 
a  rule  upon  him  for  its  payment  This  is  resisted  by  Hurd,  Booth 
ft  Kreamer,  who  claim  an  attorney's  lien  upon  the  judgment,  to  the 
extent  of  their  fees  in  the  litigation  resulting  in  its  recoyery.  The 
superior  court  sustained  their  claim,  and  directed  the  money  to  be 
paid  into  court,  there  to  remain  until  the  amount  of  their  fees  could 
be  settled  by  a  jury. 

The  question  for  determination  is,  whether,  m  this  States  a  hm 
of  this  character  exists. 

Ooudff  d  Chandler,  for  appellant 

ffurdy  Booth  d  Kreamer,  for  appellee. 
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Lawrenob,  J.  (after  stating  the  facts).  An  anatogoos,  though 
not  identical,  question  was  decided  by  this  court  in  Humphrey  y. 
Bratontngy  46  IlL  477,  which  had  not  been  reported  when  this  case 
was  decided  in  the  court  below.  The  question  there  was,  whether 
such  a  lien  existed  on  land  reoorered  in  an  action  of  ejectment  We 
held  it  did  not,  and  said  this  lien  should  be  recognized  as  applying 
to  the  judgment  itself,  only  when  statutes  or  rules  of  court  allowed 
specific  fees  taxable  as  costs.  The  opinion  in  that  case  comments 
on  nearly  all  the  authorities  cited  by  counsel  in  the  present  case^ 
and  it  is  unnecessary  a^ain  to  review  them. 

In  addition  to  those  authorities,  counsel  for  appellee  cite  Botoejf 
T.  Second  Avenue  R.  B.  Co.,  18  N.  T.  368,  and  Warfield  t.  Oampbett, 
38  Ala.  527,  both  which  cases  fully  sustain  their  position. 

The  result  of  a  review  of  the  authorities  is  briefly  this :  In  Eng- 
land, no  precedent  has  been  quoted,  and  probably  none  can  be,  in 
which  a  lien  has  been  claimed  to  a  greater  extent  than  the  taxable 
costs  and  disbursements.  We  are  not  able  to  speak  with  confidence 
as  to  the  extent  to  which  these  costs  and  disbursements  may  go,  but 
from  our  understanding  of  the  English  practice,  we  suppose  it  must 
often  happen  that  attorneys  advance  from  their  own  pockets,  in 
counsel  fees,  a  fen  larger  sum  than  they  are  allowed  to  tax  as  costs, 
and  yet  we  hear  of  no  lien  being  claimed  upon  the  judgment  for 
such  extra  counsel  fee& 

In  this  country  there  is  a  great  conflict  of  authorities.  New 
York,  Alabama^  Georgia  and  Florida  are  among  the  States  in  which 
it  has  been  distinctly  held  that  the  lien  exists,  even  where  the  oom- 
pensaiion  of  an  attorney  is  upon  the  principle  of  a  quantum  meruit 
In  Vermont,  New  Hampshire,  Pennsylvania^  Indiana  and  Missouri, 
the  contrary  rule  is  held.  Other  States  have  shown  an  inclination, 
some  to  one  rule,  some  to  the  other. 

In  this  conflict  of  cases  it  can  hardly  be  said  there  is  a  decided 
preponderance  of  authorities  on  one  side  or  the  other,  and  we  must 
regard  ourselves  as  quite  at  liberty  to  adopt  that  rule  which  we  think 
the  more  reasonable  and  just.  On  this  question  we  have  but  little 
doubt  When  it  is  said,  as  it  is  in  some  of  the  cases  cited  by  the  ap- 
pellee, that  there  is  no  reason  why  the  lien  should  be  allowed  in 
cases  where  the  attorney's  fees  are  flxed,  and  form  a  part  of  the 
taxed  costs,  and  not  iJlowed  when  such  fees  rest  wholly  in  a 
contract,  express  or  implied,  they  seem  to  us  wholly  to  beg  the 
question. 


6U  ILLINOIS, 


Fdf^jihe  Y.  BereMge, 


In  the  first  place,  where  the  fees  are  taxable,  they  are  made  apart 
of  the  judgment,  and  though  reoovered  in  the  name  of  the  sucoess- 
fbl  party,  yet,  as  they  really  belong  to  his  attorney,  there  is  no  rea- 
son why  the  court  should  not  protect  and  enforce  his  claim.  Al- 
though this  is,  for  convenience,  called  a  lien,  yet,  as  remarked  by 
the  supreme  court  of  New  Hampshire,  in  WrigJU  y.  Cohleigh^  1  Fos- 
ter, 341,  as  there  is  no  possession,  it  is  not  so  much  a  strict  common* 
law  lien,  like  that  which  an  attorney  has  upon  papers  or  money  in 
his  hands,  as  an  equitable  ownership  in  a  certain  part  of  the  judg- 
ment;  and  as  the  judgment  iB  indiyisible.  this  equity  is  recogni«d 
as  the  paramount  claim  upon  its  proceeds.  Persons  dealing  with 
the  judgment  creditor  do  so  with  notice  of  the  existence  of  the 
equity  and  its  extent.  But  very  different  is  it  where  the  fees  are  not 
taxable,  and  rest  solely  upon  express  or  implied  contract,  as  in  thia 
State.  In  that  case  tiiey  do  not  form  a  part  of  the  judgment.  The 
successful  party  recovers  from  the  other  side  no  part  of  the  fees  for 
which  he  has  become  liable  to  his  attorney.  The  latter,  therefore, 
has  no  equitable  ownership  in  any  portion  of  the  judgment.  No 
part  of  it  represents  the  value  of  his  services,  and  he  has  no  equity 
in  it  which  the  court  can  be  asked  to  protect. 

But  besides  this  distinction,  there  is  another  of  quite  a  different 
character,  but  entitled  to  great  weight  Where  the  fees  are  fixed 
by  law  or  rule  of  court,  and  taxed,  the  attorney  can  exercise  no  un- 
reasonable power  over  his  client  by  means  of  this  so-called  lien.  The 
amount  of  the  attome/s  interest  in  the  judgment  being  easily  deter- 
minable, the  owner  of  the  judgment  can  deal  with  it  as  he  would 
with  any  other  chose  in  action  in  which  another  person  has  a  lim- 
ited and  fixed  interest.  There  is  little  room  for  controversy  between 
the  client  and  his  attorney,  and  if  the  sheriff  collects  the  money  on 
execution,  he  can  ascertain  the  amount  of  taxed  costs,  and  need  only 
retain  for  the  attorney  this  amount.  But  suppose  we  hold  this  lien 
exists  on  the  principle  of  a  quantum  meruit  What  would  be  the 
result  ?  A  plaintiff  obtains  against  a  solvent  defendant  a  judgment 
for  a  large  amount  His  attorney  demands  an  exorbitant  fee.  The 
client  demurs  to  the  payment,  and  the  attorney  informs  him,  uuti] 
his  fees  are  paid,  he  can  himself  receive  none  of  the  fruits  of  his  own 
judgment  If  the  money  is  in  the  sheriff's  hands,  that  officer  would 
not  dare,  without  indemnity,  to  pay  any  part  of  it  over,  as  he  could 
not  tell  what  sum  might  be  aUowed  for  fees.  The  client,  then,  is  in 
this  dilemma :    He  must  either  submit  to  the  payment  of  an  unreas- 
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onable  fee,  or  he  must  go  for  an  indefinite  time  without  the  use  of 
his  money,  which  may  be  of  vital  importance  to  him^  and  must  en- 
gage in  new  and  expensiye  litigation  with  his  own  counsel,  with 
whom  his  relations  had  been  confidential,  and  toward  whom  he 
would  be  yery  unwilling  to  take  a  hostile  position. 

In  our  opinion,  it  is  not  the  policy  of  our  law  to  place  attorney 
and  client  in  this  position.  We  cannot  consent  to  a  rule  which 
would  lodge  in  the  attorney's  hands  a  power  that  might  be  so  un- 
reasonably and  unjustly  exercised,  and  which  is  not  necessary  to  his 
protection.  Honorable  in  their  relations  with  their  clients,  as  mem- 
bers of  the  bar,  as  a  genend  rule,  undoubtedly  are,  it  must  be  ad- 
mitted there  are  those  by  whom  this  power  would  be  abused.  It  is 
of  course  desirable  ^  that  a  party  should  not  run  away  with  the 
fruits  of  a  cause  without  satisfying  the  legal  demand  of  his  attor- 
ney/' as  said  by  Lord  Eekton  in  Bead  y.  Duppety  6  Term,  362,  but 
if  we  establish  the  principle  here  contended  for,  there  would  be  cases 
in  which  a  yery  unreasonable  portion  of  the  fruits  would  be  de- 
manded by  the  attorney,  and  collected  under  the  pressure  he  could 
bring  to  bear  upon  his  client.  For  the  fifty  years  that  Illinois  has 
been  a  State,  our  business  has  thriyen  in  worldly  goods,  and  its 
members  haye  been  the  trusted  leaders  of  society,  without  asking 
for  the  establishment  of  this  rule^  or  deeming  it  needful  for  their 
protection,  and  in  our  opinion  its  establishment  would,  in  the  end, 
bring  discredit  upon  the  profession  at  large,  through  its  abuse  in 
the  hands  of  the  unprincipled  and  aTaricious. 

The  judgment  is  leyersed  and  the  cause  remanded.  The  superior 
court  will  enter  a  rule  requiring  the  sheriff  to  pay  oyer  the  monej 
to  Forsythe. 
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Lalob,  appellant,  t.  GHiCAGOy  Bublikcktok  &  Quutot  Bailboab 

GOMPAKT. 

(mUL  lOL) 

Moit&r  and  $$rvatU  —  HatUUif  qf  railroad  company  for  w^fwrioito  omplopoo, 

PlaintifTs  intestate  waa  employed  by  defendant  —  a  railroad  company  —  aa  a 
common  laborer,  for  the  pnrpoee  of  loading  and  unloading  freight  eara 
While  thus  engaged  he  waa  ordered  by  the  depot  superintendent  to  couple 
a  freight  car  with  other  cars  attached  to  a  locomotiye ;  and,  having  to  go 
between  the  cars  for  this  purpose,  the  engine  was  so  carelessly  managed 
that  he  was  crushed  to  death.  The  duty  of  coupling  the  cars  was  entirely 
different  from  that  for  which  deosased  was  hired.  HM,  that  plaintiff  could 
recover. 

Action  under  the  statute  by  Bridget  Lalor,  widow  and  adminis* 
fcratrix  of  Joseph  Lalor,  deceased,  against  the  Ghicago,  Burlington 
ft  Quincy  Bailroad  Gompany,  for  causing  the  death  of  her  husband. 
The  principal  fiacts  appear  in  the  opinion.  A  demurrer  by  the  de- 
fendant was  sustained.    Plaintiff  appealed. 

John  J.  McKinnanf  for  appellani. 

Waiker  A  Dexter,  for  appelleea. 

Bbbbsb,  0.  J.  Appellant's  counsel  is  perfeotly  right  in  con- 
tending, that  the  principle  involved  in  this  case  has  never  before 
been  discussed,  or  decided  by  this  court 

In  our  judgment,  the  cases  on  which  appellees  rely  (Honner  v. 
lUinois  Central  Bailroad  Company,  15  HL  550,  and  lUinois  Central 
Bailroad  Company  v.  Cox,  21  id.  20)  are  not  analogous.  In  the  first 
case  cited,  the  plaintiff  was  engaged  with  his  fellow  servants  in  the 
same  grade  of  employment,  in  working  at  a  turn-table  with  iron 
bars,  one  of  which  broke  and  injured  him. 

In  the  other  case,  the  deceased  was  an  employee  on  the  car,  en- 
gaged in  a  common  business  with  the  other  servants. 

The  declaration  in  this  case  alleges  that  the  deceased  was  em- 
ployed about  the  depot  grounds  and  freight-house  as  a  common 
laborer,  specially  for  the  purpose  of  loading  and  unloading  the 
freight  cars,  at  monthly  wages,  and  for  no  other  or  different  purpose 


SEPTEMBER  TEEM,  1869.  617 

Lalor  ▼.  Chicago,  Burlington  &  Quinqr  Railroad  Company. 

whatever;  that^  while  h#wa8  engaged  in  loading  a  freight  car  with 
pig  iron,  the  deceased  was  ordered  by  the  superintendent  or  fore- 
man of  the  company,  employed  to  manage,  direct  and  superintend 
tb^;  business  and  affairs  of  the  company  about  the  depot,  to  couple 
4nd  connect  a  freight  car  with  other  cars  attached  to  a  locomolive, 
•ontrary  to  the  special  engagement  of  the  deceased,  and  to  do  which 
he  was  unversed  and  inexperienced,  and  which  fact  was  well  known 
to  the  superintendent,  and  while  so  engaged,  having  to  go  between 
the  cars  for  the  purpose,  the  engine  was  so  carelessly  managed  as  to 
bring  the  cars  together  with  great  force,  and  while  he  was  so  be- 
tween them,  by  means  of  which  he  was  crushed  to  death. 

The  demurrer  admits  these  facts,  and  they  make  a  strong  case  for 
the  appellant;  not  like  the  cases  cited  by  appellee,  supra,  they 
show  a  case  of  a  person  injured  while  engaged  in  a  sphere  of  em- 
ployment, and  under  the  command  of  his  superior,  different  from 
the  one  in  which  he  had  engaged  to  serve.  In  entering  upon  his 
engagement,  the  deceased  may  be  presumed  to  have  known  the 
perils,  usually  and  necessarily  incident  to  such  service,  and  made  his 
contract  accordingly.  So,  in  this  case,  the  deceased  engaged  to  per- 
form work  only  ordinarily  hazardous ;  he  was  compelled  to  do  other 
work  extra-hazardous,  by  which  he  lost  his  life,  the  superintendent 
knowing  he  was  unskilled  and  unacquainted  with  the  manner  of 
doing  such  work,  when  he  ordered  deceased  to  perform  it  Admit- 
ting the  deceased  was  in  the  same  general  service  as  the  superin- 
tendent, his  sphere,  however,  was  a  special  one,  and  so  subordinate 
as  to  compel  him  to  yield  implicit  obedience  to  the  command  of  the 
superintendent.  The  company  was  constructively  present,  by  and 
through  this  officer,  and  must  be  charged  accordingly.  It  was,  then, 
by  the  direct  command  of  the  company,  the  deceased  was  exposed 
to  this  peril,  and  one  out  of  the  line  of  the  business  he  had  con- 
tracted to  perform.  He  was  killed  by  the  negligence  of  the  driver 
in  charge  of  the  locomotive,  while  thus  exposed.  The  law  would  be 
lamentably  deficient,  did  it  furnish  no  remedy  in  such  a  case.  None 
of  the  cases  cited  come  up  to  the  facts  admitted  by  the  pleadings  in 
this  case.  Those  cases,  for  the  most  part,  proceed  upon  the  ground, 
that,  being  fellow  servants,  engaged  in  the  same  service,  a  recovery 
oannot  be  had  for  an  injury  to  one  so  situated,  against  the  com- 
mon employer;  that  the  doctrine  of  respondeat  superior  does  not 
apply. 

We  place  this  case  on  the  ground  of  misconduct  of  the  company 
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in  exposing  the  deceased  to  this  peril,  and*  when  so  exposed,  in  bo 
carelessly  mismanaging  the  engine  as  to  canse  his  death.  It  is  need- 
less, in  Uiis  view,  to  consider  or  comment  upon  the  numerous  cases 
dted.    None  of  them  meet  this  case. 

It  may  not  be  improper  to  remark  there  is  a  defect  in  the  dec- 
laration, on  which,  however,  no  point  has  been  made,  and  that  is, 
the  absence  of  an  ayerment  that  deceased,  while  coupling  the  cars, 
used  due  care  and  caution.  As  the  judgment  must  be  reversed,  and 
the  cause  remanded,  the  plaintiff  can  amend  in  this  particular, 
should  her  counsel  deem  it  necessary. 

For  the  reasons  we  have  given,  the  judgment  is  reversed,  and  the 
cause  remanded. 

Judgment  rwwrsed. 

NOTB.— Bee  TlHfiolft  CtfnibttA  BoOrodd  Opmpamr  ▼.  ITeioh,  ante;  Wwid0t  ▼•  Bfltttaiora  A 
QI>toJtoaitMdQ)iit|MnytSAia.llep.liSMidDoilei  Oboiiitev.  JVewBeiV^oftlODrdagtCbHi- 
INiiiv,  id.t06.— Bbp. 


Norwich  Fibi  IirBnBA.iroi  Oompant,  appellants,  v.  BBOOMUi 

(88  ni.  its.) 

nr«lfiMMYHM0 — mortgaged  propertg  —  inUrut  of  omtreA, 

A.  mortgagor  of  property  procured  a  poUcy  of  inanranoe  thereon,  in  the  name 
of  the  mortgagee,  in  pamoance  of  an  agreement  to  famieh  farther  secnrit/. 
No  statement  of  the  interest  of  the  assured  in  the  property  was  requested 
when  the  insurance  was  effected,  hut  the  policy  contained  a  clause  providing 
that  the  company  should  not  be  liable  "  for  loss  of  property  owned  by  any 
other  party  unless  the  interest  of  such  party  be  stated  in  the  policy."  The 
mortgagor  paid  the  premium,  and  afterward  paid  the  debt.  A  loss  having 
occurred,  in  an  action  on  the  policy,  hd&,  that  the  mortgagor  could  recover 
in  the  name  of  the  mortgagee,  and  that  the  asswed  was  not  boand  by  the 
policy  to  disclose  the  nature  and  extent  of  his  interest. 

Acnox  on  a  policy  of  fire  insuranoe.  The  fiiots  are  stated  in  the 
opinion. 

0.  B.  Samunif  for  appellants,  argued  that  a  mortgagee  ap- 
plying for  insurance  must  disclose  the  nature  and  extent  of  hit 
interest,  and   cited   Columbia    Ins.   Co.  v.  Lawr§ncs^   2   Pet  49; 
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Bfarshall  on  Ins.  p.  TSO,  b.  4^  ch.  2;    10  Pet  507;   Carpenter  t. 
Providence  Washington  Ins,  C0.9 16  id.  495. 

Walte  d  Clarke^  for  appellee,  cited  AngeU  on  Ins.,  §  182 ;  Pkil- 
lipp  on  Ins.  (2d.  ed.)  vol.  1,  p.  223 ;  Strong  v.  Manufacturer^  Ins,  Co.^ 
iO  Pick.  40 ;  Protection  Ins.  Co.  v.  Harmer^  22  Ohio,  2  vol.  N.  S. 
474;  Franklin  Fire  Ins.  Co.  v.  Coutes,  14  Md.  285;  Fletcher  v. 
Com.  Ins.  Co.,  18  Pick.  419 ;  Tyhr  v.  jEtna  Lis.  Co.,  12  Wend.  507 ; 
Turner  v.  Burrows,  5  Wend.  546 ;  Lock  v.  iVbr/A  American  Ins. 
Co.,  13  Mass.  61;  Phelps  v.  The  Gebhard  Fire  Ins.  Co.,  9  Bosw. 
404;  Mutual  Ins.  Co.  y.  Deals,  18  Md.  26  ;  Carter  y.  Humboldt  Fire 
Ins.  Co.,  12  Iowa»  287 ;  Caruthers  v.  Sheddon,  6  Taunt  16 ;  Traders' 
Ins.  Co.  Y.  Robert,  9  Wend.  408,  409;  AngeU  on  Fire  and  Life  Ins., 
ch.  8,  §§  182, 183, 184, 185, 186. 

Walker,  J.  This  was  an  action  of  assumpsit,  brought  by  ap- 
pellee, in  the  superior  court  of  Chicago,  against  appellants,  on  a 
policy  of  insurance.  The  policy  was  issued  and  bears  date  on  the 
3d  of  April,  1867,  and  covers  a  frame  packing  and  slaughter-house, 
with  the  alleys  or  pens  attached,  known  as  Boyington,  Cash  & 
Wilder's  Slaughter  and  Packing  House,  in  Chicago ;  also  the  engine 
and  boiler,  machinery  and  pipes,  hoisting  machine  and  belts,  and 
iard  rendering  tanks,  water  tanks  and  cooling  vats,  all  contained  in 
the  building,  for  one  year  from  that  date,  and  insuring  appellee 
against  all  immediate  loss  by  fire,  not  exceeding  14,000. 

The  policy  contained  several  conditions,  among  which  are,  first, 
that  the  company  shall  not  be  liable  if  the  applicant  has  made  any 
erroneous  representations  materially  affecting  the  risk ;  nor  for  loss 
if  there  was  any  prior  or  subsequent  insurance  without  the  written 
consent  of  the  company ;  nor  for  loss  of  property  owned  by  any 
other  party,  unless  such  interest  is  stated  in  the  policy ;  second,  the 
policy  to  become  vitiated  if  the  insured  premises  should  become 
vacated  by  the  removal  of  the  owner  or  occupant  for  more  than 
twenty  days;  third,  the  assured  not  to  recover  of  the  company  any 
great^  portion  of  the  loss  or  damage  than  the  amount  insured  bears 
to  the  whole  sum  insured  on  the  property.  Within  the  year  the 
property  was  partly  destroyed  by  fire,  and  this  action  was  brought  to 
recover  for  the  loss.  After  the  fire,  appellee  took  possession  of  the 
portion  not  destroyed,  and  sold  it,  and  after  deducting  expenses,  it 
yielded  the  sum  of  $1,070.    A  trial  was  had,  resulting  in  a  verdict 
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in  favor  of  appellee  for  12,767.56,  upon  which  jadgment  was  ren- 
dered by  the  court. 

It  appears  that  appellee,  at  the  time  the  application  was  made,  by 
the  broker,  only  held  a  chattel  mortgage  on  the  property  insured, 
and  it  is  urged  by  appeUants  that,  by  failing  to  disclose  the  nature 
of  his  interest,  the  policy  became  roid ;  that  he  was  bound  to  dis- 
close this  as  a  material  fact,  and  its  suppression  yitiated  the  policy. 
That  he  was  bound  to  disclose  all  facts  material  to  the  rislc,  is  no 
doubt  true ;  but,  in  what  respect  it  could  be  material  that  the  com- 
pany should  know  whether  the  interest  was  that  of  mortgagor  or 
mortgagee,  we  are  at  a  loss  to  perceive.  It  was,  no  doubt,  material 
that  he  should  have  had  an  insurable  interest,  but  it  has,  so  SEtf  as 
we  can  find,  never  been  held  that  the  interest  of  a  mortgagee  was 
not  of  that  character.  All  that  he  was  bound  to  disclose,  unless  in- 
terrogated, was,  that  he  had  an  insurable  interest^  and  this  he  did, 
and  in  that  the  representations  of  his  application  are  true.  He  was 
not  asked  by  the  company  to  state  the  nature  of  his  title,  nor  did 
the  terms  of  the  policy  require  that  he  should.  If  the  company 
had  deemed  it  material,  they  would  have  propounded  the  necessary 
question  to  learn  the  fact,  and  inserted  a  clause  that  the  policy 
should  be  void  if  the  nature  of  his  interest  had  not  been  fairly  dis- 
closed. Had  the  question  been  asked,  and  appellee  had  given  a  false 
statement  in  answer,  then,  it  may  be,  a  different  question  would 
have  been  presented. 

That  the  company  did  not  regard  it  material  is  clearly  shown  by 
the  policy  itself.  We  find,  in  limiting  their  liability,  they  say  they 
will  not  be  liable  "  for  loss  for  property  owned  by  any  other  party, 
unless  the  interest  of  such  party  be  stated  in  this  policy.''  From 
this  condition  it  is  apparent  they  deemed  it  unnecessary  appellee 
should  disclose  his  own  interest.  It,  by  implication,  says  he  need 
not,  and  no  other  inference  can  be  drawn  from  the  language.  It, 
however,  discloses  the  fact  that  the  company  did  regard  it  material, 
where  one  person  insures  the  property  of  another,  that  the  assured 
should  state  the  nature  of  the  interest  of  the  owner  in  the  property. 
Neither  reason,  authority,  nor  the  contract  of  assurance,  so  far  m 
we  can  see,  required  appellee,  unless  interrogated,  to  state  the  ni^ 
ture  of  his  interest  in  the  property  insured. 

It  is  again  urged  that,  inasmuch  as  the  mortgagors  paid  the  deM 
to  appellee  before  the  recovery  in  the  court  below,  and  the  mor<^;a- 
.gee  has  sustained  no  loss,  he  is  not  entitled  to  recover.    Had  appel 
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lants  paid  this  loss  before  the  mortgagors  paid  the  debt  to  appellee, 
then  the  question  of  their  right  to  subrogation  would  have  been  pre- 
sented for  consideration ;  but,  inasmuch  as  appellants  had  not  done 
6O9  the  questions  presented  are  of  a  different  character.  Had  ap- 
pellee applied  for  the  policy,  paid  the  premium,  and  effected  the  in- 
surance, and  on  the  occuiTence  of  this  fire  appellants  had  paid  the 
loss,  they  would  no  doubt  have  been  entitled  to  subrogation,  by  an 
assignment  of  the  mortgage.  In  such  a  case,  the  insurance  would 
be  considered  as  a  further  security  of  the  debt,  and  on  the  familiar 
priuciple  that  a  surety  who  pays  the  debt  may  resort  to  the  princi- 
pal debtor  for  payment;  in  such  a  case  the  insurer  might,  nodoub^ 
resort  to  the  mortgagor  for  payment. 

But  in  this  case  the  mortgagors  paid  the  premium,  and  obtained 
the  i>olicy,  in  pursuance  to  an  agreement  with  the  mortgagee  before 
it  was  effected.  The  mortgagors  procured  it  as  a  part  of  the  seou- 
nty  they  agreed  to  give  appellee  for  the  debt  they  owed  him.  It 
was,  then,  in  equity,  their  policy,  and  not  appellee's,  although  in  hift 
name.  Had  the  mortgagors  paid  the  premium,  and  obtained  the 
policy  in  their  names,  the  question  could  not  hare  arisen.  Then 
why,  when  they,  in  pursuance  of  their  agreement,  pay  the  premium, 
should  they  not  be  regarded  as  the  beneficial  assured,  when  they 
shall  hare  paid  the  debt  and  released  the  property  ?  In  such  a  case 
they  seem  to  have  strong  equitable,  as  well  as  legal,  claims  to  pay 
for  the  loss,  and  should  be  permitted  to  use  the  name  of  the  mort- 
gagee to  recoYcr.  Had  they  taken  this  policy  in  their  own  names, 
with  the  loss  payable  to  appellee,  according  to  his  interest,  and  they 
nad  subsequently  paid  the  debt,  no  one,  we  presume,  would  question 
their  right  to  sue  in  the  name  of  the  mortgagee,  and  recorer  for 
their  own  use. 

We  understand  it  to  be  the  settled  law  that,  when  the  mortgagor 
or  pledgor  insures  the  property,  and  a  loss  occurs,  he  may  recoyer 
because  he  has  an  insurable  interest  in  the  property,  and  reason  and 
justice  require  that  when  he  pays  the  premium,  although  he  insures 
in  the  name  of  the  incumbrancer,  and  he  afterward  pays  the  debt, 
he  should  be  permitted  to  recover  for  loss  to  the  property.  And 
this  rule  is  supported  by  the  authorities.  King  y.  The  State  Mutual 
Fire  Insurance  Co.,  7  Gush.  1 ;  Concord  Union  Mutual  Fire  Insure 
ance  Co.  y.  Woodbury ^  46  Me.  447 ;  Eemochan  y.  The  New  York 
Fire  Insurance  Co^  17  N.  Y.  428.  The  first  of  these  cases,  how- 
eyer,  goes  further,  and  holds  that  the  mortgagee  may  insure,  and. 
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in  case  of  loss,  may  collect  his  debt  and  reoorer  on  the  policy;  and 
the  insQier  has  no  right  to  subrogation.  Bat  these  latter  proposi- 
tions are  not  in  harmony  with  the  cnrrent  of  the  aathorities,  bnt 
the  opinion  sustains  the  rule  we  haye  announced. 

It  is  again  urged  that  the  premises  became  vacant  for  more  than 
t^venty  days,  and  the  policy  became  void  under  the  condition  in 
the  policy.  A  careftQ  examination  of  the  eyidence  discloses  the 
fiact  that  the  premises  were  not  yacated.  Boyington,  Oash  &  Wilder 
had  ceased  to  manufacture  meats  and  their  produce  as  early,  at  any 
rate,  as  the  25th  of  March,  and  the  insurance  was  effected  on  the 
8d  of  April  following.  The  property  insured  was  not  remoyed,  but 
it  only  ceased  to  be  used  for  manufacturing  purposes.  No  one 
resided  in  the  property  to  remove  from  it,  or  to  vacate  it,  and  a 
watchman  was  employed  to  guard  it  after  the  i>olicy  was  issued,  as 
he  had  before.  In  fact,  so  far  as  we  can  see,  no  change  whatever 
took  place  as  regards  the  occupancy  of  the  premises  after  the  policy 
was  issued.  As  there  were  no  representations  as  to  its  occupancy 
in  the  application,  no  reason  is  perceived  why  any  forfeiture  could 
be  declared  because  it  remained  in  the  same  condition  until  the  fire 
occurred.  There  was,  in  fact,  no  vacation  of  the  property  after  the 
policy  was  issued*  It  was  occupied  up  tiU  the  fire  as  it  was  on  the 
day  the  insurance  was  effected. 

We  now  come  to  consider  the  remaining  point  urged  by  appel- 
lants ;  that  is,  that  other  insurances  were  effected  by  Boyington, 
Gash  &  Wilder,  without  the  written  consent  of  appellants.  The 
policy  declares  that  other  prior  or  subsequent  insurance  on  the 
property  therein  described  shall  vacate  the  policy,  unless  consent  is 
given  by  the  company,  in  writing.  It  appears  fliat  other  insurance 
was  effected  by  Boyington,  Cash  ft  Wilder,  and  that  consent  was 
given  therefor  to  the  amount  of  12,500,  by  the  policy  itself.  But  it 
is  not  pretended  that  appellee  ever  procured  any,  or  that  any  other 
policy  was  issued  in  his  name.  But  it  is  claimed  that  Boyington, 
Gash  ft  Wilder  did  obtain  other  policies  to  a  large  amount,  and 
without  the  written  consent  of  the  company.  Inasmuch  as  appel- 
lants have  not  abstracted  the  evidence  upon  which  they  raise  this 
question,  we  should  have  supposed  they  placed  no  great  reliance 
upon  it,  had  they  not  urged  it  with  apparent  earnestness  in  their 
argument. 

In  the  body  of  the  policy  we  find  that  other  insurance  is  allowed 
tc  the  amount  of  12,500.    And  from  a  careful  examin&tion  of  the 
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record  we  find  that,  on  the  same  day  this  policy  was  issned,  Boy- 
ington,  Cash  ft  Wilder  took  a  policy  from  the  Albany  City  Fire 
Insurance  Company,  of  12,000,  on  grease,  tallow  and  meat^  their 
own,  and  held  for  others  by  them,  in  trust,  eta,  contained  in  their 
{lacking  house.  It  wiU  be  observed  that,  although  the  property 
insured  by  this  policy  may  haye  been  in  the  same  building,  it  was 
not  the  same  coyered  by  appellee's  policy.  It  was  on  dilDTerent  prop- 
erty, and  hence  could,  in  no  wise,  affect  the  validity  of  the  policy 

in  controversy* 

It  appears,  from  the  agreement  between  Boyington,  Cash  ft  Wil- 
der and  appellee,  which  is  set  out  in  the  record,  that  the  firm  had 
obtained  a  policy  for  12,500  of  the  Mutual  Security  Company.  It 
does  not,  however,  appear  that  this  policy  embraced  the  same  prop- 
erty, and  unless  it  did,  it  could  in  no  way  invalidate  this  policy. 
We  have  examined,  with  some  care,  the  great  volume  of  questions 
and  answers  contained  in  this  record,  and  faSl  to  find  any  other 
proof  of  other  insurance  on  this  property.  As  appellant's  coun- 
sel has  given  no  reference  to  the  page  where  such  evidence  may  be 
found,  and  after  much  time  spent  in  a  fruitless  search  for  it,  we  con- 
clude that  the  record  does  not  contain  it 

It  then  becomes  unnecessary  to  determine  whether,  as  Boyingto&i 
Cash  and  Wilder  had  effected  the  insurance  in  the  name  of  appellee^ 
and  paid  the  premium,  and  being  entitled  to  receive  the  insurance 
money,  they  would  have  lost  the  right  by  taking  other  policies  con- 
trary to  the  conditions  contained  in  tihis.  Had  it  appeared  that 
there  were  other  policies  in  their  name  beyond  the  sum  specified  in 
this  policy,  then  that  question  would  have  been  presented.  The 
judgmfmt  of  the  court  below  is  aflSrmed. 
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KnxH  d  oL,  appellantB,  t.  Globi  Iitsubavob  Ooxpavt. 

(SiiiLsia) 

Whmre  %  polloj  of  inranuioe,  negotiated  on  behalf  of  a  firm  bj  an  IndiTldQal 
partner,  la  made  oat  hy  mistake  in  the  name  of  the  partner  applying  instead 
of  the  partnership,  a  eonrt  of  equity  will  deeree  Ite  reform  so  as  to  oover  the 
partnership  interest,  eren  after  loss. 

Bill  in  equiiy.    The  fiiots  are  set  forth  in  the  opinion. 

HigginSf  SwM  it  Quigg^  and  Isaae  N.  Amoldj  for  appellant^ 
died  EUis  y.  TowsUj/j  1  Paige,  278 ;  Franklin  Fire  Ins.  Co.  t. 
Hmoetti  8  B.  Monr.  231 ;  Harris  y.  Columbian  Ins.  Cb^  18  Ohio, 
121;  N$w  York  Ic$  Co.  y.  Northwestern  Ins.  Co.,  23  N.  Y.  359; 
MatteabU  Iron  Works  y.  Phmnix  Ins.  Co.y  25  Conn.  465;  Th$ 
Bank  y.  Charter  Oak  Ins.  Oo.y  21  id.  529 ;  Woodbury  Savings  Bank 
Y.  Charter  Oak  Insurance  Companyy  31  id.  518,  519,  526,  527, 
528 ;  25  id.  477 ;  Beebe  y.  Hartford  County  Fire  Insurance  Com- 
panyy id.  51 ;  Malleable  Iron  Works  y.  Phmnix  Insurance  Company y 
id.  465,  5^,  529. 

James  L.  Starky  for  appellees,  cited  Angell  &  Ames  on  Corp.,  §§ 
806,  307 ;  Bank  of  U.  8.  y.  Davis,  2  Hill,  462;  Presidency  etcy  y. 
Conner,  37  N.  Y.  820;  1  Story's  Eq.  Jnr.,  §  157;  Shay  y.  Pettesy  85 
IlL  362 ;  Ruffner  y.  McConnely  17  id.  216 ;  Huntery  Admr.,  y.  BUyeUy 
80  id.  248;  3  Eenfs  Com.  385 ;  AngeU  on  Ins.,  §  172;  New  York 
Botoery  Ins.  Co.  y.  The  New  York  Ins.  Co.,  17  Wend.  357 ;  Stebbins 
Y.  Qlobe  Ins.  Co.,  2  Hall,  612 ;  Dehngnemars  y.  Tradesman  Ins.  Co 
of  N.  Y.,  2  id.  580;  Vail  y.  Phmnix  Ins.  Co.,  1  Wash. 0.  C.  283; 
Pipon  Y.  Cope,  1  Oampb.  434. 

Walkbb,  J.  This  was  a  bill  in  chanceiy,  filed  by  appellants 
against  appellees.  It  alleges  that  dnring  the  snmmer  and  antnmn 
of  1865,  the  firm  of  Keith,  SneU  ft  Taylor  purchased  and  placed  in 
store  at  West  Point,  in  Mississippi,  a  quantity  of  cotton,  for  which 
they  paid  a  large  sum  of  money.  To  make  these  purchases  the 
firm,  through  Samuel  S.  Eeith,  one  of  the  partners,  procured  the 
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money  on  a  loan  from  the  Third  National  Bank  of  Chi:>ago^  in  the 
iiaina  of  and  for  the  firm. 

On  the  6th  of  December,  1865,  Keith  applied  to  Ira  Holmes, 
the  cashier  of  the  bank,  who  was  also,  with  his  brothers,  general 
insurance  agent  at  Ohioago,  to  procure  a  policy  of  insurance  on  the 
cotton.  Holmes  was  also  the  treasurer  of  appeUees.  On  being 
spoken  to  on  the  subject,  Holmes  referred  Keith  to  Holmes  & 
Brothers,  to  make  out  the  policy.  Ira  had  previously  instructed 
Holmes  ft  Brothers,  that  when  an  application  should  amount  to 
more  than  the  companies  which  they  represented  wished  to  take, 
to  place  the  amount  with  appeUees.  An  agreement  was  made  by 
Keith  and  Holmes  ft  Brothers,  they  acting  for  rarious  insurance 
companies,  to  insure  the  cotton. 

A  certificate  of  insurance  was  made  to  Keith  indiyidually.  The 
amount  of  insurance  applied  for  by  Keith  being  larger  than  the 
companies  for  which  Holmes  ft  Brothers  were  agents  were  willing 
to  take,  they  applied  to  appellees  and  obtained  a  policy  from  them 
for  17,500  on  the  cotton.  It  was  burned  on  the  6th  of  January, 
1866.  AppeUees  refiised  to  pay,  on  the  ground  that,  if  liable  at  all, 
they  were  liable  to  pay  only  one-third  of  the  loss,  because  the  certifi- 
cate was  made  out  to  Samuel  L.  Keith  in  his  indiridual  name,  and 
as  he  owned  but  a  third  interest  in  the  cotton,  they  were  only  liable 
to  make  good  his  loss,  and  not  that  of  his  partners.  Thereupon 
appellants  filed  this  biU  to  reform  and  enforce  the  contract  as  it  was 
made,  and  should  haye  been  written,  alleging  that  the  insurance 
was  made  for  the  firm,  and  that  he  so  informed  the  agents,  and  was' 
assured  by  them  that  it  should  aU  be  made  right,  but  they  had 
taken  it  in  his  indiyidual  name.  On  the  hearing  in  the  court  below, 
flie  reUef  prayed  was  reftised  and  the  biU  dismissed. 

Complainant,  Keith,  testified,  that  he  went  to  Holmes  ft  Brothers 
on  the  6th  or  7th  of  December,  1865,  to  procure  an  insurance 
on  two  hundred  and  twenty  bales  of  cotton,  worth  152,000 ;  that  he 
saw  Edgar  and  Albert  Holmes  and  informed  them  of  his  business ; 
stated  to  them  the  quantity  of  cotton,  and  where  and  how  it  was 
litnated,  and  that  it  was  guarded  night  and  day ;  that  it  belonged 
to  Keith,  SneU  ft  Taylor,  and  would  be  consigned  to  Keith  at  New 
York,  and  only  awaited  transportation  to  that  point,  and  Albert 
Holmes  said  he  would  take  the  risk;  that  therate  was  agreed  upon; 
that  he  then  made  out  a  list  of  the  oompanies  by  which  the  insur- 
ance would  be  made ;  that  the  amount  was  fixed  at  $49,500 ;  ^hat 
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Holmes  said  the  companies  they  represented  could  take  bat  I429OOO ; 
but  he  would  go  out  and  get  another  company  to  take  17,600  more, 
making  the  amount ;  that  on  the  same  or  ^^xt  day  he  met  Albert 
Holmes  and  he  said  that  he  had  placed  $7,500  in  the  office  of 
appellees;  that  he  said  to  him  the  cotton  belonged  to  Keith, 
Snell  &  Taylor,  to  be  consigned  to  Keith  at  New  York,  and 
ssked  if  it  would  nuike  any  difference  to  issue  it  in  the  name 
of  the  firm  and  not  his;  that  Holmes  replied  tLat  he  did 
not  think  it  would,  but  he  would  make  it  all  right;  that  Ira 
Holmes,  the  treasurer  of  appellees,  knew  to  whom  the  cotton 
belonged ;  that  before  applying  for  the  insurance  he  saw  Ira  Holmes 
and  asked  him  if  he  wanted  the  risk;  that  he  told  witness  to  go  to 
the  insurance  office  and  they  would  fix  it  up,  and  that  he  went  and 
made  the  arrangement;  the  premium  was  not  paid  at  the  time^  as 
the  time  the  policy  would  run  was  not  then  fixed,  as  that  depended 
upon  when  it  would  be  shipped;  that  the  premium  was  paid  in  the 
latter  part  of  January  or  early  in  February ;  that  after  the  loss  he 
had  a  conyersation  with  Ira  Holmes  and  he  said  he  was  treasurer  of 
appellees,  and  if  the  loss  was  a  straight  one,  their  company  should 
pay  it  without  taking  any  advantage  of  technicalities  in  the  policies; 
that  he  said  he  knew  the  cotton  belonged  to  Keith,  Snell  &  Taylor, 
and  if  it  was  a  fiur  loss  no  advantage  would  be  taken  by  reason  of 
its  being  in  Keith's  name ;  that  after  the  prooft  were  made  he  heard 
no  objections  by  Holmes  or  any  officer  of  the  company  in  regard  to 
the  proofs ;  that  Holmes  &  Brothers  held  the  policy  at  the  time  01 
the  fire  and  when  the  premium  was  paid;  that  in  the  month  of  May 
he  consulted  Swett  at  his  office,  when  the  policies  were  sent  for,  and 
that  he  and  Swett  then  went  to  the  office  of  Holmes  ft  Brothers  and 
asked  them  to  change  them  to  Keith,  Snell  ft  Taylor ;  that  they  did 
not  deny  that  the  cotton  belonged  to  or  was  insured  for  the  firm^ 
but  said  that  as  some  trouble  was  likely  to  grow  out  of  the  transac- 
tion they  declined  to  make  the  change. 

Joseph  A.  Holmes  corroborates  Keith  in  the  material  portions  of 
his  evidence,  and  further  says  that  he  took  the  certificate  of  insur- 
ance to  appellees'  office  and  requested  the  secretary  to  insert  the 
words  "  loss,  if  any,  payable  to  Keith,  Snell  ft  Taylor,"  and  as  a 
reason  for  the  request^  informed  him  that  the  cotton  belonged  to  that 
firm,  and  he  thereupon  inserted  the  language  as  desired;  that  ap* 
pellees  paid  Holmes  ft  Brothers  ten  per  cent  of  th:  premium  for 
soliciting  or  obtaining  this  insurance.     He  said  he  thought  Ira 
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fiolmeSy  treasurer,  knew  of  the  insurance  at  the  time  the  policy  was 
issued;  that  he  paid  the  premium,  175,  less  their  commissions,  to 
appellees  on  the  26th  of  January;  1866,  and  after  he  heard  of  the 
loss. 

Ira  Holmes  corroborates  Keith's  eyidence  in  part,  and  does  not 
contradict  his  testimony.  He  also  says,  that  when  the  insurance 
was  taken,  he,  as  treasurer  of  the  company,  knew  the  cotton  belonged 
to  Keith,  Snell  &  Taylor;  that  he  thinks  Bowen,  the  president  of 
the  bank,  knew  the  purpose  for  which  the  money  was  loaned,  and 
knew  of  the  insurance  of  the  cotton  soon  after  it  was  efTected. 

Bawley  testifies  that  he  was  employed  and  was  in  Holmes  & 
Brothers'  office  when  Keith  applied  for  the  insurance;  that,  after 
Edgar  Holmes  said  he  would  take  the  risk,  he  made  an  entry  in  the 
book;  Keith,  observing  that  it  was  made  in  his  name,  informed 
Holmes  that  the  firm  was  Keith,  Snell  &  Taylor,  and,  after  noticing 
the  entry,  asked  Holmes  whether  it  would  be  right  to  use  his  name 
instead  of  the  firm ;  that  Holmes  told  him  it  would  make  no  differ- 
ence; that  Keith  said  that  the  amount  of  insurance  wanted  was 
$49,500,  and  the  cotton  belonged  to  the  firm;  that  the  amount  was 
calculated  at  so  much  a  bale ;  that  the  rate  was  high,  the  risk  being 
regarded  as  yery  hazardous.  Albert  Holmes,  howeyer,  says  he  has  no 
recollection  of  Keith  saying  that  he  wanted  the  insuranpe  in  the 
name  of  the  firm,  or  of  saying  that  it  would  make  no  difference  if  it 
was  in  Keith's  name,  or  tiiat  he  would  make  it  right 

Swett  testified  that  he  went  with  Keith,  in  the  month  of  May, 
1866,  to  the  office  of  Holmes  &  Brothers,  and  there  had  a  con- 
yersation  with  one  of  the  Holmes  in  reference  to  the  policies; 
that  Holmes  stated  that  he  had  contracted  to  insure  the  ftiU 
amount  of  the  cotton,  and  had  been  paid  the  fdU  premium ;  that 
he  knew  the  cotton  belonged  to  the  firm  of  Keith,  Snell  &  Taylor. 
On  being  asked  to  change  the  policy,  he  declined,  saying  trouble 
had  arisen  in  reference  to  the  matter. 

From  this  eyidence,  it  is  manifest  that  Keith  intended  to  insure 
and  supposed  he  had  insured  the  entire  property,  and  not  merely  his 
interest  in  it  He  expressly  applied  for  the  insurance  in  the  name 
of  the  firm,  and  seeing  the  entry  in  the  book  in  his  name,  asked 
whether  it  would  not  make  a  difference  if  it  was  not  in  the  name  of 
the  firm,  and  at  the  same  time  stated  that  it  belonged  to  his  firm, 
when  Holmes  said  he  thought  not,  but  would  make  it  right  The 
mind  can  arriye  at  no  other  rational  conclusion,  flnom  this  eyidence^ 
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than  that  Keith  intended  to  insure  and  supposed  he  had  so  insured 
the  property  for  the  firm^  and  not;  his  separate  interest. 

A.gain^  Hobnes  ascertained  the  amount  by  calculating  its  yalue  by 
the  number  of  bales,  and  not  by  calculating  the  value  of  Keith's 
interest  in  the  cotton.  Keith  also  paid  the  premium  on  tie  full 
amount  of  the  cotton  and  not  on  his  interest  From  all  of  these 
fiicts  we  must  conclude  that  the  agents  understood,  and  could  have 
understood  nothing  else  than  that  Keith  desired  to  insure  the  entire 
lot  of  cotton  in  the  name  of  his  firm.  And  it  is  equally  clear  that 
the  agents  agreed  to  do  so  when  the  application  was  made ;  and  we 
will  not  presume  that  they  designed  to  perpetrate  a  fraud  on  Keith. 
That  it  was  not  so  insured  by  the  agents  must  have  arisen  from 
inattention  or  from  a  want  of  knowledge  that  it  was  material  that 
the  firm  name  should  be  inserted  in  the  policy  as  the  assured.  And 
we  presume  that  it  was  for  the  latter  reason,  from  the  fact  that  they 
had  inserted,  ^loss,  if  any,  payable  to  Keith,  Snell  ft  Taylor,''  per- 
haps under  the  supposition  that  such  a  clause  would  have  the  same 
effect  as  inserting  the  firm  name  as  the  assured. 

It,  however,  remains  to  ascertain  whether  the  officers  of  the  appel- 
lees' company  understood  and  intended  to  insure  the  entire  interest 
in  the  cotton  held  by  Keith's  finn.  They  knew  they  were  insuring 
all  of  the  cotton,  and  not  an  undivided  interest  They  re:6ived  a 
full  premium,  and  specifically  state  that  they  had  insured  two  hun- 
dred and  twenty  bales.  Their  treasurer  knew  that  the  firm  had 
borrowed  money  from  their  bank  to  purchase  the  cotton,  and  it 
nowhere  appears  that  Keith  ever  owned  any  cotton  in  his  individual 
right,  much  less  this  large  quantity.  They  must,  therefore,  have 
known  what  Keith's  interest  was,  and  the  true  ownership  of  the 
property,  when  the  policy  was  issued,  and  they  must  idso  have 
known  that  the  sum  at  which  it  was  valued  was  three-fold  the  value 
of  his  individual  interest  This  might  not»  of  itself,  be  sufficient  to 
establish  a  mistake  requiring  a  reformation  of  the  contract^  but  it  is 
strong  evidence  when  considered  in  connection  with  the  other  cir- 
cumstances of  the  case. 

In  addition  to  all  this,  Holmes  ft  Brothers  were  the  agents  of 
appellees.  They,  it  is  true,  were  not  their  regular  agents,  but  they 
had  previously  solicited  insurance  for  them,  and  had  been  >aid  a 
percentage  therefor,  and  were  in  this  case  paid  ten  per  ceit  ot  the 
premium  received  by  appellees  on  this  policy,  and  one  or  more  of 
the  merahcrs  of  th**  firm  of  Holmes  &  Brothers  were  stockholders  in 
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the  company^  and  Ira  was  not  only  a  stockholder^  bnt  was  the  treas- 
nrer  of  the  company^  and  a  member  of  the  firm  of  Holmes  & 
Brothers.  The  firm,  tiierefore,  had  notice  of  the  natnre  of  the  appli* 
cation,  and  agreed  to  insure  in  the  name  of  Keith,  Snell  ft  Taylor. 

In  the  case  of  The  Atlantic  Insurance  Co.  y.  Wright,  22  IlL  462, 
it  was  held,  that  if  an  agent  of  an  insurance  company  is  informed  of 
all  the  fiMsts  connected  with  the  interest  of  the  assured  in  the  prop- 
erty described  in  the  policy,  and  does  not  require  a  statement  of  the 
same,  the  company  will  be  bound  by  liis  acts  and  cannot  avoid  the 
policy,  because  the  true  interest  was  not  stated,  but  will  be  estopped 
by  the  acts  of  their  agents.  And  the  same  rule  has  since  been  re- 
peatedly recognized  and  applied  by  this  court.  Then,  if  knowledge 
by  the  agent  is  sufficient  to  charge  the  company,  much  more,  an 
application  disclosing  all  the  facts,  and  a  request  by  the  assured  to 
have  it  insured  according  to  that  interest,  and  an  agreement  by  the 
agent  to  do  so  should  bind  the  company.  Holmes  ft  Brothers,  then 
acting  in  the  capacity  of  agents  of  appellees,  and  haying  been  fully 
informed  that  it  was  the  interest  of  the  firm,  and  not  Keith's  alone, 
that  was  to  be  insured,  and  haying  agreed  to  do  so,  when  coupled 
with  the  knowledge  of  the  circumstances  of  the  ownership  of  the 
cotton,  and  their  receiving  a  premium  on  the  fall  value  of  all  the 
cotton  and  not  of  Keith's  interest,  we  think,  fully  establishes  the 
mistake  in  executing  the  policy,  and  requires  that  it  should  be 
reformed  so  as  to  make  Keith,  Snell  ft  Taylor  the  assured,  as  was 
intended  by  the  parties  when  it  was  issued. 

A  careful  perusal  of  the  evidence  convinces  us  that  there  could 
not  have  been  two  hundred  and  twenty-five  bales  of  cotton  destroyed 
by  the  fire.  It  is  true,  appellants'  wihiesses  all  estimate  the  number 
at  two  hundred  or  more.  But  appellees'  witnesses  fix  the  number 
from  the  lowest  at  seventy-five,  and  the  highest  at  one  hundred  and 
fifteen ;  the  larger  number  at  about  one  hundred  bales.  The  wit- 
nesses on  the  part  of  appellees  are  more  numerous.  There  were  ten 
or  eleven  witnesses,  including  Taylor,  and  the  certificates  of  two 
others,  on  the  part  of  the  appellants,  who  fix  the  number  at  from 
two  hundred  to  two  hundred  and  twenty.  On  the  other  side  there 
are  thirteen  or  fourteen  who  place  it  at  less  than  one  hundred  and 
sixteen.  Besides,  Collins  swears  that  the  guard  sold  what  was  known 
as  Taylor's  cotton,  of  nights,  and  on  one  night  when  he  was  guard- 
ing cotton  of  his  brother,  in  the  same  shed,  some  seven  or  flight  bales 
were  hauled  away,  the  guard  assisting  to  load  it  into  the  carts  oi 
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worthless.  Mr.  Hunt  then«  in  pursuance  of  his  declared  intention 
of  making  further  provision  for  his  wife  than  what  he  had  made  in 
the  will,  executed  the  instrument  under  which  Mrs.  Hunt  claim& 
The  following  is  the  instrument : 

"  CkkAfllderiAg  the  nnoortainty  and  the  yidfloltiides  of  human  life,  I  heiebj 
give,  bequeath,  transfer  and  set  o^er  to  mj  wife,  Ann  Hunt,  free  and  clear  of  all 
Incnmbranoee,  the  equal  undivided  half  of  a  little  oyer  twentj-four  hundred 
aeres  of  lands  now  owned  by  mjaelf  and  CharloB  0.  Clarke,  jointly  and  sever- 
ally,  and  hereby  bind  myself  legally  to  execute  to  my  said  wife  a  good  and 
suiBcient  deed  of  the  equal  and  undivided  half  of  the  above^escribed  lands, 
held  by  myself  and  Charles  C.  Clarke,  as  aforesaid ;  said  lands  lying  on  the 
Des  Moines  river,  in  the  State  of  Iowa.  And  I  also  bind  myself  to  execute  to 
my  said  wife,  a  good  and  proper  deed  of  my  half  of  said  lands,  as  soon  as  said  deed 
Is  made  out,  and  ready  for  my  signature,  by  a  competent  person  fordrawing  up 
said  deed. 

"  Given  under  my  hand  and  seal,  at  New  York,  this  14th  day  of  June,  18S81 

"A.  HUNT,    [uaj 
**  In  presence  of  C.  C.  OuauoL" 


This  deed  was  not  acknowledged,  but  its  execution  was  proTed  in 
1864  by  the  subscribing  witness.  Mr.  Hunt  died,  leaying  neither 
parents^  children  nor  creditors.  The  court  at  general  term,  to  whom 
this  submission  was  made,  decided  that  the  instrument  of  June  14, 
1858,  conyeyed  the  estate  in  fee  to  Mrs.  Hunt,  and  the  executors 
were  directed  to  execute  a  quitclaim  deed  of  the  premises  to  her 
The  executors  and  Nathaniel  Hunt  appealed. 

Henry  R.  Mygait,  for  appellants,  cited  Shepard  y.  Shepard^  7 
Johns.  Oh.  60;  White  y.  Wager,  25  N.  Y.  834;  Antroius  y.  Smith, 
13  Yes.  39 ;  Edwards  y.  Jones,  1  My.  &  Or.  226 ;  Colman  y.  Sarei, 
3  Bro.  G.  0. 12 ;  HoUoway  y.  Heddington,  8  SiuL  324;  1  Phillimoie, 
343 ;  Beatson  y.  Beatson,  12  id.  281 ;  Ward  y.  Andland,  8  id.  571 ; 
Cotleen  y.  Missing,  1  Madd.  176 ;  Colyear  y.  Mulgrave,  2  Keen.  81 ; 
Jefferys  v.  Jeff^ys,  Or.  &  Ph.  138 ;  Dening  y.  Ware,  22  Beay.  184; 
Cunningham  y.  Plunhett,  2  Y.  ft  0.  245;  Patonal  y.  Anderson, 
2  Jur.  N.  8.  857 ;  DiUon  y.  Coj^n,  4  My.  ft  Or.  647 ;  Harris  y. 
aiarh,  3  N.  Y.  121 ;  S.  0.,  2  Barb.  99 ;  L&itch  y.  WeiOs,  48  id.  654; 
Morris  y.  Ward,  36  K  Y.  595 ;  8U  John  y.  Bumpstead,  17  Barb. 
100 ;  Levy  y.  Oadshy,  3  Oranch,  180 ;  Savage  y.  (yNeill,  42  BarU 
879 ;  Go.  Litt.  112,  a  j  112,  b  ;  Bacon's  Abr.  Baron  and  Feme  G. 

John  H.  Reynolds,  for  respondent,  cited  QoodaU  y.  Bruce,  2  Hill, 
659 ;  4  Kent,  465,  491 ;  Leading  Gases  in  Equity,  214 ;  Tliompson 
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?.  Attfieldy  1  Vern.  40 ;  Mintum  y.  Seymour  4  Johns.  Gh.  498 ;  Hayes 
?•  Xershen,  1  Sandf.  Oh.  261 ;  Dennison  y.  Qocheringy  7  Barr,  178 ; 
Skephard  y.  Shephard,  7  Johns.  Oh.  57 ;  2  Kent,  146 ;  Jackson  y. 
Oumsetf,  16  Johns.  189;  Osborn  y.  Moss,  7  id.  161;  Vilas  y. 
Bsaumant,  1  Yem.  100 ;  Zarib  y.  Wilkinson^  3  id.  884 ;  Shephard  y* 
Shephard,  supra  ;  Tovmsend  y.  Maynard,  9  Wright,  198 ;  1  Brighf  8 
Hnsb.  and  Wife,  29,  83 ;  Siley  y.  Siley,  25  Oonn.  154 ;  Simmons  y, 
McElwain,  26  Barb.  425 ;  Carpenter  y.  JZm,  10  N.  Y.  230 ;  Babcoek 
Y.  .ffZe2^,  24  id.  680 ;  a  Kent,  129,  180,  162, 163, 166. 

HuHT,  0.  The  unity  of  person  between  hnsband  and  wife  is  snoh 
that  neither  can  grant  to  the  other  an  estate  in  possession,  remain- 
der or  reYersion,  to  take  effect  in  possession  during  the  Ufe  of  the 
grantor.  This  is  a  mle  of  the  common  law,  which  has  been  adhered 
to  in  many  cases,  where  the  courts  haYC  said  that  they  would  haYO 
been  glad  to  haYe  got  rid  of  it.  White  y.  Wager,  25  N.  Y.  329, 
and  the  numerous  cases  there  cited. 

It  is  also  a  general  rule  of  the  common  law,  that  to  the  Yalidity 
of  a  deed,  a  consideration  is  essential.  Minturn  y.  Seymour,  4 
Johns.  Oh.  500 ;  Verplanck  y.  Strong,  12  Johns.  557,  and  cases,  post. 

It  may  be  conceded,  also,  that  the  Yoluntary  executory  agreement 
of  a  pi^y  will  not  generally  be  enforced  against  him.  Jeffreys  v. 
Jeffreys,  1  Oraig  &  Phillips,  138 ;  JDHlon  y.  Coppin,  4  Mylne  ft  Craig, 
647;  Holhway  y.  Heddington,  8  Sim.  324;  Story's  ^.,post. 

The  appellants  iuYoke  each  of  these  principles  in  condemnation 
of  Mr&  Hunt's  claim  in  the  present  case.  They  insist,  that,  as  the 
deed  in  question  was  a  transaction  directly  between  the  husband  and 
the  wife,  it  is  necessarily  Yoid.  They  insist  also,  that  the  agreement 
is  executory  in  its  character,  and  that  it  is  unsupported  by  any  con- 
sideration which  the  law  will  recognize. 

At  the  common  law,  the  deed  from  Mr.  Hunt  to  his  wife  is  iuYalid* 
It  has  an  inherent  and  fatal  defect,  in  that  it  is  a  conYcyance  inpre- 
senti  by  the  husband  to  the  wife.  Oan  a  court  of  equity  relicYO 
against  this  defect  ? 

The  case  of  Shepard  y.  Shepard,  decided  in  this  State  more  than 
fifty  years  since,  by  one  of  the  best  equity  judges  that  CYcr  presided 
in  our  courts,  answers  the  question  in  the  affirmatiYe.  7  Johns.  Oh. 
57.  On  the  26th  of  December,  1808,  Hazel  Shepard  executed  and 
deliYered  to  his  wife  a  deed  of  a  lot  of  land  containing  fifty  acres. 
Nine  years  afterward  he  executed  a  deed  of  the  same  land  to  his  son« 
Vol.  IV.  —  80 
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Bhepard  died  in  1819.  There  were  many  facts  in  the  case,  tending 
to  establish  an  equity  in  the  wife,  although  there  was  no  considera- 
tion of  a  pecuniary  character^  and  she  filed  a  bill  in  equity  against 
the  son,  asking  as  one  altematiye,  that  he  be  decreed  to  release  to 
her  his  interest  in  the  fifty  acre  lot  In  deciding  in  fayor  of  the 
plaintiff's  claim,  Ghancellor  Ebnt  says:  ^^The  deed  from  Hazel 
Bhepard  to  the  plaintiff  was  undoubtedly  void  in  law,  for  the  hus- 
band cannot  make  a  grant  or  conyeyance  directly  to  his  wife  during 
coyertnre.  Oo.  litt  8,  a.  And  in  equity,  the  courts  haye  frequently 
reftised  to  lend  assistance  to  such  a  deed,  or  to  any  agreement  be- 
tween them."  He  then  dtes,  and  comments  upon  seyeral  cases  to  that 
effect  He  proceeds :  '^  It  is  to  be  obseryed,  howeyer,  that  none  of 
these  cases  were  determined  strictly  and  entirely  upon  the  incapacity 
of  the  husband  to  conyey  to  the  wife,  according  to  the  rule  of  law; 
and  they  do  not  preclude  the  assertion  of  a  right  in  a  court  of  equity, 
under  certain  circumstances,  to  assert  such  a  conyeyance.  The 
court  relied  upon  the  staleness  of  the  demand  in  the  first  case,  and 
upon  the  want  of  consideration  in  the  second,  and  upon  the  extray- 
agance  of  the  gift  in  the  third,  as  also  constituting  grounds  for  the 
decree;  and  it  is  pretty  apparent  that,  if  the  grant  in  each  case  had 
been  no  more  than  a  suitable  and  meritorious  proyisionfor  the  wife, 
the  court  would  haye  inclined  to  assert  it"  After  citing  and  com- 
menting upon  seyeral  English  cases,  in  which  effect  had  been  giyen 
to  articles  of  agreement,  made  directly  between  the  husband  and  the 
wife,  he  adds :  ^  The  consideration  for  thje  deed  to  the  wife  in  the 
case  before  me  was  yery  meritorious.  It  was  natural  affection,  and 
to  make  a  sure  maintenance  for  the  said  Anna  S.,  wife  and  consort  of 
H.  S.,  in  case  she  should  suryiye  him.''  After  farther  setting  forth 
the  facts,  establishing  the  equity  of  the  case,  he  finishes  that  branch 
of  the  case  in  these  words:  ^'I  conclude  accordingly,  that  the  deed 
from  the  husband  to  the  wife  may,  and  ought  in  this  case,  to  be 
aided  and  enforced  by  this  court.''    Shspard  y.  Shspardj  suprcu 

The  same  doctrine  is  laid  down  Newfolh  y.  7%om«on,  3  Edw.  Oh. 
92.  In  Oarlich  y.  Strongy  3  Paige,  440,  a  post-nuptial  contract 
beeween  the  husband  and  wife,  by  which  a  bond  and  mortgage  was 
set  apart  for  the  use  of  the  wife,  was  sustained.  To  the  same  effect 
is  BuUard  y.  Briggs,  7  Pick.  533.  In  his  conunentaries  (2d  yoL 
163),  Ghancellor  Ebnt  thus  lays  down  the  rule :  ^  Oifbs  from  the 
husband  to  the  wife  may  be  supported  as  her  separate  property,  if 
they  be  not  prejudicial  to  creditors;  eyen  without  the interyentioo 
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of  tmsteeB,  and  when  the  husband,  after  marriage,  agreed  in  writing 
to  settle  part  of  the  wife's  property  upon  her,  the  agreement  was 
held  to  innre  to  the  benefit  of  the  children,  and  that  the  wife  hep* 
self  could  not  waive  if 

Jndge  Stobt  says  (2  Story's  Com.  Eq.,  §  1395) :  ''  The  doctrine  is 
DOW  firmly  settled  in  equity,  that  a  wife  may  bestow  her  separate 
property,  by  appointment  or  otherwise^  npon  her  husband  as  well 
as  a  stranger."  The  transaction  is,  howeyer,  to  be  examined  with 
watchMness,  to  guard  against  undue  influence  on  the  part  of  the 
husband. 

Bich  y.  ChcheU^  9  Yes.  369,  sustains  the  same  doctrine.  In  Clancy 
on  Married  Women,  365,  it  is  thus  expressed :  '^  As  a  married  woman 
can  deal  and  bargain  with  her  husband  with  respect  to  her  separate 
estate,  so  she  may  deal  with  a  stranger  without  the  priyity  of  her 
husband."  ''And  a  married  woman  may  not  only  deal  with  her 
husband  and  a  stranger  with  respect  to  her  separate  property,  but 
she  may  sell  it  to  the  person  who  holds  it  in  trust  for  her."  See 
also  the  same  author,  p.  458.  See  Atherby,  on  marriage  settlements, 
p.  84,  85, 11  Law  Library,  new  series. 

For  a  full  exposition  of  the  English  cases  on  this  subject,  I  refer 
to  White's  Equity  Gases,  Ellison  y.  Ellisofiy  Leading  Oases  in  Equity, 
65,  Law  Library,  216.  He  says:  ''After  a  careful  examination  of 
the  authorities,  Lord  Oh.  SuDaEK  laid  down  the  rule  that  the  meri- 
torious consideration  of  providing  for  a  child  was  sufficient  to  lead 
to  the  enforcement  in  equity  of  an  executory  contract  as  against 
the  person  contracting."  After  citing  the  yarious  decisions  upon 
the  point,  the  author  concludes :  "  Gonsidering,  then,  that  the  direct 
decision  of  Lord  Oh.  SuDaBK  stands  supported  by  Lord  Eldok's 
recognition  of  the  same  principles,  and  not  opposed  by  any  decision 
whateyer,  it  may  be  stated  as  the  result  of  the  English  authorities, 
that  equity  will  aid  a  defectiye  transfer,  which  was  intended  and 
meant  to  be  a  complete  present  transfer,  and  probably  will  enforce 
an  executory  agreement  upon  the  inducement  of  a  meritorious  con- 
sideration ;  that  is  to  say,  in  fayor  of  a  wife  or  child,  and  against 
one  not  standing  in  those  relations  as  a  brother  or  other  connection  ; 
but  will  not  interfere  between  persons  standing  upon  the  same 
meritorious  considerations."  He  adds,  that  the  principle  of  a  meri« 
torious  consideration  reaches  only  to  the  cases  of  a  wife  and  child, 
ftot  to  collaterals  nor  to  remote  descendants. 

There  are  two  cases  in  our  own  courts  which  are  supposed  to  ba 
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hostile  to  the  theory,  that  a  conyeyanoe  between  hnsbaiid  and  wilb 
can  be  oorrected  or  enforced.  These  are  White  v.  Wager,  26  N.  Y. 
328,  and  Winans  y.  FeebleSy  32  id.  423. 

In  White  v.  Wager  the  question  of  the  equitable  interposition  of 
the  court  did  not  and  oould  not  arise.  The  action  was  to  reooyer 
damages  for  breach  of  warranty  of  title.  The  plaintiff  aQ^;ed  that 
no  title  to  the  land  was  transferred  to  him,  because  no  title  was  in 
his  grantor.  He  alleged  that  no  title  was  in  his  grantor  (Uie 
defendant),  because  he  obtained  his  title  by  a  conyeyanoe  directly 
from  his  wife ;  and  that  by  the  rules  of  law  a  wife  could  not  oonyey 
to  her  husband  a  title  to  take  effect  in  possession  during  her  life. 
The  defendant  did  not  attempt,  apparently,  to  sustain  his  title  by  an 
appeal  to  the  equitable  powers  of  the  court ;  or,  if  he  did,  it  was  in 
the  fiEiintiest  manner.  This  power  manifestly  could  be  inyoked  only 
in  a  case  where  the  question  should  arise  between  the  husband  or 
those  claiming  under  him,  and  those  who,  except  for  the  deed,  would 
haye  had  the  title  as  heirs  of  the  wife.  The  latter  persons  were  indes- 
pensable  parties  to  a  settlement  of  that  question.  A  disposition  of 
it  between  the  husband  and  a  stranger  could  not  haye  affected  their 
rights.  If  allowed  to  be  mooted  in  a  suit  with  a  stranger,  it  might 
be  decided  in  one  way  and  upon  an  understanding  of  all  the  facts 
upon  the  presentation  of  the  heirs  of  the  wife,  another  decision 
might  well  be  reached.  The  stranger  had  no  right  to  inyoke  an 
equity,  as  against  the  heirs  of  the  wife,  who  were  not  parties  to  the 
suit  It  was  therefore  quite  logical  that,  in  deliyering  the  opinion 
of  the  court,  Dbnio,  J.,  should  haye  said  that  ^^the  defectiye  con- 
yeyanoe cannot  be  aided  by  the  application  of  equitable  principles." 
White  y.  Wager  was  well  decided  upon  its  fi&cts,  and  that  without 
trenching  upon  the  well-settled  powers  of  the  court  to  afford  equi- 
table relief  in  a  proper  case,  and  when  presented  by  the  parties 
entitled  to  ask  ii 

In  Winans  *y.  Peebles,  supra,  the  proper  parties  were  before  the 
court  It  was  an  action  by  the  heirs  of  the  wife  (her  children  by  a 
former  marriage)  to  set  aside  a  conyeyanoe  made  by  her  to  her  hus- 
band. The  title  of  the  wife  was  by  a  deed  from  a  third  person,  the 
consideration  for  which  was  paid  by  her  father.  The  conyeyanoe 
was  made  by  her  directly  to  her  husband,  and  upon  the  r^juest  of 
her  father,  made  at  the  time  the  property  was  giyen  to  her,  and  her 
yerbal  promise  to  conyey  to  her  husband  after  her  father's  death. 
The  court  below  sustained  the  conyeyanoe  upon  principles  of  equity. 
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The  court  of  appeals  reversed  this  judgment,  holding  the  law  to 
have  been  established  to  the  contrary  in  Whit$  v.  Wager,  supra* 
The  court  say  (Davis,  J.)  that  the  deed  firom  the  married  woman 
to  her  husband  was  void,  and  that  being  wholly  without  considera- 
tion, a  court  of  equity  would  not  interfere  to  sustain  it  It  does  not 
appear  whether  the  deed  was  expressed  to  be  in  consideration  of 
love  and  affection,  or  whether  that  was  actually  the  moving  con- 
sideration. It  is  simply  stated  that  no  consideration  was  paid  by 
the  husband  or  received  by  the  wife. 

That  case  difTers  from  the  present  action  in  this,  that  it  was  a 
conveyance  by  the  wift  to  the  husband ;  this  was  by  the  husband  to 
the  wife.  At  law  either  conveyance  is  equally  void.  They  do  not 
necessarily  stand  upon  the  same  basis  in  equity.  It  is  the  duty  of 
the  husbmd  to  provide  an  assured  and  comfortable  support  for  his 
wife  during  his  life  and  after  his  death.  No  duty  rests  upon  thr 
wife  to  provide  for  the  husband.  The  customs  of  the  country  and 
the  laws  of  the  land  look  upon  her  as  the  party  to  be  aided  and 
sustamed  by  the  toil  and  the  wealth  of  the  husband.  An  applica- 
tion of  the  husband's  property  for  her  comfort  is  eminently  equi- 
table, and  has  been  favored  by  the  courts  from  their  earliest  existence. 
No  judge  has  yet  announced  that  this  equity  or  this  &vor  is  to  be 
extended  to  gifts  from  the  wife  to  the  husband.  There  is  in  the 
nature  of  things  a  broad  and  palpable  distinction  against  an  equi* 
table  claim  in  the  husband's  favor.  Upon  this  distinction  the  present 
case  may  safely  rest 

If  Winans  v.  PeebUs  is  construed  to  hold,  as  I  think  it  should 
not  be,  that  a  deed  between  husband  and  wife  is  not  capable  of 
reformation  in  a  court  of  equity  under  any  circumstances,  it  is 
against  principle  and  authority.  If  it  is  construed  to  hold  that  the 
intention  to  make  a  provision  for  a  wife  is  not  a  sufficient  considera- 
tion for  such  a  deed  (executed),  it  is  in  hostility  to  Shepard  v« 
Sh&pard,  and  to  the  clear  current  of  the  English  cases.  If  it  is 
construed  to  hold  merely  that  such  a  consideration  would  not  be 
sufficient  to  sustain  a  deed  from  a  wife  to  her  husband,  leaving  un- 
touched the  question  of  its  sufficiency  in  the  case  of  a  deed  from 
the  husband  to  the  wife,  it  does  not  interfere  with  my  view  of  the 
proper  decision  of  the  present  case. 

The  court  below  deemed  the  case  before  us  a  proper  one  in  which 
to  exercise  its  power  of  equitable  interposition.  In  this  result  I 
toncur     Mr.  Hunt  had  a  moderate  fortune.    His  wife  and  himsell 
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for  more  than  thirty  years,  had  lived  happily  together.  He  had 
toiled  to  aocomnlate  this  property.  She  had  exercised  a  judiciont 
«oonomy  in  the  administration  of  his  household  aCEjEdrs.  We  may 
assume  that  he  considered  his  success  in  business^  and  his  reputation 
as  a  public  officer,  as  due  in  part  at  least  to  the  tender  affection  and 
the  wise  counsels  of  a  sensible  wife.  Few  men  succeed  in  any  depart- 
ment whose  pecuniary  affairs  are  in  disorder,  or  whose  domestic 
relations  are  in  an  unhappy  state.  Mr.  Hunt  eyidentiy  intended 
that  his  wife  should  have  every  comfort  and  every  advantage  whidi 
his  estate  could  furnish.  Such  is  the  express  declaration  of  his 
wilL  Such  was  his  intention  when  he  gave  her  $30,000  of  western 
bonds,  in  addition  to  the  provision  made  by  his  wilL  When  he  dis- 
covered that  these  bonds  had  become  valueless,  he  attempted  to 
supply  their  place  in  part  by  a  gift  of  the  lands  in  question.  He 
intended  to  make  a  valid  conveyance  to  her  of  those  lands.  He  died 
in  the  belief  that  he  had  done  so.  To  remedy  his  error,  to  make 
that  effectual  which  he  intended  to  accomplish,  to  give  to  his  wife 
exactiy  what  it  was  right  he  should  give,  and  what  he  supposed  he 
had  given,  is  the  plainest  dictate  of  equity. 

It  is  objected  to  the  view  I  have  taken,  that  the  court  exercises  its 
power  of  reformation  in  these  cases  only  when  the  husband  desires 
to  make  a  provision  for  the  support  and  maintenance  of  his  wife 
during  her  life,  and  that  it  does  not  extend  to  the  case  of  a  gift 
where  the  absolute  titie  is  vested  in  her.  It  is  ftirther  said  that  the 
present  is  the  case  of  a  gift  simply,  and  not  of  a  provision  for  sup- 
port, because  Mr.  Hunt  had  by  his  will  already  given  his  wife  the 
entire  income  of  his  property,  and,  if  insufficient  for  her  support,  had 
authorized  the  application  of  the  principal  to  the  same  purpose.  I 
am  not  prepared  to  assent  to  the  correctness  of  this  distinction.  In 
the  case  of  Shepardy  supra,  the  conveyance  was  of  the  fee,  and 
founded  upon  a  desire  to  make  a  ^'sore  maintenance.''  In  Oarlick 
V.  Strong,  supra,  the  entire  interest  in  the  bond  and  mortgage  was 
decreed  to  be  vested  in  the  wife.  In  Bullard  v.  Briggs,  the  whole 
estate  was  to  go  to  the  wife.  In  the  extract  from  his  commentary, 
supra,  OhanceUor  Kent  speaks  of  ^' gifts  from  the  husband  to  the 
wife,''  as  to  be  sustained,  not  confining  his  language  to  usufiruct  or  in- 
come. In  Fenner  v.  Tayhr,  1  Sim.  169,  supra,  the  entire  interest  in 
the  property  was  settled  on  the  wife,  and  so  is  it  in  many  of  the  other 
authorities  which  I  have  cited.  There  is  no  foundation  for  the  dis* 
tinction  that  love  and  affection  to  a  wife  constitute  a  sufficient  con- 
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nderation  for  a  husband's  deed  to  her,  if  the  deed  is  expressed  to  give 
the  title  for  her  maintenance  and  support,  although  it  is  in  fee,  but  if 
induced  by  the  same  affection,  but  not  expressed  to  be  for  her  main- 
tenance and  support,  the  consideration  is  insufficient  The  dis* 
tinction  is  shadowy  and  baseless. 

I  cannot  acquiesce  in  giving  so  narrow  a  construction  to  the 
intention  of  Mr.  Hant  in  giving  a  maintenance  and  support  to  his 
wife.  He  had  given  to  her,  by  his  will,  the  entire  income  of  his 
estate  during  her  life ;  and  if  tiiat  should  prove  inadequate  to  her 
support  in  a  manner  equal  to  that  she  had  before  possessed,  resort 
could  be  had  '^  to  the  principal  if  necessaiy."  Who  was  to  decide 
how  her  former  and  her  present  style  of  living  corresponded  ?  Who 
was  to  decide  whether,  at  any  time,  a  resort  to  the  principal  had 
become  a  necessity  ?  Not  Mrs.  Hunt.  The  executors  were  to  settle 
this  point  in  the  first  instance,  Mrs.  Hunt  having  a  right  to  resort 
to  the  courts  to  correct  their  judgment.  If  he  reflected  at  all  upon 
this  point,  Mr.  Hunt  must  have  desired  to  avoid  this  contingency 
of  a  contest  between  his  wife  and  the  executors,  and  the  delay  and 
expenses  of  a  litigation.  That  he  was  not  satisfied  with  this  pro- 
vision of  the  will  for  her  support  is  quite  evident  To  make  hex 
position  more  assured,  he  gave  her  first  the  western  bonds  to  the 
amount  of  $30,000,  notwithstanding,  or  in  addition  to  the  power 
given  already  in  his  will,  that  she  could  resort  to  the  principal  if 
necessary.  When  these  fiiiled  he  gave  her,  with  the  same  intent,  all 
his  interest  in  the  lands  in  question.  It  should  not  be  forgotten 
that  he  had  frequently  declared  his  intention  ''to  make  other 
and  further  provisions  for  his  wife,  in  addition  to  the  provisions  of 
the  wilL^ 

Were  the  rule  limited  to  deeds  made  for  the  support  and  main- 
tenance of  the  wife,  I  should  hold  this  to  be  one  of  that  class,  ajii 
should  deem  it  a  proper  case  in  which  to  exerdse  the  equitable 
power  of  the  court  The  term  ''fiirther  provisions,"  in  addition  to 
''  the  provisions  **  of  the  will,  clearly  point  to  this  conclusion.  While 
these  words  do  not  mean  simply  food  or  supplies,  they  show  that  the 
idea  of  support  and  maintenance,  in  its  extended  sense,  was  in  the 
mind  of  the  donor. 

Had  the  agreement  in  this  case  been  purely  executory,  there  would 
have  been  some  difficulty  in  its  reformation  within  the  authority  oi 
Jeffreys  v.  Jeffreys,  1  Graig  ft  Phillips,  138,  and  DiUon  v.  Copjnnf 
i  VLj.  ft  Ondg,  647 ;  1  Story's  i^.,  §  973,  etc.     Being  intended  as  a 
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gift  to  ihe  wife,  and  fche  opponent  not  standing  in  the  oonfidentia] 
relation  of  wife  and  a  son,  but  of  a  collateral  relative,  if  the  mle 
cited  from  White's  Leading  Equity  Gases  is  correct,  the  instnunent 
would  be  capable  of  reformation  although  purely  executory.  The 
one  before  us  was,  however,  an  executed  contract.  It  was  a  deed 
sufficient  and  perfect  in  its  words  of  transfer.  Hayes  v.  Kershow,  1 
Sandfl  Oh.  and  cases  cited,  261.  If  it  had  been  a  conveyance  tr> 
a  son  instead  of  a  wife,  the  words  ^^I  hereby  give,  transfer  and  set 
over,  free  and  clear  of  all  incumbrances,  the  one  undivided  hal^" 
eta,wouldihave  conveyed  a  legal  title.  Indeed,  these  are  the  appro- 
priate and  technical  words  by  which  an  immediate  transfer  is  effected. 
4  Eenfs  Com.  492,  m  and  n.  That  the  grantor  intended  thereafter 
to  execute  a  more  formal  deed  is  no  objection  to  this  view  of  the  case. 
Under  both  of  the  classes  of  cases  to  which  I  have  referred,  this  deed 
is  capable  of  reformation,  viz.,  as  being  in  favor  of  a  wife  (no  equally 
meritorious  relative  contesting),  and  as  being  an  executed  contract. 

The  appellants  made  a  further  point,  that  the  deed  is  invalid  by 
the  laws  of  Iowa,  both  upon  the  general  principles  heretofore  dis- 
cussed, and  for  the  further  alleged  reason  that  a  deed  is  not  valid  in 
that  State  until  it  is  acknowledged  by  the  gnmtor  as  his  ^voluntary 
act"  We  have  no  knowledge  that  such  is  the  law  of  Iowa.  A  stat- 
ute is  offered  to  be  read  before  us  on  this  appeal,  which  was  not 
offered  to  the  jury.  The  amended  Code  (§  426)  declares  that 
the  printed  statute  of  another  State  '^ shall  be  admitted  by  the  courts 
and  officers  of  this  State  on  all  occasions  as  presumptive  evidence  of 
such  laws,  and  that  tlie  unwritten  or  common  law  of  every  other 
State  may  be  proved  as  facts  by  parol  evidence,  and  the  books  of 
reports  of  cases  adjudged  in  their  courts  may  be  admitted  as  pre- 
sumptive evidence  of  the  law."  The  statutes  of  other  States,  it  has 
always  been  held,  are  to  be  proved  as  matters  of  fact  The  Code 
simplifies  the  mode  of  proof  by  enacting  that  it  may  be  made  by  pro- 
ducing a  printed  volume  purporting  to  be  by  authority  of  the  State 
government  in  which  the  statutes  are  contained.  This  is  made  pre- 
sumptive evidence  of  its  existence.  It  is,  however,  proof  to  be  pro- 
duced on  the  trial  like  other  proof.  It  cannot  be  produced  in  the 
appellate  conrt  any  more  than  the  respondent  could  produce  counter 
testimony  before  this  court,  that  such  is  not  the  law  of  Iowa.  The 
court  of  appt^als  does  not  sit  for  that  purpose.  The  point  is  not  be- 
fore this  court,  and  we  are  not  comi)etent  to  pass  upon  it 

Since  the  hearing  before  the  general  term,  Nathaniel  Hunt  li 
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died,  and  an  order  has  been  entered  substituting  his  surviYing  chil- 
dren as  defendants  in  this  suii  This  seems  to  ha^e  been  done  upon 
their  own  motion.  They  appear  before  us  as  on  that  motion  by  a 
responsible  and  a  respectable  counseL  We  have  only  to  decide  the 
question  presented  to  us.  All  other  questions  will  be  disposed  of  by 
l^e  parties  or  their  counsel  as  they  may  arise.  HamiUan  y.  Wright, 
87  N.  Y.  602 ;  Jackson  y.  Babcock,  16  id.  246. 

The  judgment  of  the  general  term  should  be  affirmed,  without 
oosts  to  either  party. 

Lbojtabd,  0*,  also  read  an  opinion  m  affirmance. 

Judgment  affirmed  without  costs  to  sUhor  partj/. 


OmoxwMLL  T.  Thi  Bbookltv  Fibb  iHBinuunn  Go,  q;ypelbnit 

(U  V.  T.  O.) 

JIfi  iwiiirfiiiioi     proosods  odwrtstif  otoftmirf     vsndw  omd  vsndss. 

The  iMlgiMe  of  the  interest  of  a  vendor  in  a  contract  of  sale  of  real  estate,  by 
which  the  yendee  agrees  to  keep  the  premises  insured  for  the  benefit  of  the 
vendor,  is  equitably  entitled  to  the  proceeds  of  a  policy,  after  loss,  to  the  ex- 
tent  of  his  assignor's  interest,  and  the  insurance  company,  with  notice  of  such 
assignee's  claim,  is  liable  for  his  share  of  the  proceeds  even  if  the  whole 
amount  has  been  paid  over,  after  such  notice,  to  the  insured. 

AcnoN  by  Gromwell  against  The  Brooklyn  Fire  Insurance  Com- 
pany,  to  enforce  an  equitable  lien  on  a  policy  of  insurance  issued 
by  defendant  on  a  house  and  lot  of  land  in  the  city  of  Brooklyn. 
Gromwell  is  assignee  of  a  contract  of  sale  of  the  lot  in  question 
firom  one  Ohesley.  On  the  21st  of  Noyember,  1852,  Ohesley  made  a 
written  contract  with  one  Beach  for  the  purchase  of  the  lot  Subse- 
quently one  Eichenlaube  agreed  with  Ghesley  by  parol  to  buy  the 
lot  Ghesley  by  the  terms  of  the  agreement  was  to  build  a  house 
thereon  and  conyey  it  to  Eichenlaube  as  soon  as  he  could  procure 
title  under  his  contract  from  Beach.  Eichenlaube  was  to  insura 
the  house  for  the  benefit  of  Ghesley.  In  April,  1853^  the  house  was 
completed,  and  Eichenlaube  being  desirous  of  taking  possession, 
and  Ohedey  being  unable  to  prooove  the  deed,  a  parol  agreement 
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was  made  by  which  Eichenlanbe  went  into  possession.  On  the  16th 
of  May,  1853,  Eichenlanbe  procured  a  policy  of  insurance  of  defend* 
ant  for  $700,  in  his  own  name,  loss,  if  any,  payable  to  Chedey* 
Febmaiy  11, 1854^  Chesley  sold  his  interest  in  the  premises  and 
the  contracts  to  Oromwell,  the  plaintiff  in  this  action.  In  July, 
1855,  Eichenlanbe  again  insured  the  premises,  loss,  if  any,  payable 
to  himself.  This  policy  was  annually  renewed,  and  was  in  force  at 
the  time  of  the  fire,  which  occurred  in  September,  1858.  Plaintiff 
immediately  notified  the  company  of  his  equitable  lien,  and  requested 
that  the  entire  amount  should  be  paid  to  him.  But  the  company, 
on  the  28th  of  September,  paid  the  insurance  to  Eichenlanbe.  On 
the  22d  of  December,  plaintiff  tendered  title  of  the  premises,  which 
he  had  just  succeeded  in  securing  from  Beach,  to  Eichenlanbe, 
and  demanded  the  purchase-money.  On  January  20, 1859,  plain- 
tiff commenced  to  enforce  specific  performance  oi  the  Eichenlanbe 
contract^  and  obtained  an  altematiye  decree,  compelling  him  to 
take  the  deed  and  pay  the  balance  due,  or  respond  in  damages 
Eichenlanbe  soon  abandoned  the  premiseai,  and  the  judgment 
remained  unsatisfied.  Noyember  80,  1860,  this  action  was  com- 
menced. Judgment  was  rendered  for  plaintiff;  the  general  term 
affirmed  the  judgment,  and  defendant  appealed  to  this  court 

John  H.  BejfnoldSf  for  appellant,  cited  First  Baptist  Church  ▼. 
Brooklyn  Fire  Ins.  Ck>.y  23  How.  448 ;  Duncan  y.  Blair^  5  Duer,  196 ; 
Thayor  y.  Rocky  13  Wend.  53 ;  Adams  y.  Townssndy  1  Mete.  483 ; 
Kbkt,  J.,  in  Jackson  y.  Fierce,  2  Johns.  223 ;  Sugd.  on  Vend,  ft  Pur. 
118 ;  FhiUips  y.  Thompson,  1  Johns.  Oh.  131 ;  Bathbun  y.  BatKbun^ 
6  Barb.  98 ;  Buckmaster  y.  ffarrop,  7  Yes.  346 ;  ffaight  y.  Child,  34 
Barb.  187 ;  Bankin  y.  Simpson,  19  Penn.  471 ;  Browne  on  Stat-  of 
Frauds,  §  485 ;  McOM  y.  IT&rley,  3  Watts,  69,  73 ;  Thompkins  v. 
Browne,  1  Den.  247 ;  Sansom  y.  Bhodes,  8  Scott,  544 ;  1  Story's  Eq.,  § 
771 ;  Bruce  y.  Tilson,  25  N.  T.  194, 202 ;  Mersereau  y.  Pearsatt,  19  id. 
108;  1  OreenL  Ey.,  §  528;  Campbell  y.  ffaU,  15  N.  Y.  354;  Petrie 
T.  Teeter,  21  Wend.  172. 

Samuel  Hand,  for  respondent,  insisted  that  the  plaintiff  had 
an  equitable  lien  upon  the  insurance  money.  Carter  r.  Bockett,  8 
Paige, 437;  Thomr.  Van  Kapt,  6  OilL  ft  Johns.  ZT%',Protndmoe  Cu. 
Bank  y.  Bmson,  24  Pick.  214;  Nichols  y.  Baxtm-,  5  B.  L  311;  EUis 
T.  Kreutsdnger,  27  Ma  811 ;  1  PhilL  on  In&  68;  2  Duer  or  Ins.  35, 


DECEMBER  TEEM,  iS70-  643 


Cromwell  v.  The  Brooklyn  Fire  Insaianoe  Co. 

57,  61;  2  McMullen,  237;  2  Story's  Eq.,  §§  1047,  1260,  1258; 
Arnold  on  Ins^  §  1249. 

No  assignment  of  the  policy  was  necessary.  Emott,  J.,  at  General 
Term,  39  Barb.  227 ;  Sadlers  Co.  v.  Budcock,  2  Atk.  644 ;  Perry 
V.  Merchants  Ins.  Co.,  25  Ala.  364;  Courtney  v.  New  York  City  Ins. 
Co.,  28  Barb.  116 ;  Stout  y.  City  Ins.  Co.  of  New  Haven,  12  Iowa, 
371 ;  Waiters  y.  Washington  Ins.  Co.,  1  id.  404 ;  Mellen  y.  HamiUon 
Fire  Ins.  Co.,  6  Duer,  101 ;  Walher  y.  The  Hamilton  Fire  Ins.  Co^ 
17  N.  Y.  609. 

Payment,  after  notice,  was  at  the  defendant's  periL  Ellis  t. 
Kreutzinger,  supra;  Lyman  y.  Carttaright,  3  E.  D.  Smith,  117; 
Boy  y.  Bancus,  43  Barb.  310. 

Eabl,  C.  Ghesley  held  a  written  contract  for  the  purchase  firom 
Beach  of  the  lot  in  question,  and  under  the  contract  took  possession 
of  the  loi  He  then  made  the  parol  agreement  with  Eichenlaube  to 
sell  the  lot  to  him,  and  build  a  house  upon  it,  for  the  sum  of  11^600* 
In  pursuance  of  this  agreement,  he  went  on  and  built  the  house, 
and  completed  it  in  April,  1854.  Not  being  able  then  to  procure 
his  title,  and  Eichenlaube  being  desirous  to  take  possession,  it  was 
arranged  that  he  should  take  possession,  and  pay  the  taxes  and  in- 
terest, and  keep  the  house  insured  for  the  benefit  of  Ghesley,  and 
that  Chesley  should  giye  the  deed  as  soon  as  he  could  get  the  title 
from  Beach.  The  original  parol  agreement  was  not  repudiated  or 
abandoned,  but  simply  modified  as  to  the  time  and  manner  of  per* 
formance.  There  was  clearly  such  a  part  performance  of  this  agree- 
ment as  to  take  it  out  of  the  statute  of  frauds,  and  make  it  enforce- 
able in  a  court  of  equity.  As  between  Ghesley  and  Beach,  the 
fonaer  was  the  equitable  owner  of  the  lot,  and,  as  such,  had  rights 
and  interests  therein.  He  agreed  to  perfect  his  title  to  this  lot,  and 
eonyey  the  same  to  Eichenlaube,  and  that  created  between  them  the 
relation  of  yendor  and  yendee,  and,  according  to  well-settled  prin- 
ciples of  law,  Ghesley  had  an  equitable  lien  upon  the  lot  for  the 
balance  of  the  purchase-money  due  from  Eichenlaube,  occupying 
the  relation  to  Eichenlaube  of  equitable  mortgagee. 

If  Eichenlaube  had  procured  the  insurance  for  his  own  benefit, 
without  any  agreement  to  insure  for  the  benefit  of  Ghesley,  the  lat- 
ter could  not  haye  claimed  any  benefit  from  the  insurance.  A  con- 
tract of  insurance  against  fire,  as  a  general  rule,  is  a  mere  personal 
contract  between  the  assured  and  the  underwriter,  to  indemnify  the 
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foimer  agaiiiBt  the  loss  he  may  eostain;  and,  in  case  a  mortgagor 
ttkcbB  an  insnranoe  npon  the  mortgaged  premises,  the  mortgage) 
ean  claim  no  benefit  from  it,  nnless  he  can  base  his  claim  npon  sonr  e 
agreement.  Bat  where  the  assured  has  agreed  to  insure  for  the  pro- 
tection and  indemnity  of  another  person  having  an  interest  in  iLe 
subject  of  the  insurance,  then  such  third  person  has  an  equitablb 
lien,  in  case  of  loss,  upon  the  money  due  upon  the  policy  to  the  ex- 
tent of  such  interest.  These  are  principles  of  law  well  settled. 
Carter  y.  Eockett,  8  Paige,  437;  Thonuu,  administrator^  t.  Van 
Kefl,  6  Gill,  ft  Johns.  372;  Providence  Co.Bahk  r.B&nson,  U  Pick. 
204;  Nichols  t.  Baxter,  5  B.  L  311 ;  EUis  y.  Kretazinger,  27  Mo. 
811. 

In  this  case,  Eiohenlaube  had  agreed  to  insure  for  the  benefit  of 
Ohesley.  He  did,  at  first,  procure  an  insurance  in  his  name,  which 
by  the  terms  of  the  poliqr  was  payable  to  Ohesley.  When  that 
policy  expired  the  company  refused,  for  some  reason,  to  renew  it. 
Eiohenlaube  then  took  out  another  policy  in  his  own  name,  which 
contained  no  specification  that  the  loss,  if  any,  was  payable  to 
Ohesley  or  the  plaintifEl  But,  in  the  absence  of  any  proof  to  the 
contrary,  it  must  be  inferred  that  he  made  the  insurance  in  pur- 
suance of  his  agreement,  and  for  the  benefit  of  his  vendor.  And 
such,  undoubtedly,  would  have  been  the  legal  inference,  no  matter 
what  may  have  been  his  secret  intention  when  he  effected  the  insur- 
ance, provided  he  did  it  while  in  possession  of  the  premises,  and 
while  the  agreement  between  him  and  Ohesley  was  binding,  either 
in  law  or  equity. 

It  is  claimed,  however,  that  the  plaintiff  could  not  have  the  bene- 
fit of  this  insurance,  because  he  was  in  de&ult  in  the  performanoe 
of  the  agreement  to  convey  the  lot  on  his  part  The  proof  does  not 
show  such  default,  and  the  judge  who  tried  this  case  has  not  found 
it.  The  plaintiff  was  bound  to  convey  the  lot  as  soon  as  he  oould 
procure  the  title  from  Beach.  He  made  efforts  from  time  to  time 
to  get  the  title  from  Beach,  and,  as  soon  as  he  got  it,  he  offered  to 
oonvey  it  to  Eichenlaube.  There  does  not  appear  to  have  been  any 
want  of  good  faith  on  the  part  of  the  plaintiff.  It  is  true  that 
Eichenlaube  several  times  demanded  his  deed,  but  he  never  in  any 
way  repudiated  or  put  an  end  to  the  agreement,  and  he  retained  the 
undisputed  possession  of  the  lot,  thus  reaping  the  fruits  of  the 
agreement.    Under  such  circumstances  it  cannot  well  be  claimed 
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that  the  plaintiff  was  in  default,  and  that  the  agreement  was  not 
equitably  binding  at  the  time  of  the  fire. 

The  plaintiff  notified  the  company  of  his  equitable  claim  to  the 
insurance  money  before  payment  to  Eichenlaube.  After  such  no- 
tice the  company  made  the  payment  at  its  peril,  just  as  much  so  as 
if  there  had  been  a  regular  assignment  of  the  money  to  the  plaintiff, 
and  it  had  paid  it  to  Eichenlaube  after  notice  of  such  assignment. 
While  both  plai^tiff  and  Eichenlaube  were  claiming  the  money,  it 
would  doubUess  have  been  unwise  for  the  company  to  have  paid  it 
to  either.  But  it  could  have  waited  for  suit  by  one  of  the  claimants 
and  then  have  paid  the  money  into  court,  and  been  relieyed  firom 
all  responsibility  under  section  122  of  the  Code. 

These  are  all  the  questions  raised  in  the  case  which  I  deem  it 
important  to  consider,  and  I  have  reached  the  conclusion  that  thtf 
judgment  should  be  affirmed  with  costs. 

Lbojtabd,  0.9  also  deliyered  an  opinion  for  affirmance. 

Judgmmt  affirmed  with  ootte. 


PUOB  T.  Habtshobv,  appeUanti 

(UH.T.M.) 

Oimimon  carrier  ^JeUittm-^ftreight  eharge%^ 

h.  emnmoii  eanler  of  goods,  by  water,  reoelYed  a  cargo  of  barley  imder  a  UH 
of  lading,  tpedf ying  that  the  property  was  to  be  delivered  in  good  order  at 
the  place  of  deirtination  without  delay,  that  damage  or  defidency  in  qoai^ 
tity  was  to  be  dedaeted  from  the  charges  and  freight  was  payable  on  deUr* 
ery.  A  violent  storm  arose  on  the  passage,  and  a  Jettison  was  necessitated. 
MM»  that  the  carrier  was  entitled  to  freight  upon  the  amount  aotoally  d» 
llTered  without  deduction  for  loss. 

AonoK  for  flreight  alleged  to  be  due  on  a  quantity  of  bailey 
flhipped  on  the  canal  boat  of  plaintiff  at  St  Johns,  Oanada,  for  New 
York  dty.  It  appeared  from  the  report  of  Artemus  B.  Waldo,  to 
whom  the  cause  was  referred,  that  5,749  39-48  bushels  of  barley  was 
Roeiyed  by  plaintiff  in  October,  1862,  consigned  to  defendant  under 
%  bOl  of  lading  which  specified  ^that  the  property  was  shipped  in 
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good  order,  to  be  deliyered  in  like  good  order,  by  correct  measnre^ 
*  *  *  at  the  place  of  destination  as  consigned,  without  delay; 
damage  or  deficiency  in  quantity,  if  any,  to  be  deducted  fix>m  charges 
by  consignees ;  freight  payable  on  due  deliveiy  at  New  York ''  The 
boat  was  not  loaded  beyond  her  capacity,  but  had  on  a  heavier  load 
than  she  could  carry  through  the  Ghamplain  canal,  and  she  was  in 
good  sailing  condition*  On  the  20th  and  21st  of  October,  while 
passing  through  Lake  Ghamplain,  the  boat  was  struck  by  a  violent 
storm  which  necessitated  a  jettison,  and  1,243  9-48  bushels  were 
thrown  overboard.  The  remainder  of  the  barley  was  delivered  in 
New  York  and  the  defendant  refused  to  pay  the  charges  for  the 
amount  actually  delivered,  whereupon  this  suit  was  brought.  The 
referee  gave  judgment  for  the  amount  claimed,  $504.52  and  interest ; 
the  judgment  was  entered,  and,  on  appeal  to  the  general  term^  it 
was  aflirmed.    Defendant  further  appeals  to  this  court 

Wait  Reynolds^  for  appellant,  argued  that  the  bill  of  lading 
was  a  special  contract,  and  cited  Phelps  v.  WiUianMonf  6  Sandil 
578 ;  Dore  v.  New  Jersey  Nav.  Go^  1  Kern.  485 ;  Harmony  v.  Bing^ 
ham,  2  Kern.  99,  and  cases  cited  on  p.  115 ;  Piatt  on  Gov.  582 ; 
Story  on  Gont,  §  668 ;  Story's  Eq.  Jur,  §  101 ;  Graves  v.  Berdan,  29 
Barb.  101 ;  WhiU  v.  Van  Kirk,  25  Barb.  18 ;  1  Greenl£  Ev.  277 ; 
Story  on  Bailm.,  §  413. 

Samuel  Hand,  for  respondent,  cited  Story  on  Bailm.,  §§  525, 
631 ;  Oravesend  Barge  Case,  'l  Bolle,  79,  pi.  23 ;  Bird  v.  Astock,  2 
Bulst  280 ;  Gowek,  J.,  in  MeArthur  v.  Sears,  21  Wend.  190,  195 ; 
Cochrane  v.  CleopcUra,  17  La.  Ann.  270 ;  Crosby  v.  Fitch,  12  Gonn. 
410,  419 ;  Story  on  Bailm.,  §§  25,  512 ;  1  Kent's  Gom.  826 ;  Hays  y. 
Kennedy,  41  Penn.  St.  379 ;  Abbott  on  Ship.  (5th  Am.  ed.)  470 ; 
Angell  on  Garr.,  §  166 ;  Abbott  on  Ship.  523 ;  Frith  v.  Barker^  % 
Johns.  327 ;  The  Brig  CoUenburg,  1  Black.  170 ;  Ritchie  v.  Atkinson^ 
10  East,  295,  310 ;  1  Go.  B.  98,  a;  5  id.  21,  b ;  Gro.  Eliz.  398 ;  fTO- 
Kams  V.  Lloyd,  Jones,  179 ;  Wood  v.  Bates,  id.  171 ;  Viner's  Abr.,  title 
«*  Gonditions,"  G.  c  pL  1, 19 ;  Story  on  BaUm.,  §  36 ;  People  v.  Jfon- 
ning,  8  Gow.  297 ;  Carpenter  v.  Stevens,  12  Wend.  589 ;  Cobb  v.  Ha/t' 
man,  23  N.  Y.  148,  150,  Loir,  J. ;  Fahy  v.  North,  19  Barb.  841 ; 
Wolfe  V.  Howes,  24  id.  174;  S.  G.  affirmed,  20  N.  Y.  197;  Read  r. 
Spaulding,  5  Bosw.  896 ;  Hyland  v.  Paul,  33  Barb.  241 ;  Jones  r. 
Howe,  9  G.  R  2, 19;  S.  0.»  7  Hare,  267;  Hall  v.  Wright,  96  Eng.  O 


DECEMBER  TEBM,  1870.  6i7 

Price  ▼.  Hartshom. 

L.  795,  Am.  note;  3  Kent's  Oom.  293;  1  Pars,  on  Ck)nt  1845;  WU^ 
liam  T.  OratU,  1  Conn.  487,  492 ;  Crosby  r.  Fitchy  12  id.  419 ;  War- 
ner  t.  HUckins^  5  Barb.  666,  and  cases  dted ;  Abbott  on  Ship.  421, 
515 ;  Cock  t.  Taylor,  13  East,  899 ;  MeKibhen  y.  Peek,  39  N.  Y. 
262 ;  Dongal  y.  KrnnbJe,  8  Bing.  388 ;  and  see  remarks  of  Johksoh, 
Oh.  J.,  Wolfe  y.  HoweSy  20  N.  Y.  203,  204 ;  Orane  y.  Aiken,  13  Me. 
229,  and  oases  dted ;  Dodge  t.  BarUi,  5  Oreenlf  286 ;  Angell  on 
Oanriers,  §  215. 

LoTT,  Gh.  C.  The  material  question  presented  by  the  appeal  is, 
whether  the  plaintiff  was  liable  for  the  yalae  of  the  barley  that  was 
lost  on  the  Yoyage,  and  for  that  reason  not  deliyered  to  die  defend- 
ant 

The  plaintiff's  agreement  was  to  deliyer  the  barley  in  like  good 
order  as  it  was  reoeiyed,  by  correct  measnre  or  weight,  in  the  cus- 
tomary way,  without  delay.  The  obligation  assumed  was  the  same 
as  that  imposed  on  a  common  carrier  in  his  usual  course  of  busi- 
ness. Assuming  that  it  was  competent  for  the  plaintiff,  as  claimed 
on  the  part  of  defendant,  to  increase  his  liability,  '^by  an  express 
agreement,  to  a  greater  extent,''  such  agreement,  as  was  said  by  Yak 
Nbss,  J.,  in  Schieffelin  y.  Harvey,  6  Johns.  180,  ^^  ought  to  be 
dear  and  capable  of  but  one  construction,  unequiyocaUy  and  neces- 
sarily eyincing  that  such  was  the  intention  of  both  parties."  There 
was  none  such  entered  into  in  this  case.  The  plaintiff  undertook, 
in  general  terms,  only  to  make  the  deliyery  in  New  York.  His 
undertaking,  without  the  bill  of  lading,  resulting  from  hifl  duty 
as  a  common  carrier,  was  the  same.  It  is  conceded  by  the  counsel 
that  ^'  where  there  is  no  special  contract  as  to  the  liability  of  a  com- 
mon carrier  of  property,  he  is  responsible  for  all  loss  or  damage 
except  that  which  is  caused  by  the  act  of  God  or  the  public  enemy." 
Although  the  terms  of  a  contract  to  do  an  act  are  general,  and  con- 
tain no  specific  proyision  to  that  effect,  the  performance  thereof  is 
neyertheless  excused  when  it  is  rendered  impossible  by  the  act  of 
Ood,  such  as  lightning,  earthquake  and  tempest ;  and  not  acddents 
arising  from  the  £ftult  or  negligence  of  man.  See  Abbott  on  Ship- 
ping, 202.  The  real  question,  therefore,  for  our  determination 
and  decision,  is  whether  the  deliyery  of  the  barley  in  question  was 
so  preyented,  or  became  impossible  by  such  a  cause.  Of  this  there 
is,  upon  the  fiK)ts  as  found  by  the  referee,  no  doubt  He  finds  that 
the  plaintiff's  boat  was  in  good  sailing  condition ;  that  she  was  not 
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loaded  beyond  her  capacity;  that  on  her  voyage  she  was  overtaken 
by  a  gi*eat  storm,  and  that  the  plaintiff,  "by  reason  of  the  extreme 
violence  of  said  storm,  was  compelled,  in  order  to  prevent  the  loss 
of  the  boat  and  cargo,  to  throw  overboard  a  portion  of  said  barley,'' 
which  was. placed  in  bins  on  deck;  and  that  he  did  throw  overboard 
the  barley  in  question  "  in  order  to  lighten  his  boat;"  and  that 
said  barley  was  not  lost  by  reason  of  any  neglect  or  mismanage- 
ment of  plaintiff  in  the  navigation  of  his  said  boat  after  the  com- 
mencement of  his  said  voyage." 

These  facts  show  that  ttie  loss  of  the  boat  and  entire  cargo  would 
have  been  occasioned  by,  and  have  resulted  from,  the  violence  of  the 
storm,  if  the  part  actually  lost  had  not  been  overthrown,  and  was 
therefore  a  clear  case  of  absolute  necessity. 

The  delivery  of  that  portion  was,  under  such  circumstances, 
rendered  impossible  by  the  act  of  Ood.  Story,  in  his  work  on  bail- 
ments (g  525),  says:  "The  case  of  a  jettison  at  sea,  to  save  the 
vessel  from  foundering,  and  to  preserve  the  lives  of  the  crew,  is  a 
loss  by  the  act  of  Ood,  although  it  is  accomplished  by  the  immedi- 
ate agency  of  man."  See,  also,  §§  531,  574^  575.  I  will  only  add 
on  this  branch  of  the  case  a  reference  to  the  able  opinion  of  Bockes, 
J.,  given  in  the  court  below,  and  express  my  concurrence  therein. 

It  is  proper,  in  this  connection,  to  refer  to  the  point  made  by  the 
appellant,  that  "it  appears  the  loss  occurred  in  consequence  of  the 
carelessness  of  the  plaintiff  in  overloading  his  boat"  In  that  he  is 
mistaken.  There  is  no  finding  to  that  effect,  or  ftt)m  which  such 
&ct  can  be  inferred.  AU  that  is  said  or  stated  on  that  subject  is, 
"  that  the  boat  was  not  loaded  beyond  her  capacity,  but  had  on  a 
heavier  load  than  she  could  carry  through  the  Ghamplain  canal; 
that  the  plaintiff's  vessel  was  in  good  sailing  condition ; "  and  the 
evidence  does  not  warrant  any  finding  beyond  those.  The  loss  did 
not  occur  on  the  canal,  but,  as  stated  by  the  referee,  j^hile  the 
plaintiff  was  "  in  the  line  of  his  route,  passing  through  Lake  Gham- 
plain." The  circumstance  that  the  boat  had  on  a  heavier  load  than 
she  could  carry  on  the  canal,  as  is  above  stated,  is  wholly  immaterial 
to  the  question  in  issue. 

The  statement  or  declaration  in  bills  of  lading,  "damage,  or 
deficiency  in  quantity,  if  any,  to  be  deducted  from  chaiges  by  oon« 
signee,"  did  not  impose  a  liability  to  make  good  the  deficiency  oi 
any  responsibility.  It  is  to  be  construed,  in  connection  with  the 
previous  portions  thereof,  specifying  and  defining  plaintiff's  dutj 
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and  obligation,  and  has  reference  only  to  the  damage  and  deficiency 
resulting  from  a  breach  thereof.  The  views  above  expressed  show 
that  the  deficiency  arising  from,  or  caused  by,  the  act  of  Qod,  was 
not  within  the  meaning  of  the  agreement  of  the  parties,  aiK**.  con* 
Bsquently  is  not  such  for  which  the  plaintiff  was  liable,  and  no 
deduction  was  to  be  made  therefor.  He  was,  therefore,  on  the  mer- 
its, entitled  to  recover  freight  for  the  quantity  delivered,  to  which 
his  recovery  was  limited.  See  Abbott  on  Shipping,  244.  The  pro- 
vision in  the  bill  of  lading,  for  the  deduction  of  damage  and  defici- 
ency in  quantity  from  charges  by  the  consignee,  shows  that  freight 
was  tc  *)e  allowed  on  that  which  was  received  by  him.  See,  also, 
*  Kenfs  Com.  227,  and  Abbott  on  Shipping,  244.  The  only  remain- 
ing point  of  the  appellant  to  be  noticed  is  that  raised  by  an  objec- 
tion to  a  question  put  to  Herman  A.  Allen,  one  of  the  witnesses, 
whether  he  thought  ^^it  was  necessary  to  throw  off  the  grain  from 
bow  bin  in  order  to  save  the  boat  and  cargo.''  This  was  objected  to 
by  the  defendant,  ^^  on  the  ground  that  witness  was  not  shown  com- 
petent, and  that  it  was  improper;"  but  was  admitted.  No  excep-. 
tion  was,  however,  taken  to  the  decision,  but  was  taken  to  a  ruling 
made  in  reference  to  a  like  question  put  to  another  witness.  The 
question  was  clearly  admissible.  The  witness  was  a  boatman  or 
captain  of  experience,  and  a  witness  of  the  storm,  and  clearly  com- 
petent to  express  an  opinion  as  to  the  necessity  of  lightening  the 
boat  on  board  of  which  the  barley  was  shipped. 

My  conclusion,  therefore,  upon  the  whole  case  is,  that  the  judg- 
ment  should  be  affirmed  with  costs. 

Lbohabb,  0.,  also  read  an  opinion  in  affirmance.    All  concur. 

Judgment  qfimwd  with  costs. 


To*..  IV.— 89 
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BfaitBi  appellaiit>  v.  The  Columbian  Lktsuraitob  Oompaht. 

(44  19.  7.146.) 

JforlM  intwranee — bunting  of  baU&r —  eomtruction  of  pciioif. 

A  potUej  of  marine  inBiuranoe  exproBely  excepted,  from  the  perile  insured 
against,  **  damage  that  might  be  done  from  the  banting  of  boUeTB,"  bnt  pro- 
Tided  that  onlj  "  loflfl  or  damage  occnrring  Bubeequent  to  and  in  consequence 
of  the  bunting  of  boilen  is  covered  bj  this  poli^."  The  boiler  of  the  Tea- 
sel bunt  and  she  was  immediately  submeTged.  /r«{({,that,  as  the  vessel 
was  rendered  worthless  the  moment  the  rents  and  apertures  were  made, 
the  policy  did  not  cover  the  loss. 

Submission  to  determine  the  right  of  Byans  and  the  Columbian 
Insurance  Company,  under  a  policy  of  insurance  issued  by  the  latter 
to  the  former  in  March,  1864. 

Said  company  insured  said  Evans  against  the  ^^  perils  of  the  sea" 
while  navigating  the  inland  lakes  and  rivers.  The  policy  contained 
the  following  printed  words : 

"  That  there  should  be  excepted  from  the  perils  insured  against,  damages 
that  might  be  done  from  the  explosion  or  bursting  of  boUen,  collapsing  of 
flues,  or  breakage  of  machinery.'' 

There  was  added  the  following  words  in  writing: 

**  It  is  hereby  agreed  that  the  clause  in  this  poUcy  referring  to  the  bunting 
of  boilen,  and  breakage  of  machinery  is  to  be  interpreted  as  follows :  This 
policy  does  not  cover  any  loss  or  damage  done  by  the  bunting  of  boilen,  col- 
lapsing or  breakage  of  machinery,  unless  occasioned  by  some  unavoidable  ex- 
ternal cause,  or  fin  ensues.  Bnt  any  loss  or  damage  occurring  to  the  vessel 
subsequent  to  and  in  consequence  of  the  bunting  of  boilen,  collapsing  of  flues 
or  breakage  of  machinery  is  covered  by  this  i>olicy." 

While  this  policy  was  in  force  the  boiler  of  the  vessel  burst  and 
the  vessel  sank  within  five  or  ten  minutes.  Upon  this  state  of  facts, 
the  insured  claims  that  the  underwriter  is  liable  for  the  loss.  The 
underwriter  insists  that  the  loss  arises  from  a  peril  excepted  fix)m 
the  risk,  to  wit:  the  bursting  of  the  boiler.  A  photograph  of  the 
vessel,  after  she  was  submerged,  was  submitted,  showing  rents  and 
apertures  uncovering  the  ribs  of  the  forequarter  of  her  bow.    IJpop 
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the  agreed  case  the  general  term  rendered  judgment  in  ihyor  of 
defendant    Eyans  appealed  to  this  court 

Oeorg$  B.  Hibibard^  for  the  appellant 

Jjudleif  FiMi  for  respondent,  dted  2  Pars.  Ins.  Law.  55 ;  Strong 
\  Sun  Mutual  Ins.  Co.^  31  N.  Y.  103 ;  St.  John  v.  Amer.  Ins.  Oo.,  11 
id.  516 ;  Barlow  r.  Soott,  24  id.  40 ;    Paierson  y.  Harris,  1  Best 

6  Smith,  336, 353 ;  1  PhilL  Ins.,  §§  1086, 1087 ;  Bammoall  t.  Cfhurch, 
1  Gaines,  217,  234 ;  Magnus  v.  Buttemsr,  11  G.  B.  76 ;  Heame  v.  Ed^ 
mundSy  1  Brod.  &  B.  388 ;  WMs  v.  Hopwoodj  3  B.  &  Ad.  20 ;  Cbr- 
ooran  y.  Oum^,  1  Ellis  &  B.  456, 463 ;  Blays  t.  Chesapeake  Ins.  Co^ 

7  Granch,  415 ;  McCargo  v.  New  Orleans  Ins.  Co.,  10  Bob.  (La.) 
202 ;  Dalrymph  v.  Dalrymple,  2  Hagg.  (Gonn.)  93. 

Gbay,  G.  If  the  loss  of  this  yeesel  was  immediate  upon,  and  not 
subsequent  to,  the  bursting  of  the  boUer,  the  defendant  is  entitled  to 
judgment  In  order  to  a  recoyery  by  the  plaintiffs,  the  onus  is  upon 
them  to  show  by  the  facts  agreed  upon  that  it  was  subsequent  to 
that  eyent  The  conceded  facts  do  not,  as  a  whole,  in  any  aspect  in 
which  they  can  be  presented,  contain  an  admission  or  justify  an  in- 
ference that  there  was,  between  the  bursting  of  the  boiler  and  the 
time  when  the  yessel  became  submerged,  a  moment,  when  for  any 
premium  howeyer  great  she  could  haye  been  insured  against  sinking, 
or  that  she  was  of  any  yalue  whateyer.  The  facts  agreed  upon  are 
not  represented  by  words  alone.  It  is  by  words  agreed,  in  substance, 
that  an  explosion  occurred ;  that  it  caused  the  boiler  to  burst,  and 
thereby  rents  and  apertures  to  be  made  in  her  hull  and  body,  througli 
which  large  bodies  of  water  then  commenced  to  enter  within  the  yes- 
seL  A  photograph  of  agreed  truthfulness  representing  the  ap- 
pearance of  the  yessel  after  she  became  submerged,  exhibits  the 
whereabouts  of  the  rents  and  apertures  in  her  hull  and  body,  and 
their  extent,  through  which  it  is  agreed  the  water  immediately  com- 
menced to  enter,  communicate  to  the  mind  as  clearly  as  words  can 
(the  bursting  of  the  boiler  and  the  commeucement  of  the  water's 
entering  being  simultaneous),  that,  firom  the  extent  of  the  apertures 
and  the  large  quantities  of  water  entering  through  them,  that  no 
inteii)Osition  could  haye  rescued  her  from  sinking.  It  is  true  that 
tliis  fact  is  not  stated  in  so  many  words;  but  the  facts  stated  n: 
words,  and  those  represented  by  the  photograph,  render  the  proposi* 
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tion  here  stated  self^yident ;  if  any  thing  is  lacking,  there  ia  the 
<x>nceded  teuct  that  the  inflowing  of  the  water  was  so  rapid  that  she 
became  submerged  in  from  five  to  ten  minntes.  When,  therefore, 
the  moment  the  boiler  burst,  the  vessel  necessarily  became  valueless, 
the  loss  became  at  once  total,  immediate,  and  not  subsequent  to  the 
cause  that  occasioned  it.  When  the  injury  is  such,  that  the  con- 
summation of  the  loss  insured  against  commences,  as  in  this  case, 
the  moment  the  injury  is  inflicted^  and  is  certain  to  be  speedily 
effected,  it  is  not  divisible,  part  immediate,  part  subsequent,  but 
immediate  and  total,  whenever  the  thing  insured  is  rendered,  the 
moment  of  the  injury  that  caused  it,  of  no  value.  This  vessel  was 
manifestly  worthless  the  moment  the  rents  and  apertures  were  mada 
The  judgment  should  be  affirmed. 
Hum,  0.,  read  a  dissenting  opinion. 

Jw^fment  qfimml  wUk  msHil 


Voox  T.  Bbbtlit,  appdlaat 

'Thtb  agent  of  defendants  exhibited  Bamples  of  tea  to  plaintiff  and  negotiated 
a  verbal  iale  in  valae  exceeding  $60.  Sabeequent!/,  a  bill  of  oale  and 
the  tea  were  forwarded.  There  waa  no  warrantj  in  the  bill  of  sale,  but  the 
tea  waa  found  to  be  onaoond.  HM^  that  the  tranaaction  was  an  exeeated 
■ale  with  warrantj,  and  that  the  plaintiff  waa  entitled  to  reoover  without  anj 
offer  to  return  the  tea  for  breach  of  warrantj.  Letter  preaa  copiea  of  cor- 
respondence are  mere  aeoondarj  evidence. 

AonoK  for  a  breach  of  warranty  by  Foot  against  Bentley  and 
Burton.  The  agent  of  defendants,  on  the  19th  of  March,  1863, 
negotiated  a  verbal  contract  with  plaintiff  at  his  place  of  business 
at  Rome,  for  the  delivery  of  tea,  valued  at  several  hundred  dollars^ 
and  warranted  to  be  better  than  the  sample  which  was  produced 
at  the  time  of  the  negotiation.  The  understanding  was,  that  the  tea 
should  remain  in  the  hands  of  defendants  until  oanal  navigation 
should  open,  and  that  plaintiff  should  hAveaondit  of  four  months 


DEGEMBEB  TEBM,  1870.  ^ 

Foot  V.  Bentley. 

On  the  21st  of  March,  defendants  transmitted  to  plaintiff  an  invoice 
of  the  tea  in  these  words:  '^Bought  of  Bentley  &  Burton,  fourteen 
chests  of  Y.  H.  tea  "  (stating  the  quantity  in  each  package)  "  amount* 
Ing  to  $742.28,  at  four  months.^'  A  subjoined  memorandum  stated 
that  the  goods  were  to  be  "  stored  and  insured  free  until  river 
opens.''  The  plaintiff  received  the  goods  on  May  9,  and  did  not 
examine  it  until  June  20,  when  it  was  discovered  to  be  unsound. 
Tlie  plaintiff  claimed  that  he  had  sustained  damages  amounting  to 
$430.10.  It  appeared  at  the  trial  that  plaintiff  had  given  his  note 
for  the  tea,  and  evidence  was  admitted  over  defendants'  objection 
to  show  the  parol  warranty.  Letter  press  copies  of  correspondence 
on  the  subject  of  the  quality  of  the  tea  were  offered  by  plaintiff  as 
primary  evidence,  and  were  admitted  over  defendants'  objection. 
Defendants  moved  for  a  nonsuit,  which  was  denied.  Judgment  was 
then  rendered  for  plaintiff  for  $430.10  damages,  whereupon  defend- 
ants appealed  to  general  term.  The  general  term  affirmed  the  judg- 
ment, and  defendants  further  appealed  to  the  court  of  appeals. 

Francis  Keman,  for  appellants,  contended  that  there  was  no  sus- 
tainable warranty,  and  cited  Shindler  v.  Houston,  1  N.  Y.  261 ; 
Ward  V.  ShaWy  7  Wend.  404 ;  RusseU  v.  MchoU,  3  id.  112 ;  Andrews 
V.  Dietrichf  14  id.  31 ;  Dovmer  v.  Thompson,  2  Hill,  137 ;  Ohitty  on 
Oont.  455,  6  Am.  from  3d  Lon.  ed. ;  Lafarge  v.  Bickert,  5  Wend. 
187 ;  Mumford  v.  McPherson,  1  Johns.  414 ;  Van  Ostrand  v.  Beed, 

1  Wend.  424.  It  was  the  duty  of  plaintiff  to  notify  defendants  of 
the  unsoundness  of  the  tea  within  a  reasonable  time.  Beed  v.  Ban- 
doll,  29  N.  Y.  358,  362,  363 ;  Hargous  v.  Stone,  5  id.  73.  Letter 
press  copies  of  correspondence  should  not  be  admitted  as  primary 
evidence. 

D.  M,  K.  Johnson,  for  respondent,  dted  Terry  v.  Wheeler^  26 
N.  Y.  520 ;  Blackburn  on  Sales,  122,  marg.  p. ;  Ghitty  on  Gont  375, 
and  note;  Kimierly  v.  Patchin,  19  N.  Y.  320 ;  Lansing  v.  Turner, 

2  Johns.  13 ;  Oliplmnt  v.  Baker,  5  Denio,  379 ;  Tarling  v.  Baxter,  6  B. 
&  0.  360;  Hind  v.  Whitehouse,  7  East,  558;  Phasants  v.  Pendleton^ 
6  Band.  473 ;  Jackson  v.  Anderson,  4  Taunt.  24;  Damon  v.  Osbom, 
1  Pick.  477.  The  press  copies  are  primary  evidence.  Hubbard  v. 
Bussell,  24  Barb.  404 ;  Ivony  v.  Orchard,  2  Bos.  &  Pul.  39. 

Qray,  C.  One  of  the  principal  grounds  relied  upon  by  the  ap- 
pellants' counsel  for  the  reversal  of  the  judgments  appealed  from  is^ 
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that  the  paper  of  Maroh  21»  1868,  made  by  the  defendanti^  entry 
olerky  rtating  the  nnmber  of  packages  of  tea  bought  by  the  plain- 
tiff, the  total  Bum  to  which  they  amonnted,  and  the  plaintiff's  sub- 
sequent order  to  forward  the  tea»  being  the  only  written  eyidence  of 
the  bargain,  parol  evidence  of  the  warranty  should  hare  been  ex- 
dudedy  or  not  considered.  The  answer  is,  that  on  the  19th  of 
Maruh,  when  the  bargain  was  made,  it  was  not  known  to  the  plain- 
tiff, or  the  defendants'  agent,  how  many  packages  of  tea  the  defend- 
ants had  of  the  kind  indicated  by  the  sample ;  all  they  had  was 
included  in  the  purchases.  This  paper  simply  afforded  the  informa- 
tion necessary  to  enable  .the  plaintiff  to  forward  his  note  for  the 
proper  amount  at  four  months ;  beyond  that  it  amounted  to  nothing 
more  than  an  admission  that  a  sale  had  been  made;  it  did  not  effect 
one.  Filkina  v.  Whyland,  24  N.  Y.  888, 841.  In  Jeffery  t.  WaUan, 
1  Stark.  885,  application  was  made  to  the  plaintiff  by  the  de* 
fendanfs  son,  in  defendant's  behali^  for  the  loan  of  a  horse,  he 
answered,  that  he  had  none  except  a  black  horse  who  shied,  that  if 
he  took  him  on  hire  he  must  be  liable  for  all  accidents ;  on  these  terms 
the  bargain  was  made  at  the  rate  of  two  guineas  a  week  for  six 
weeks ;  after  the  bargain  a  memorandum  was  made  by  the  plaintiff 
and  kept  by  him,  in  these  words:  ^  Six  weeks,  at  two  guineas  a 
week ; "  signed  Walton,  Jr.  The  horse  shied,  and  in  consequence 
was  injured ;  in  a  suit  for  damages  the  question  was,  whether  parol 
evidence  of  that  portion  of  the  agreement,  in  which  the  defendant 
agreed  to  be  liable  for  all  accidents,  was  admissible,  and  it  was  held 
that  inasmuch  as  the  written  memorandum  regulated  only  the  time 
of  hiring,  and  the  rate  of  payment,  parol  eyidence  was  admissible 
to  prove  the  agreement  to  be  responsible  for  all  accidents.  In  that 
case  the 'price  and  time  was  known  to  both  parties ;  in  this  case  the 
number  of  packages  bought  was  not  The  bill  or  memorandum 
referring  evidently  to  what  had  been  bought,  simply  stated  the  num- 
ber, weight,  and  value  at  the  price  previously  agreed  upon  to  enable 
the  plaintiff  to  transmit  his  note  for  the  true  amount.  See  Eusan 
V.  Henderson,  1  Foster,  224 ;  All&n  v.  Pink,  4  Mees.  ft  Wels.  140, 
and  24  N.  Y.  339. 

It  was  also  objected,  that,  because  the  plaintiff  did  not,  at  the 
earliest  practicable  time  after  the  tea  was  received  in  store,  examine 
ii^  and,  on  account  of  its  being  of  less  value  than  the  sample,  offer 
to  return  it,  he  ought  not  to  recover;  and  in  support  of  that  propo- 
sition the  case  of  Reed  v.  Randall,  29  N.  Y.  368,  was  dted.    The 
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fiiote  in  that  case  did  not»  as  the  court  decided,  oonstitate  a  war- 
ranty ;  and  it  was  disposed  of  upon  that  ground.  In  this  case  the 
warranty  is  found  as  a  tdct  No  obligation,  therefore,  existed  re- 
quiring the  plaintiff  to  return,  or  offer  to  return,  the  property  war» 
ranted.  Muller  v.  E7io  and  otJiers,  14  N.  T.  597.  The  remaining 
question  arises  upon  the  exception  taken  to  the  admissibility  of  the 
letter  press  copies  of  the  plaintiff's  letters  addressed  to  the  defend- 
ants. We  are  of  the  opinion  that  they  were  not  in  any  sense  origi- 
nal papers,  and  were,  in  their  character,  copies  to  the  same  extent 
that  other  copies  carefully  compared  would  have  been,  neither  of 
which  could  be  read  in  evidence  without  first  giving  notice  to  pro- 
duce the  originals ;  and  hence,  in  our  judgment,  the  exception  wai 
well  taken,  and  the  judgment  must,  for  that  reason,  be  reversed. 
Babi^  0.y  also  delivered  an  opinion  for  reversal 

JudgmetU  reversed. 


WiLKiKS,  appellant,  y.  Bakli. 
(iiN.T.ia.) 

Bmktepen — UabMyfor  meneg  depeeUed  In  mtfe, 

A  gvest  at  a  hotel  in  New  York  State  delivered  a  sealed  envelope  to  the 
proper  servant,  stating  that "  it  contained  mono/."  The  package  contained 
$20^000,  bat  had  no  indorsement  of  the  amount  upon  it,  and  was  stolen  from 
the  safe:  Bj  the  law  of  1800  the  proprietor  of  a  New  York  hotel  ma/  pro- 
vide a  safe,  to  be  kept  at  the  office,  and  notifjr  his  gaests  that  thej  maj 
deposit  their  money,  jewels  or  ornaments  therein  bj  posting  a  notice  in  the 
room  of  the  gaest ;  and  the  neglect  of  the  gaest  to  deposit  snch  articles  re- 
lieves the  proprietor  from  liability  for  loss.  In  an  action  to  recover  for  the 
money,  AM,  that  the  proprietor  was  liable  for  the  whole  amount  of  money 
deposited. 

AonoN  by  Wilkins  against  W.  P.  and  W.  H.  Earle  to  recover  for 
the  loss  of  a  package  of  money  deposited  by  plaintiff  with  defend- 
ants while  a  guest  at  their  hotel  in  New  York  city.  The  facta 
appear  in  the  opinion. 
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$1,000.  Our  principal  duty  is  to  determine  which  of  theie  mice  ii 
the  correct  one. 

Whether  the  defendants  were  bound  to  reoeiye  on  deposit  so  laige 
a  sum  is  not  in  question.  They  did  receiye  it»  and  deposited  it  in 
their  safe,  in  pursuance  of  their  notice,  and  the  statute  by  which  it 
was  authorized.  Whether  the  hhbel  upon  the  same  was  a  sufficient 
compliance  with  their  notice  is  not  before  us.  The  statute  makes 
uo  mention  of  label,  and  nothing  can  be  more  yague  than  this 
term  as  used  in  their  notice.  The  most  general  idea  of  a  label  is 
not  of  a  separate  strip  of  paper  or  parchment,  but  a  written  descrip- 
tion of  the  article  upon  which  it  is  placed  or  made,  as  to  its  owner- 
ship, or  character,  or  quality  or  extent  The  name  of  Mr.  Wilkins 
was  a  label.  It  indicated  ttie  ownership.  The  sum  of  120,000,  if 
written  upon  the  enrelope,  would  hare  been  a  label  It  indi- 
cated  the  value  of  the  parcel.  A  simple  indorsement  of  the  word 
*'  money,''  or  ^yaluables,"  would  have  been  a  label  If  the  defend- 
ants deemed  a  label  important,  and  wished  to  raise  a  question  of  law 
upon  the  suffidenoy  of  the  label  on  this  package,  they  should  have 
made  a  specific  point  upon  it  at  the  trial,  and  asked  for  a  ruling 
there.  This  they  did  not  do,  and  the  question  cannot  be  made  in 
this  court 

The  liability  of  an  innkeeper  for  the  goods  of  his  guest  has  been 
settled  for  centuries.  The  act  of  1855  does  not  purport  to  create  it 
nor  eyen  to  declare  it  It  assumes  the  liability.  It  enacts  that  when- 
erer  the  proprietors  of  an  hotel  shall  provide  a  safe  in  their  office 
for  the  keeping  of  money,  jewels,  or  ornaments  belonging  to  their 
guests,  and  shall  notify  their  guests  thereof,  and  a  guest  shall  neg- 
lect to  deposit  his  money,  jewels  or  ornaments  therein,  the  proprie- 
tor shall  not  be  liable  for  any  loss  of  the  same  by  his  guest  This 
act  assumes  that,  before  its  passage,  the  innkeeper  was  liable  for  the 
loss*  of  the  money,  jewels  or  ornaments  of  his  guest  It  assumes 
that  he  still  remains  liable,  if  a  deposit  is  made  by  the  guest  of  his 
money  or  jewels,  according  to  the  terms  of  the  act  It  neither  en- 
laiges  or  restricts  the  liability.  It  leaves  it  as  the  common  law  fixes 
it»  with  the  condition  as  to  money  and  jewels,  that,  if  a  particular 
notice  is  given  by  the  innkeeper,  ^e  liability  shall  not  attach  unless 
such  money  and  jewels  are  deposited  in  the  office  safe.  In  the  pres- 
ent case  this  notice  was  given  and  the  condition  was  complied  wifch* 
The  liability  stands  therefore  as  the  common  law  fixed  it 

In  support  of  a  rale,  which  in  its  general  terms  is  conceded  bj 
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aD,  it  is  not  neoeisary  to  dte  anthoritiefl.  I  will  hereafter  refer  to 
some  of  those,  which  in  their  ihots  bear  upon  the  point  now  in  con- 
tention. 

Is  there  any  basis  in  principle  or  in  the  anthorities  for  the  distinc- 
tion made  by  the  defendant,  to  wit,  that  an  innkeeper  is  liable  only 
for  such  an  ampnnt  of  money  as  is  necessary  for  the  reasonable  ex* 
penses  of  the  guest  ?  This  cUstinction  is  sought  to  be  maintained 
npon  the  analogy  to  the  case  of  a  carrier  of  passengers,  who  is  liable 
only  for  money  or  articles  conyenient  to  the  trayeler  on  his  jonmey, 
and  not  for  goods  or  merchandise  as  such.  I  will  cite  a  few  among 
the  many  cases  reported  in  the  English  coorts,  as  weU  as  in  those 
of  this  State,  to  show  that  this  distinction  cannot  be  maintained.  I 
think  it  will  appear  that  the  innkeeper  is  liable  to  the  gaest  for  the 
yalne  of  all  his  property  lost^  whether  it  be  intended  for  his  personal 
conyenience,  or  for  traffic,  or  for  any  other  general  or  permanent 
purpose. 

The  law  was  correctly  laid  down  by  Lord  Ookb  in  Oalgtfs  Ocm 
more  than  S50  years  since.  8  Oo.  Bep.  208,  8S,  a.  That  case  con- 
tains an  abstract  of  the  law  touching  the  liabililies  of  innkeepers. 
*^  It  was  resolyed  per  totam  curiam  this  term.  L  That  if  a  man 
comes  to  a  common  inn,  and  deliyers  his  horse  to  the  hostler,  and 
requires  him  to  be  put  to  pasture,  which  is  done  accordingly,  and 
the  horse  is  stolen,  the  innholder  shall  not  answer  for  it.  3.  The 
words  are  earum  bona  et  cataXla  infra  hospitia,  and  because  the 
horse  which,  at  the  request  of  the  owner,  is  put  to  pasture,  is  not 
infra  hogpitiumf  the  innholder  is  not  bound  by  law  to  answer  for 
him  if  he  be  stolen  out  of  the  pasture  *  *  *  but  it  was  holden 
that  if  the  owner  doth  not  require  it,  but  the  innholder,  of  his  own 
head,  puts  the  gnesfs  horse  to  grass,  he  shall  answer  for  him  if  he 
be  stolen  *  *  *  5.  Although  the  words  eorum  bona  et  cataXla 
do  not  of  their  proper  nature  extend  lo  charters  and  eyidences  con- 
cerning freehold,  or  inheritance,  or  obligations,  or  other  deeds  or 
specialties,  being  things  in  action,  yet  in  this  case  it  is  expounded 
by  the  latter  words  to  extend  to  them ;  and,  therefore,  if  one  brings 
a  bag  or  chest,  etc,  of  eyidences  into  the  yin  as  obligations,  deeds, 
or  other  specialties,  and  by  default  of  the  innkeeper  they  are  taken 
away,  the  innkeeper  shall  answer  for  them,  and  the  writ  shall  be 
bona  caiaiUa  generally,  and  the  declaration  shall  be  special.'' 

In  Bennei  y.  MMor,  5  T.  B.  273,  the  case  was  this :  The  plain- 
tiff's senrant  had  taken  a  quantity  of  goods  to  market  to  sell.    Being 
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unable  to  dispose  of  theniy  he  went  with  them  to  the  defendant's  inn* 
and  asked  the  defendant's  wife  if  he  conld  leaye  the  goods  there  till 
the  next  market  day,  the  week  following.  She  replied  that  she  conld 
not  tell  for  they  were  yery  ftdl  of  parcels.  The  servant  then  sat 
down,  had  some  liqaor,  and  put  the  goods  on  the  floor  immediately 
behind  hinu  When  he  got  np,  after  sitting  a  little  while,  the  goods 
were  missing.  A  reoorery  was  had,  which,  upon  a  role  to  show 
cause  before  Abohubt,  Bitllbb  and  Obosb,  JJ.,  was  sustained.  It 
will  be  obsenred  that  the  subject  here  was  merohandisCy  which  the 
servant  had  taken  to  market,  and  which  he  wished  to  store  until 
the  next  market  day.  It  had  none  of  the  quality  of  baggage  or  of 
articles  of  personal  conyenience. 

In  KerU  y.  Shuchard,  2  B.  &  Ad.  803,  the  head-note  is,  '<  An 
innkeeper  is  responsible  for  money  belonging  to  his  guest''  The 
plaintiff  and  his  wife  were  guests  at  the  defendant's  inn.  The  wife 
left  her  reticule,  containing  money,  on  her  bed.  Betuming  for  it 
in  a  few  minutes,  it  was  gone.  The  report  does  not  state  the 
amount  of  the  money  lost  On  the  trial  it  was  urged,  on  behalf  of 
the  innkeeper,  that  he  was  responsible  for  goods  and  chattels  only, 
and  not  for  money.  The  jury  found  a  verdict  for  the  plaintiff;  and 
on  a  motion  before  Lord  Ohief  Justice  TsiirrBBDEiir  and  Justices 
Pabkb,  TAUirtOK  and  Pattbsok,  the  same  point  w|us  taken. 
AiSDBEWB,  Sergeant,  urged,  that  while  innkeepers  are  liable  for  goods 
and  chattels,  ^  there  is  no  authority  to  show  that  they  are  so  for 
money.  If  they  be,  there  will  be  no  limit  to  their  responsibility. 
An  innkeeper  cannot  know  or  form  any  judgment  of  the  amount 
of  money  a  guest  may  have."  The  court  sustained  the  verdict, 
holding  the  innkeeper  responsible  for  the  money. 

In  Jones  v.  Tylery  1  Ad.  &  Ell.,  the  horse  and  gig  of  the  guest 
were  taken  in  charge  by  the  defendant's  hostler,  who  placed  the  gig 
in  the  open  street  The  gig  having  been  stolen,  the  innkeeper  was 
held  responsible. 

Richmond  v.  Smith,  8  Bam.  &  Ores.  9, was  a  recovery  against 
the  innkeeper,  for  the  value  of  certain  packages  of  silk  which  the 
plaintiff  had  and  exposed. for  sale.  The  defense  was  attempted  on 
the  ground  that  the  plaintiff  had  taken  the  goods  under  his  own 
protection  in  his  private  room.  It  was  not  argued  that  the  droum^ 
stance  that  the  goods  were  articles  of  merchandise  afforded  a 
defense. 

Of  the  same  character  are  the  reports  in  our  own  State.    CluU 
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V.  Wiggins^  14  Johns.  175,  was  this :  The  plaintiff  came  to  the  de- 
fendant's inn  with  a  load  of  wheat  and  harley,  and  was  received  as  a 
gaest  for  the  night  The  horses  were  put  into  the  stable,  and  his 
sliigh  with  its  contents  into  a  wagon-house,  where  it  was  usual  for 
the  defendant  to  receive  loads  of  that  description.  The  next  morn- 
ing it  was  discovered  that  the  wagon-house  had  been  broken  open, 
and  the  wheat  and  barley  stolen.    The  innkeeper  made  two  points : 

1.  That  the  goods  had  not  been^delivered  into  his  special  custody. 

2.  That  he  derived  no  profit  from  keeping  the  wheat  The  recovery 
for  the  value  of  the  grain  was  sustained. 

In  HaUenbahe  v.  FUhf  8  Wend.  547,  the  plaintiff  stopped  with 
his  horse  at  the  defendant's  inn,  and  upon  calling  for  his  horse  his 
saddle  and  bridle  could  not  be  found.  The  plaintiff  brought  trover 
for  the  saddle  and  bridle.  The  supreme  court  held,  that  in  trover, 
he  must  prove  an  actual  conversion,  and  that  a  conversion  was  not 
sufficiently  proved.  They  say,  that,  upon  the  facts  presented,  there 
could  be  no  doubt  that  an  action  on  the  case  upon  the  custom  would 
have  lain  against  the  defendant 

In  Piper  v.  Many,  21  Wend.  283,  the  plaintiff,  with  his  horses 
and  a  sleigh  load  of  butter,  stopped  at  the  de&ndanfs  inn.  A  por- 
tion of  his  butter  was  stolen  during  the  night  The  defendant 
endeavored  to  protect  himself  on  the  ground  that  the  butter  was 
sot  brought  within  the  inn,  but  was  left  in  the  yard.  The  court 
held  the  defendant  liable. 

So  recently  as  the  year  1865,  in  Hulet  v.  Swift,  85  N.  Y.  571, 
a  similar  case  was  presented.  The  plaintiff's  servant,  with  his 
horses,  wagon,  and  a  load  of  buckskin  goods,  stopped  for  the  night 
at  the  defendant's  inn.  A  fire  occurred  during  the  night,  by  which 
the  property  was  destroyed.  It  did  not  appear  how  the  fire  origi- 
nated, and  there  was  no  evidence  of  negligence  on  the  part  of  the 
defendant    The  defendant  was  held  to  be  responsible. 

On  the  general  principle,  see,  also,  Story's  Com.,  §§  480,  481 ;  2 
Black.  Com.  430 ;  2  Kent's  Com.  593. 

The  cases  cited  show  that  the  distinction  contended  for  by  the 
defendant's  counsel  cannot  be  maintained.  I  am  not  aware  of  a 
single  reported  case  which  sustains  it^  nor  of  any  elementary  writer 
who  gives  countenance  to  it 

It  is  true,  that  the  days  of  violence,  which  in  early  times  required 
this  protection  to  the  traveler,  have  parsed  away.  It  is  not  certain, 
however,  that  we  are  less  exposed  to  fraud.    We  may  have  grown 
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^ser  and  better  than  our  fathers.  It  is  to  be  hoped  that  ^e  have 
It  may  be,  however,  a  change  of  manners  rather  than  of  moral&  The 
day  of  the  two-handed  broad-sword  has  gone  by;  thai;  of  sleight-of- 
hand  and  finesse  hare  come  in.  A  gnest  is  in  less  danger  of  being 
robbed  and  murdered,  but  possibly  not  of  being  cheated.  He  is 
now  required  to  place  his  money  and  his  valuables  in  the  actual 
custody  of  his  host,  as  a  condition  of  a  protection  for  his  money 
and  jewels.  Laws  of  1855.  The  law  makes  no  provision  for  any 
evidence  of  this  deposit.  In  the  case  before  us  the  clerk  declined 
to  give  any.  He  deposits  his  money,  and  that  is  all  he  knows 
about  it,  and  he  can  do  nothing  toward  its  protection.  May  the 
innkeeper  say  that  he  has  been  robbed,  and  that  he  is  thereby 
excused  ?  Who  has  robbed  him,  a  stranger  or  his  servant  ?  May 
he  say  that  the  amount  is  too  large  ?  He  has  ample  means  of  pro- 
tecting it  If  his  servants  and  himself  are  honest,  the  money  is 
safe  in  its  deposit.  This  honesty  he  is  bound  to  guaranty.  The 
guest  is  quite  in  the  power  of  the  host,  and,  unless  the  ancient  rule 
is  maintained,  the  danger  to  the  public  will  be  great.  I  see  nothing 
in  the  present  condition  of  society,  or  modes  of  doing  business,  that 
calls  for  its  relaxation. 

The  defendants  make  some  minor  points,  to  which  I  will  refer 
They  say,  that,  if  the  plaintiff's  negligence  contributed  to  the  loss, 
he  cannot  recover,  and  that  the  question  of  his  negligence  should 
have  been  submitted  to  the  jury.  There  was  nothing  upon  that 
point  to  leave  to  the  jury.  If  it  had  been  so  left,  and  the  jury  had 
found  negligence,  it  would  have  been  the  duty  of  the  court  to  set 
aside  the  verdict 

The  defendants,  again,  asked  the  court  to  charge,  that,  if  the 
plaintiff's  relation  of  material  facts  was  contradicted  in  important 
particulars  about  which  he  could  not  be  mistaken,  his  evidence  was 
not  entitled  to  credit.  This  was  simply  asking  the  court  to  usurp 
the  province  of  the  jury,  and  to  hold,  as  matter  of  law,  that,  in  a 
conflict  of  evidence,  the  defendants'  witnesses  were  right  and  the 
plaintiff  was  in  the  wrong.  The  court  very  properly  charged,  that, 
if  the  jury  believed  that  the  testimony  of  the  plaintiff  was  contra- 
ciicted  in  important  particulars  by  witnesses  whose  testimony  they 
preferred  to  his  in  regard  to  transactions  testified  to  by  both,  they 
were  authorized  to  disbelieve  his  whole  statement  They  were  not 
bound,  but  they  were  authorized,  to  do  so. 

The  defendants  say,  also,  that  it  was  error  to  admit  evidence  that^ 
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at  a  time  anterior  to  the  alleged  deposit,  and  at  a  place  distant,  the 
plaintiff  was  seen  in  possession  of  money  and  bills  corresponding 
in  appearance  with  the  deposit,  and  to  allow  the  witness  to  state  its 
probable  amount  The  evidence  of  Mitchell  was  of  this  character. 
He  testified  that,  in  April,  1863 — the  deposit  being  on  the  20th  of 
thnt  month  —  the  plaintiff  was  at  his  office  in  Philadelphia,  and 
4'hile  there  he  saw  him  take  out  an  envelope  containing  two  French 
drafts,  drawn  by  the  Citizens'  Bank  of  Looisiana,  and  a  large 
amount  of  money,  several  tl,000  notes  and  several  $100  notes 
(greenbacks),  and  that,  although  he  did  not  count  it,  he  was  satis- 
fied that  he  saw  from  112,000  to  115,000.  The  judge  admitted  this 
evidence ;  and  it  must  be  conceded  that  it  was  calculated  to  produce 
an  impression  with  the  jury  in  the  plaintiff's  favor.  The  plaintiff 
testified  that  the  deposit  he  made  with  the  defendant's  clerk  included 
two  French  drafts,  drawn  by  the  Citizens'  Bank  of  Louisiana  on 
parties  in  Paris,  and  that  his  money  consisted,  among  other  items, 
of  a  number  of  government  bills  (commonly  called  greenbacks, 
from  their  color),  of  the  denomination  of  $1,000  and  of  $100. 

I  think  no  one  would  have  denied  the  admissibility  of  this  evidence, 
if  the  time  and  place  had  been  Earle's  hotel  and  April  20th  after 
^ea.  The  plaintiff  says  that,  after  tea,  at  six  or  seven  o'clock  on 
that  evening,  in  the  hall  near  the  water  closet,  he  put  these  securi* 
ties  in  a  new  envelope,  and  proceeded  directly  to  the  office  and  made 
the  deposit  If  some  one  had  seen  these  drafts  and  these  bills  while 
tlius  in  the  course  of  transfer,  and  had  been  able  to  speak  with  as 
much  definiteness  as  to  the  amount  as  Mitchell  did,  I  think  it  would 
be  evidence,  although  he  did  not  accompany  the  plaintiff,  or  have 
him  constantly  under  his  eye  until  he  made  the  deposit  To  reject 
it,  would  evince  too  much  nicety  and  fastidiousness  in  applying  the 
rules  of  law.  It  is  true  that  the  fact  that  the  plaintiff  had  his  money 
and  these  securities  does  not  certainly  prove  that  he  made  the  de- 
posit It  is  equally  true  that  he  could  not  have  made  the  deposit 
he  testifies  to,  unless  he  had  them.  When  you  prove,  therefore,  that 
shortly  before  the  20th  of  April  the  plaintiff  had  in  his  possession 
the  particular  drafts  Which  he  claims  to  have  deposited,  and  the  par- 
ticnlar  bills  of  $1,000  and  $100  which  he  also  claims  to  have  depos- 
ited, some  links  in  the  chain  are  furnished.  Their  strength  depends 
a  pen  their  nearness  and  relation  to  the  transaction.  Kennedy  v. 
llic  People,  39  N.  Y.  245.  If  A.,  at  seven  o'clock,  had  seen  this  en- 
velope and  its  contents  with  the  plaintiff,  and  B.,at  five  minutes  past 
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miwent  had  seen  him  make  the  deposit^  I  think  the  two  oonld,  Ij  the 
inference  of  the  jnry,  be  connected  together,  although  there  waaan 
inteiral  when  he  was  not  within  the  sight  of  either.  There  ia  a 
legal  presumption  of  continuance.  A  partnership  once  established 
is  presumed  to  continue.  Life  is  presumed  to  exist  Possession  is 
presumed  to  continue.  The  tact  that  a  man  was  a  gambler  twenly 
months  since,  justifies  the  presumption  that  he  continues  to  be  ona 
An  adulterous  intercourse  is  presumed  to  continue.  So  of  owner- 
ship and  non-residence.  Waleod  t.  J?a^  9  Barb.  S71 ;  Cbqpsr  t. 
Dedrichy  %%  id.  516;  SmUh ▼.  amUh,  4  Paige^  488;  MeMalum  y. 
Harrison,  %  Seld.  448;  Simper  t.  Van  MiddUwarth,  4  Denio,  481; 
yixan  T.  Palmer,  10  Barb.  175.  This  analogy  is  fiiirly  applicable  to 
the  present  case,  and  justifies  the  admission  of  this  evidence. 

XTpon  the  whole  case,  I  am  of  the  opinion  that  the  order  of  the 
general  term,  directing  judgment  for  $1,000,  be  rerersed,  with  oosts, 
and  the  judgment  be  entered  upon  the  yerdict  of  the  jury,  with 
costs. 

Lbovabd,  0.,  deUyered  an  opinion  to  the  same  eflSsct  All  concur. 

Judgment  rerersed,  and  judgment  ordered  for  the  plaintiff  for 
ltl964&J7.  and  interest  ftom  the  rendition  of  the  yeidict 
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OOXPJUTT. 
(44H.T.  SIL) 

4  poUesr  of  rnaifna  tosniuiM  wm  Iseaed  on  mewhandlss  agalnal  **  peilla  «f 
tfie  sea,"  "  free  of  parttealiir  arenige  onlj.**  The  vsm el  wm  sabsequentlT' 
wreeked,  and  with  the  oargo  wu  abandoned  bj  the  master  In  good  faith; 
bat  the  inenren  lefaaed  to  aoeept  the  abandonment,  and  afterward  reoor- 
•red  from  the  wreek  aome  of  the  oargo.  BM,  that,  aa  the  Iom  wm  total 
to  the  inaored,  the j  were  entitled  to  reoorer  on  the  pdliflj. 

AonoK  on  a  policy  of  marine  insurance  by  Wallerstein   and 
Kunst  against  The  Columbian  Insurance  Company.    The  policj 
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was  issned  September  25, 1863,  by  defendants,  on  a  cargo  of  coffee 
and  wool  shipped  by  plaintiffs,  and  was  expressed  to  be  against 
perils  of  the  sea  "  free  of  particular  average  only."  On  the  24th  of 
January,  1863,  the  vessel,  while  in  the  region  covered  by  the  policy 
was  wrecked  and  abandoned  by  the  master  in  good  fisuth;  the 
owners  gave  notice  to  the  insurers,  who  reftised  to  accept  the 
abandonment,  and  employed  a  company  of  wreckers,  and  thus  suc- 
ceeded, after  several  months,  in  saving  a  very  small  portion  of  the 
cargo.  The  value  of  the  cofEbe  shipped  was  $27,427;  the  value  of 
that  saved  was  I2.44  over  and  above  the  auctioneer's  charges.  The 
value  of  the  wool  shipped  was  $3,961 ;  the  value  of  that  saved  was 
$1,100  over  and  above  the  auctioneer's  charges.  The  defense  was 
that  the  loss  was  not  total  Flamtifb  obtained  a  verdict  for  $22,883.86 ; 
the  general  term  (superior  court)  set  aside  the  verdict,  and  ordered 
a  new  trial ;  whereupon  plaintiffs  appealed  to  the  court  of  appeals. 

OharJes  (y Conor,  for  appellants,  argued:  1.  That  there  was 
a  warranly  in  the  policy  against  the  total  loss  of  any  of  the  cargo, 
and  cited  Marsh,  on  Ins.  603  (5th  ed.)  note  1,  by  Justice  Shbb; 
Phillips  on  Ins.,  §  125 ;  Coster  v.  Phmnix  Ins.  Co.,  2  Wash.  G.  G. 
68 ;  DsUingwrnare  v.  TradssmmCs  Ins.  Co.,  2  Hall,  623, 628 ;  WaJlaoe 
T.  Ins.  Co.,  4  Miller  (La.),  291 ;  Robertson  v.  IVeneh,  4  East,  136. 

2.  The  underwriter  is  liable  for  a  total  loss  of  a  distinct  species  of 
goods,  and  cited  Biaj/s  v.  Cheaspeake  Ins.  Co.,  7  Granch,  418 » 
Humphreys  v.  Union  Ins.  Co.,  8  Mason,  440 ;  Cfuerlain  v.  Columbian 
Ins.  Co.,  7  Johns.  527 ;  Brooks  v  Louisiana  8t.  Ins.  Co^  4  Martin, 
N.  S.  640;  Same  v.  Same,  5  id.  580;  Wadsworth  v.  Pacific 
Ins.  Co.,  4  Wend.  40,  41,  44 ;  Newlin  v.  Ins.  Co.,  20  Penn.  817 ; 
Ins.  Oo.y.  Bland  S  Coleman,  9  Dana^  148,  154  to  157;  Williams 
T.  Cote,  4  Shepley,  209  ;  Professor  Sharswood,  in  his  note  to 
ToL  67  of  the  English  Oom.  Law  Reports,  Phila.,  citing  2  Arnold  on 
Ins.  855;  Balli  v.  Jansen,  6  Ellis  &  Black.  446  ;  see  comment 
on  this,  8  0.  B.  N.  S.,  J.  Sooir,  19 ,  Duff  v.  Maehonrie,  8  0. 
B.  N.  S.  16;  Wilkinson  v.  Hyde,  id.  80;  Baily  on  the  Perils  of  the 
Sea,  23,  24,  25 ;  Shee's  Marshall  on  Insurance,  182,  not«  b. 

8.  The  abandonment  was  proper  and  fixed  the  liabilily  of  the 
insurers;  and  dted  DeCandra  v.  Swann,  16  J.  Scott's  Oom.  B.  B. 
(O.  S.)  798, 794;  Lemont  r.Lord,  52  Me.  393,  394^  399. 

4  The  insured  was  not  bound  to  rescue  the  cargo  at  an  enormous 
tqwnse,  and  cited  Haris  note  to  Moreau  v.  U.  S.  Insp^  2  Am. 
Vol.  IV.— 84 
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Lead.  Gas.  533,  middle  §,  also  p.  536;  Phillips  on  Ins.,  §  1770,  5ih 
ed.;  Parry  t.  Aherdeifiy  9  Bam  &  Cres.  411 ;  JarnstDorth  v.  Ilyds, 
18  J.  Scott* s  U.  S.  Com.  B.  856,  857 ;  Roffelte  v.  Surneyy  11  0.  B. 
(2  J.  Scott).  187, 190 ;  Rcw  y.  Salvador,  3  Bing.  (N.  G.)  188;  PooU 
y.  The  Protection  Ins.  Co.,  14  Gonn.  47,  58,  59,  per  Stobbs^  0.  J.; 
TreadwM  v.  Union  Ins.  Co.y  6  Gow.  274;  Bryan  v.  K  T.  Ins. 
Oo^  25  Wend.  618,  and  other  cases. 

Dudley  Field,  for  respondents,  argued:  1.  That  under  such 
a  policy  no  liability  attaches  if  any  of  the  goods  in  specie  arriye 
at  the  place  of  destination,  and  cited  Moreau  t.  U.  S.  Ins.  Co.,  1 
Wheat.  219 ;  Skinner  t.  Western  Ins.  Co.,  19  La.  273 ;  2  Parsons' 
Maritime  Law,  381. 

2.  The  insurers  are  not  liable  if  it  is  in  the  power  of  the  insured  to 
rescue  any  portion  of  the  goods  in  specie,  and  cited  De  Peyster  y. 
Sun  Ins.  Co.,  19  N.  Y.  272 ;  Saltus  v.  Ocean  Ins.  Co.,  14  Johns.  138; 
Neilson  y.  Col.  Ins.  Co.,  3  Gaines,  108 ;  Maggrath  y.  Church,  1  id. 
196 ;  Leroy  y.  Oouverneur,  1  Johns.  Gas.  226 ;  Cocking  y.  I^asoTt 
Park  Ins.,  114;  4  Doug.  295;  Adams  y.  Mackenzie,  13  G.  B.  N. 
S.  442. 

3.  The  loss  of  seyeral  packages  of  an  insured  lot  is  not  coyered  by 
an  insurance  free  from  particular  ayerage,  and  cited  Wadsworth  y. 
Pacific  Ins.  Co.,  4  Wend.  33 ;  Biays  y.  Chesapeake  Ins.  Co.,  7  Granch, 
415 ;  Ralli  y.  Janson,  6  Ellis  &  B.  422 ;  Humphreys  y.  Union  Ins. 
Co.,  3  Mason,  429 ;  Netolin  y.  Ins  Co.,  20  Pa.  312 ;  Wain  y.  Thomp- 
son, 9  Serg.  and  Bawle,  115 ;  Ins.  Co.  y.  Bland,  9  Dana,  148 ;  Brooke  y. 
Louisiana  Ins.  Co.,  5  Martin,  N.  S.  530. 

Hunt,  G.  The  recoyery  was  for  the  yalue  of  the  coffee  only. 
The  insurer  of  the  wool  and  the  coffee  is  liable  for  a  total  loss  <^ 
either  the  wool  or  the  coffee.  Each  is  deemed  the  subject  of  a 
distinct  insurance  under  the  clauses  in  question.  Biays  y.  Chesa* 
peaks  Ins.  Co.,  7  Granch,  418;  Wadsworth  y.  Pacific  Ins.  Co.,i 
Wend.  40.  There  is  but  a  single  question  in  this  case :  Was  there 
a  total  loss  of  the  coffee? 

The  policy  was  a  continuous  one.  It  insured  the  merchandise 
ftrom  ports  in  Europe  to  New  York  "/fw  of  particular  average 
only.*'  Under  this  clause,  in  the  case  of  a  single  article,  the  insuFEXV 
are  liable  only  in  the  eyent  of  a  total  loss  of  the  article  insured* 
The  shippers  insist  that  the  facts  found  establish  a  total  loss  of  the 
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ooffee.  The  insmers  insieit  that  the  loss  is  partial  only.  The  ques- 
tion i%  therefore,  was  there  a  total  loss  of  the  ooffee  insnied?  More 
particularly  still,  the  question  may  he  thus  stated:  The  ship  is 
stranded,  becomes  a  wreck,  and  is  submeiged  in  the  sand*  The  tide 
at  its  full  goes  over  her  main  deck  and  her  cargo  is  submerged.  The 
master,  in  good  faith,  abandons  the  vessel  and  cargo  as  a  total  loss, 
while  in  this  condition  and  in  good  time,  and  the  owners  give  notice 
to  the  insurers.  The  latter  refuse  to  accept  the  abandoment,  employ 
a  wrecking  company,  who,  after  some  months  of  labor,  reooyer  from 
the  yessel  some  wool  and  some  coffee,  the  yessel  and  the  body  of  the 
cargo  never  being  saved. 

The  wool,  upon  sale,  pi:oduoes  $1,100  more  than  the  expenses  of 
its  recovery,  and  the  coffee  $2.44  more  than  the  expenses  of  its 
recovery. 

Is  this  a  total  loss  of  the  coffee?  Must  there  be  a  total  physical 
loss  of  the  subject  of  the  insuranoe,  or  is  a  total  loss  to  the  owner 
sufficient  ? 

In  the  English  practice,  a  ship  is  a  total  loss  when  she  has  sus- 
tained such  extensive  damage  that  it  would  not  be  reasonably  prac- 
ticable to  repair  her.  The  ordinary  measure  of  prudence  which  the 
courts  have  adopted,  is  this :  If  the  ship  when  repaired  will  not  be 
worth  the  sum  which  it  would  be  necessary  to  expend  upon  her,  the 
repairs  are,  practically  speaking,  impossible,  and  it  is  a  case  of  total 
loss.  Moss  V.  Smith,  9  Man.,  Gr.  and  Scott,  103;  Irving  v.  Man- 
tang,  1  id.  176,  304;  RoselU  v.  Gumey,  11  Com.  B.  (2  J.  Scott) 
186, 187 ;  Granger  v.  Martin,  2  Best  &  Smith,  467,  468 ;  Adams  v. 
McKenzie,  13  G.  B.  N.  S.  442 ;  2  Parsons,  infra. 

The  American  rule  recognizes  the  same  principle,  but  fixes  upon 
a  different  amount  of  expense  as  giving  the  right  to  abandon.  If 
the  expenses  of  repair  will  exceed  half  the  value  of  the  ship  when 
repaired,  she  is  considered  a  total  loss,  according  to  the  American 
authorities,  and  may  be  abandoned.  See  all  the  cases  collected  in 
2  Pars,  on  Mar.  Ins.  (ed.  of  1868)  125, 126. 

On  the  occurrence  of  a  stranding  like  that  in  question,  resulting 
in  permanent  destruction,  the  voyage  is  lost  by  a  peril  insured 
against,  and  the  master  of  the  vessel  thereupon  becomes  the  agent 
of  the  cargo  owners  as  well  as  of  the  owners  of  the  vessel,  and  must 
act  as  the  facts  of  the  case  require.  These  facts  and  his  abandonment 
create  a  total  loss,  and  the  subsequent  recovery  of  the  vessel,  or  of 
a  portion  of  the  goods  by  extraordinary  exertions,  does  not  alter  this 
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result  This  is  salvage  serrice  merely,  and  does  not  create  a  general 
arerage,  nor  does  it  entitle  the  ship-owners  to  freight  Dunnett  y. 
Tomagheny  3  Johns.  156;  Heyltin  y.  Fireman^  Ins.  Co^  11  id.  85 ; 
Bryan  y.  MaUland,  25  Wend.  618 ;  2  Pars,  sup.,  78,  79 ;  Story  on 
Agency,  §  lift 

In  cases  like  the  present,  the  chief  question  has  been,  whether 
there  must  be  an  actual  total  physical  loss  of  the  thing  insured,  or 
whether  there  may  be  a  constructiye  total  loss;  whether  there  must 
be  demolition  and  annihilation,  or  whether  a  destruction  of  all 
yalue  to  the  owner,  and  hence  a  total  loss  to  him  is  sufficient  The 
current  of  authorities,  both  in  this  country  and  in  £ngland,  as  well 
as  the  conclusion  of  elementary  writers,  is  in  fayor  of  the  doctrine 
of  constructiye  loss.  The  authorities  are  so  distinct  and  so  numer- 
ous chat  I  will  content  myself  with  simply  referring  to  them  without 
comment  Especially  is  this  the  rule  where  the  yoyage  is  broken  up 
by  the  destruction  of  the  yessel.  American  authorities :  L&moni  y. 
Lordy  52  Me.  393,  etc. ;  Pooh  y.  Protect.  Ins.  Co.,  14  Gonn.  47 ;  Bryan 
y.  N.  T.  Ins.  Co.,  25  Wend.  618 ;  BtuAanan  y.  Ocean  Ins.  Co.,  6 
Oowen,  318 ;  De  Peyster  y.  Sun  Mutual  Ins.  Cb.,  19  N.  T.  272 .; 
English  cases :  Burnett  y.  Kennyton,  4  T.  B.  210,  222 ;  Dyson  y. 
Roncrofty  8  Bos.  &  P.  474;  Cologan  y.  London  Ass.  Cb.,  5  M.  &  S. 
447 ;  Amo;  y.  iSUvcufer,  8  Bing.  (N.  C.)  266 ;  S.  C,  4  Scott,  1 ;  Adams 
T.  McKennSy  13  J.  Scott,  (0.  B.  N.  S.)  442 ;  Moss y.  am%th,3  Man.  & 
Or.  103 ;  Rosette  y.  Gumey,  11  G.  B.  (2  J.  Scott)  186 ;  Granger  y. 
Martiny  2  Best  &  Smith,  467.  Elementary  authorities :  2  Parsons 
on  Marine  Insurance,  68,  eta ;  Marshal  on  Insurance  (5th  ed.),  603, 
Shee's  note ;  Phillips  on  Insurance  (5th  ed.),  437,  n.  3 ;  Park  on 
Insurance  (6th  ed.),  151, 155 ;  2  Amonld  on  Insurance,  *1022. 

The  same  principles  which  prevail  as  to  a  total  loss  of  the  ship, 
apply  to  the  total  loss  of  the  cargo,  with  the  difference  which  is 
made  necessary  by  the  difference  in  the  nature  of  the  property. 
2  Pars.,  sup.  93. 

I  win  now  refer  more  particulary  to  those  cases  on  which  the 
court  below  based  its  opinion  in  reaching  a  contrary  result,  as  well 
as  those  cited  by  the  counsel  sustaining  their  judgment  in  the 
argument  before  us.  The  cases  cited  by  the  court  below  aie  tho8« 
of  Magrath  y.  Church  and  De  Peyster  y.  Sun  Mutual  Ins.  Co.,  the 
last  of  which  is  cited  by  me  to  sustain  the  contrary  doctrine.  In 
addition  to  these  cases,  there  are  cited  by  the  counsel  for  the  re* 
4qK)ndent,  Mason  y.  U.  S.  Ins.  (7o.,  1  Wheat  219 ;  Skinner  y.  Western 


DECEMBEB  TERM,  1870.  fig^ 

Wallentein  ▼.  The  Colambiui  Iiurazuioe  GomiMUiy. 

Im.  Oo^  19  La.  278;  2  Pars.  Mar.  Law,  881;  SaUuB  y.  Ocean  /m. 
Cb^  14  Iow%  138;  NeiUm  y.  Col  Ins.  Clo.,Z  OaL  108 ;  Long  y.  Oar* 
man,  1  Johns.  Oa&  226 ;  Cocking  y.  Draser,  Dong.  296. 

The  case  of  Cocking  y.  Fraser  is  discnssed  in  all  the  elemantaij 
works,  and  in  many  of  the  reported  cases.  It  is  said  that  it  neyer 
was  an  authority  on  the  point  in  question.  Park,  on  Lisnranoe  (6th 
ed.),  151, 155.  It  is  hardly  necessary  to  discuss  that  point.  Con- 
ceding it  to  haye  been  authority,  it  has  been  expressly  oyerruled^ 
Mr.  Amould  says  (2  Amould  Ins.,  1022) :  *^  It  seems  better  to  con- 
sider this  case  as  oyermled  in  English  law,  than  to  endeayor  to  sup- 
port it  on  its  fEu^ts."  This  case  was  decided  by  Lord  Makstibld  in 
1784  or  1785.  Lord  Ebxyok  dissented  from  this  ruling  m  Bameii 
y.  Kenningtony  7  T.  B.  210,  222,  in  1797.  Lord  Almesly  oyermled 
it  in  1803,  in  Dyson  y.  Bancroft,  3  B.  &  P.  474,  although  ho  makes 
some  effort  to  reconcile  the  cases.  In  1816  Lord  Ellenbubgh  oyer- 
mled it,  in  Cologan  y.  London  Ass.  Co^  5  M.  &  S.  447.  In  1835  the 
case  of  Boux  y.  Salvador,  in  the  court  of  exchequer  chamber,  agun 
oyermled  its  principles.  3  Bing.  (N.  0.)  526 ;  S.  0.,  4  Scotti  1.  See 
2  Pars,  on  Mar.  Ins.,  97,  98,  etc. 

The  first,  in  time,  of  the  cases  cited  from  the  leports  of  thi» 
State,  is,  that  of  L$  Bog  y.  Oouvemeur,  1  Johns.  Gas.  226.  That  was 
on  a  policy  ^^  free  fix)m  ayerage  under  seyen  per  cent  unless  general," 
upon  a  cargo  of  com  and  stores,  on  a  yoyage  from  New  York  to 
Madeira.  The  yessel  haying  met  with  foul  weather,  put  into  New- 
castle, on  the  Delaware ;  but  being  unable  to  obtain  aid,  proceeded 
thence  to  Philadelphia.  The  case  states  that  **  on  unloading  her 
cargo  all  the  com  was  found  to  be  so  much  damaged  as  to  be  unmer- 
chantable and  unfit  to  be  reshipped;  that  a  considerable  quantity  of 
the  lumber  had  been  thrown  oyerboard  during  the  storm.''  In  a 
per  curiam  opinion,  it  was  held  that  the  plaintiff  could  recoyer  a 
proportion  for  the  general  ayerage  occasioned  by  the  jettison,  but  not 
a  total  loss.  It  is  to  be  obseryed  that  all  the  com  was  there  in  kind 
and  spede.  There  was  no  destruction  or  change  of  character.  It 
was  not  merchantable,  simply,  —  that  is,  it  was  not  equal  to  the  ayer- 
age of  its  class;  not  fit  for  sale  at  the  market  price  of  the  uninjured 
article.  It  was  '*  not  suitable  to  be  reshipped," — that  is,  it  was  not 
eom  of  a  character  and  quality  suitable  for  shipment  to  Madeira 
So,  again,  as  was  said  by  Mr.  Harper,  in  Moreau  y.  U.  8,  Ins.  Co.^ 
1  Wheat.  219,  there  neyer  was  an  abandonment  while  the  peril  of 
total  loss  existed,  and  the  right  cannot  be  exercised  after  that  pml 
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i0  passed.  The  notice  of  abandonment  must  be  gi^en  irhile  tba 
whole  is  in  perils  and  in  a  reasonable  time.  Andr0Uf8  t.  Bogal  Bx, 
Ass.  Oo^  7  East,  38;  Davisy.  Milford,  16  id.  666. 

Magrath  y.  Churchy  1  Gaines,  196,  was  the  same  case  between  differ- 
ent parties ;  and  it  appears  in  that  report  of  the  case  that  the  actual 
▼ain:  of  the  insured  articles  was  $924^  in  addition  to  all  the  ex- 
penses and  charges  connected  with  its  preservation.  The  opinion 
was  deliyered  by  Eekt,  J.  He  held,  as  the  oonrt  had  before  held, 
that  the  plaintiff  could  not  recover  as  for  a  total  losa  It  is  not  to 
be  denied  that  his  observations  in  the  course  of  his  decision  give 
countenance  to  the  case  of  Cocking  v.  Frassr.  They  are,  however 
quite  aside  from  the  actual  point  of  his  decision  upon  the  fcu^ts  be- 
fore him.  This  authority  is  subject  to  the  remarks  made  upon  the 
preceding  case.  Neilson  v.  Columiian  Ins.  Co.,  3  Gaines,  108,  was  also 
an  insurance  upon  com  from  New  York  to  Madeira.  The  jury 
found  a  verdict  for  a  total  loss,  which  the  supreme  court  set  aside. 
Without  going  ftirther,  it  is  sufficient  to  note  tiie  facts.  1.  The 
voyage  was  not  destroyed.  3.  There  was  substantial  value  preserved 
($400).  8.  The  injury  to  the  com  was  from  a  peril  not  insured 
against  The  statement  in  the  case  does  not  show  that  the  vessel 
shipped  any  water.  A  portion  of  the  com  was  thrown  overboard 
and  the  vessel  came  to  on  the  north  side  of  the  island,  a  southerly 
wind  preventing  her  going  to  Funchal,  on  the  south  side.  Being 
alarmed  by  pirates,  she  stood  away  for  the  Gape  de  Yerds,  and  in 
nine  or  ten  days  reached  Buena  Vista,  ^  when,  upon  opening  the 
hatches,  the  com  was  found  so  damaged  and  offensive  that  it 
was  forbidden  to  be  landed,  but  was  sold  as  it  lay  on  board 
for  about  $400."  She  then  sailed  for  Brazos,  reached  St  Vincent, 
another  of  the  Gape  de  Verds,  and,  after  repair,  sailed  to  Lisbon.  No 
claim  against  the  underwriter  was  ever  made  on  her.  4L  The  right 
to  abandon  was  not  exercised  whil^  the  peril  of  total  loss  existed. 

In  SaUus  v.  Ocean  Ins.  Co.^  14  Johns.  138,  the  action  was  to 
recover  for  the  loss  of  a  cargo  of  com  shipped  to  Lisbon.  It  is  to 
be  observed  of  that  case  that  there  was  no  loss  of  the  voyage.  '^  The 
vessel  was  fully  repaired  and  in  a  state  to  proceed  to  sea,  but  did  not 
prosecute  this  or  any  other  voyage."  The  cargo  was  materially  in- 
jured, and  was  not  in  a  state  to  be  transported,  but  was  yet  of  snb- 
stantial  value.  No  abandonment  was  claimed,  while  a  peril  of  total 
loss  remained.  It  is  conceded,  however,  that  the  principle  of  Cach^ 
ing  v.  Fraser  was  supposed  by  the  court  to  control  the  case. 
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The  raflnrenoe  to  Parsons  on  Marine  Lair  is  to  a  passage  where  a 
disoQSsion  is  had  of  the  cases  already  discussed  hy  me. 

Mwreau  y.  The  United  States  Insurance  Ompany,  1  Wheat  819, 
is  also  one  of  the  cases  dted  hy  the  respondent's  counsel,  and  is  ap- 
parently an  authority  in  his  behal£  The  court  decide,  in  general 
terms,  that  the  loss  cannot  be  said  to  be  total  if  the  property  arrire 
at  the  port  of  discharge  reduced  in  Talue  or  quality  to  any  amount 
The  learned  judge  says:  ^If  the  loss  be  total  in  reality,  or  such  as 
the  insured  is  permitted  to  treat  as  such,  he  is  entitled  to  abandon 
and  recoyer  as  for  a  total  loss  in  the  case  of  memorandum  articles, 
but  always  with  this  exception,  that  he  is  not  permitted  to  turn  a 
partial  into  a  total  loss.  Keeping  this  distinction  in  view,  the  loss 
of  the  Yoyage  by  capture,  shipwreck  or  otherwise,  may  be  treated  as 
a  total  loss.''  This,  he  says,  is  the  doctrine  of  Dyson  t.  Bonerofl, 
supra.  The  true  point  of  the  decision  is  to  be  found  in  the  argu- 
ment of  Mr.  Harper,  of  counsel  for  the  insurance  company.  He 
says  at  p.  132 :  *^  The  right  of  abandonment  exists  while  the  peril 
of  total  loss  exists,  but  when  the  artide  is  saved  from  that  peril,  the 
right  no  longer  exists.  The  right  of  abandonment  was  not  exer- 
cised in  due  time,  not  until  after  the  peril  had  ceased."  See  7  and 
16  East,  supra. 

The  case  of  De  Peyster  t.  The  Sun  Mutual  Ins.  Co.,  19  N.  Y. 
272,  has  been  dted  by  me  as  sustaining  the  right  to  recover  in  this 
case.  It  is  also  one  of  the  cases  relied  upon  by  the  defendant,  to 
sustain  the  judgment  of  the  court  bdow.  The  case  was  this:  A 
cargo  of  hides  on  board  a  vessel,  sailing  from  the  Spanish  main  to 
New  York,  was  insured,  free  fix)m  average  unless  general  The 
vessel  sprung  a  leak,  was  obliged  to  throw  overboard  a  portion  of 
the  hides;  the  rest  were  saturated  with  water,  became  putrid,  and 
emitted  a  stendi  dangerous  to  health  and  life.  Making  Havana  as 
a  port  of  distress,  the  hides  were  found  to  be  entirely  damaged. 
Such  of  them  as  were  not  putrid  were  directed  by  the  authorities  to 
be  sold,  the  residue  were  thrown  into  the  sea.  Some  of  the  damaged 
hides  were  purchased  by  an  American  shipper,  who  sent  them  to 
Boston,  where  they  arrived  damaged  and  worn,  and  were  sold  at  a 
loss  of  forty-five  per  cent.  The  defendant  asked  the  judge  to 
charge  that  the  plaintiff  could  not  recover  for  a  total  loss  because  a 
portion  of  the  property  remained  in  specie,  and  was  of  some  value 
after  the  disaster,  and  after  the  arrival  in  Havana.  This  was  refused. 
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The  plaintiff  recoyered,  and  the  oonrt  of  appeals  (in  19  N.  Y^, 
9upra)  sustained  the  yerdict 

In  the  case  before  us,  the  stranding  of  the  yessel  was,  within  all 
the  authorities,  of  snch  a  character  as  to  create  a  total  loss.  She 
was  ashore  on  the  most  perilous  part  of  the  Atlantic  coast,  in  the 
depth  of  winter,  her  main  deck  submerged,  and  was  incapable  of 
restoration.  2  Pars,  on  Mar.  Ins.,  mpro.  While  thus  exposed  to  the 
peril  of  a  total  loss,  the  master  abandons  the  yessel,  and  notice  is 
giyen  to  the  underwrite^.  The  underwriter  employs  a  wrecker  at  a 
great  expense  to  yisit  the  yessel,  who,  after  a  labor  of  some  months, 
is  able  to  recoyer  a  small  portion  of  tiie  cargo,  among  the  rest,  some 
bales  of  the  wool,  and  portions  of  the  coffee,  so  damaged  as  to  be 
worthless.  The  jury  haye  found  that  this  effort  to  recoyer  the 
cargo  was  a  oontriyanoe  simply  to  oonyert  into  a  partial,  what 
would  otherwise  be  a  total,  loss.  In  my  yiew  of  the  case,  the  loss 
of  the  coffee  was  total,  and  the  right  to  recoyer  became  fixed,  when 
the  abandonment  was  made.  The  rescue  of  a  portion  of  the  con- 
tents of  the  yessel,  with  whateyer  motiye  it  was  done,  did  not  undo 
what  was  already  done.  It  could  not  conyert  into  a  partial  losfl^ 
that  which,  under  the  circumstances  detailed,  the  law  adjudged  to 
be  totaL  It  need  not  be  denied  that  many  of  the  New  York  cases 
giye  countenance  to  the  doctrine  contended  for  by  the  respondent 
I  haye  endeayored  to  show  that  they  may  be  sustained  without  sus* 
taining  that  doctrine.  The  rule  as  establlBhed  by  the  recent  English 
oases,  and  the  cases  in  Maine  and  Connecticut,  and  as  laid  down  by 
the  elementary  authors  dted,  is,  in  my  judgment^  the  true  rule,  and 
should  be  so  declared  by  this  court. 

The  order  of  the  general  term  should  be  reyersed  with  costs^  and 
judgment  ordered  to  be  entered  upon  the  yerdict  with  costs. 

All  concur.  The  order  of  the  general  term  reyersed,  and  judg- 
ment ordered  for  the  plaintiflb  upon  the  yerdict  with  costs. 
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^ypellant. 

A  mistake  In  the  tnuMmlflsiQii  of  a  telegram  U  prima  fiteU  negligence  on  the 
pari  of  the  oompanj,  and  the  harden  of  proof  reeta  npon  it  to  ahow  itself 
free  from  fault. 

A  message  as  dtiii^tertd  hj  plaintiff  to  a  telegraph  companj  read :  **  If  we  have 
an  J  Old  Southern  sell  same  hefore  board.  Buj  fiye  Hadson  at  board;" 
but  the  niessage  as  trammUUd  read :  "  If  we  have  any  Old  Southern  sell 
same  before  board.  Buj  five  hundred  at  board."  Plaintiff's  agent,  who 
reeeived  the  message,  bought  five  hundred  Old  Southern ;  but  plaintiff, 
hearing  of  this,  immediately  directed  the  sale  thereof,  and  the  purchase 
of  five  hundred  shares  Hudson  River,  according  to  the  intention  of  the 
original  message  as  delivered.  In  the  mean  time  Hudson  river  had  risen, 
making  a  difference  to  plaintiff  of  $1,875.  In  an  action  against  the  com- 
pany for  damages — ?iM,  that  plaintiff  oould  recover,  and  that  the  measoie 
of  damages  was  the  rise  in  the  price  of  the  stock. 


Action,  by  Bittenhonse,  Fant  &  Go.  against  the  Independent 
Line  of  Telegraph,  for  damages  resulting  from  a  mistake  in  trans- 
mitting a  message.  The  plaintiffs  delivered  a  message  to  the  com- 
pany to  be  transmitted  to  their  broker.  The  following  is  the  mes- 
sage as  deliyered : 

"  If  we  have  an j  Old  Southern  on  hand,  aeU  same  before  board.    Bnj  itw 

Hudson  at  board.    Quote  price. 

"  BrETKNHOUBB,  Faut  ft  Ca** 

The  message  as  receiyed  by  the  broker  was  the  same,  excepting 
that  the  word  ^^ Hudson''  appeared  as  ^'hnndred.''  The  brokers, 
consequently,  purchased  five  hundred  Michigan  Southern  railroad 
stock.  Plaintiffs,  hearing  of  this,  immediately  ordered  the  sale  of 
this  stock,  which  was  done  at  a  loss  of  $475.  They  also  ordered 
their  brokers  to  purchase  five  hundred  Hudson  Biver  shares,  accord- 
ing to  the  meaning  of  the  telegram  originally  delivered  to  the  com- 
pany for  transmission.  In  the  mean  time  Hudson  F«i7er  had  risen 
from  $186.75  per  share  to  $139.50  per  share,  making  a  difference  to 
plaintiffs  of  $1,375.  The  judge  decided  that  the  plaintiffs  could 
Vol.  TV.— 85 
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not  recover  for  the  $475  loss  on  the  Michigan  stock,  but  that  they 
oonld  recover  for  the  $1,375  advance  on  the  Hndaon  Biver  stock. 
Both  parties  appealed  to  the  general  term,  where  the  judgment  was 
affirmed.    The  defendants  then  appealed  to  the  court  of  appeals. 

Edward  FUeh,  for  appellants,  cited  BreesB  t.  UnOed  States  TO. 
Oo.y 45  Barb.  274;  Bryant ▼.  American  TbLCo^I  Daly, 580;  Hodion 
T.  Washington  Telegraph  Ok,  15  Oratt ;  Oriffin  ▼•  Cbher,  16  N.  Y. 
489;  United  States  TeL  Oo.  t.  OHderOeeve,  29  Md.;  Shear,  and 
Bedf.  on  Neg.  660. 


Spronti  for  respondent,  cited  (Mffin  y.  CMtwr,  16  N.  Y. 
494 ;  United  States  TeL  Oo.  t.  Wenger,  55  Penn.  262 ;  New  York 
and  Washington  Printing  TeL  Oo.  y.  Drgburghy  35  Penn.  St  298 ; 
Bryant  Y.  American  TO.  Oo.,llMj,  575;  De  Ruttei.  New  York  TeL 
Oo^  1  id.  547;  Western  Union  TO.  Oo.  t.  Wardy  23  Ind.  877; 
Bowen  y.  Lake  Erie  Tel.  Co.,  1  Am.  Law  Beg.  foL  1,  685 ;  Bed£  on 
Car.,  etc.,  §§  550,  561,  564,  571 ;  Leonard  y.  New  Torky  Albany  and 
Buffalo  Eke  Mag.  Tel.  Oo.,  2  Hand,  544 

Earl,  0.  This  case  is  furly  controlled  by  the  case  of  Leonard  y 
The  New  Torky  Albany  and  Buffalo  Elee.  Mag.  TeL  Oo.y  41  N.  Y. 
544.  Within  the  principles  laid  down  in  that  case,  the  plaintiffs 
were  clearly  entitled  to  both  items  of  damages  claimed  by  tiiem. 

The  defendant  was  liable  on  the  ground  of  negligence  in  the 
transmission  of  the  message;  and  the  negligence  is  preyed  by 
showing  that  it  did  not  transmit  the  message  in  the  form  in  which 
it  was  deliyered  to  it  The  burden  was  upon  it  to  show  that  the 
mistake  happened  without  its  &ult  Shear,  and  Bed£  on  Neg.  609, 
610. 

If  the  defendant's  agents  did  not  understand  the  importance  or 
import  of  the  message,  they  could  haye  inquired  of  the  plaintiff,  and 
hence  for  all  the  purposes  of  this  action,  it  must  be  treated  as  fully 
understanding  the  message  and  the  consequences  which  would  re- 
sult from  its  erroneous  transmission. 

If  the  message  had  been  correctly  transmitted,  the  plaintifi 
through  their  agents  could  haye  purchased  the  500  shares  of  Hud- 
son Riyer  Bailroad  stock  for  $136.75  per  share.  As  it  was,  using 
the  utmost  diligence,  they  were  obliged  to  pay  $139.50  per  share, 
making  a  difference  to  them  of  $1,375,  and  this  is  the  measure  of 
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tiieir  damage.  In  order  to  hold  the  defendant  liable  for  the  dam- 
age, it  was  not  incumbent  on  the  plaintifBs  to  purchase  the  stock. 
This  purchase,  and  the  proof  that  they  were  obliged  to  pay  $139.50 
per  share,  was  only  important  as  showing  the  extent  of  the  damage. 
The  plaintifb  could  hare  maintained  their  suit  against  the  defend- 
ant  without  haying  purchased  the  stock,  by  showing  that  immedi- 
ately, or  soon  after  the  delivery  of  the  erroneous  message,  the  stock 
rose  in  market  so  that  their  order  could  not  have  been  filled  for  less 
than  the  $139.50  per  share. 

I  know  of  no  rule  of  law  that  required  the  plainti£Bl  to  notify  the 
defendant  of  the  error.  When  the  plaintifb  were  notified  of  the 
error,  the  damage  had  already  been  done,  and  they  had  the  right  at 
once  to  sue  the  defendant,  and  the  suit  could  not  be  defeated  either 
by  a  tender  of  the  stock  or  the  damages. 

The  judgment  should  be  aflbmed  with  costs. 

Orat,  0.,  not  voting. 

Ju€^fment  affirmed  with  eo8t$. 

NosB. --See  £ioiMr«  T.  llht  jnw  Foffti  «Cen  2W«0PP««*  Od^  1  Ab.  ■ep^  4M 
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(aN.T.tra.) 

14t6  inmiranee — tender  ef  premium  afttir  dM(A — ^i»age,  effetA  of. 

A.  policj  of  Inflaranoe  was  isBned  on  the  life  of  H.,  containing  a  proyision  that 
no  InBOiance  shoald  be  binding  until  the  actual  payment  of  the  annual 
premium.  H.  paid  the  premium  for  several  years ;  but  on  a  day  when  the 
annual  premium  was  due,  and  while  on  his  way  to  pay  the  premium,  he  was 
struck  with  paralysis  and  died.  Within  a  few  days  the  premium  was  ten- 
dered by  the  wife  of  H.,  but  refused.  In  an  action  on  the  policy,  it  was 
admitted  that  there  was  a  usage  and  agreement  between  the  company  and 
the  insured  to  receive  the  premium  within  a  reasonable  time  after  due. 
HMt  that  the  company  was  liable  on  the  poUcgr.  Hunr  and  JiSONABD,  CO., 
dissented. 

Action  on  a  policy  of  life  insurance  by  Sally  Ann  Howell  against 
ilie  Knickerbocker  Life  Insurance  Co.    On  the  15th  of  July,  1853, 
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George  R  Howell  proonred  a  policy  of  insnranoe  on  his  life  for  the 
benefit  of  his  wife,  from  defendants,  conditioned  on  tiie  payment  of 
an  annual  premium  of  138.50.  The  policy  also  oontaineil  a  printed 
condition,  that  no  insurance  should  be  considered  binding  untQ  the 
actual  payment  of  the  premium.  It  appeared  that  the  preminms 
were  paid  for  each  year  until  1862 ;  and  that,  on  the  morning  of 
July  16, 1862,  George  R  Howell  left  his  home  for  his  place  of  busi- 
ness, with  the  intention  of  paying  the  annual  premium,  but  waa 
stricken  with  apoplexy  about  10  o'clock  ▲.  x.,  and  died  the  next 
day.  His  wife  tendered  the  premium  to  the  company  in  a  few  days, 
but  it  was  not  accepted. 

On  the  trial  the  defendant  admitted  that  there  was  a  usage  and 
agreement  between  it  and  the  insured,  that  the  premium  might  be 
paid  within  a  reasonable  time  after  due,  and  that  the  policy  diould 
continue  in  force  during  the  interral,  if  any.  The  jury  found  a 
verdict  for  plaintifi!',  and  the  general  term  (superior  court)  set  aside 
'the  yerdict  and  dismissed  the  complaint  From  this  order  plaintiff 
appealed  to  the  couri;  of  appeals. 

Stephen  P.  If  ash,  for  appellant,  at^ed  that  payment,  if  a  condi- 
tion, was  a  condition  subsequent  in  the  case  of  an  insurance  made 
and  running,  and  cited  MooU  v.  If.  F.  di  Erie  R,  R.  Co.,  2  Kern* 
121 ;  Van  Rensselaer  y.  JetoeH,  2  Oomst  141 ;  Hbgeboom  y.  ffatt,  24 
Wend.  146 ;  Moore  y.  Smith,  24  IlL  512 ;  Brooklyn  Central  R.R.O0. 
y.  Brooklyn  City  R.  R.  Oo^  82  Barb.  358 ;  Wolfed.  Hatoes,  20  N.  Y. 
197 ;  Clarke  y.  Oitbert,  26  id.  279 ;  Baldwin  y.  K  T.  Ufe  Ins.  Ob., 
8  Bosw.  580 ;  Worth  y.  Edmonds,  52  Barb.  40 ;  2  Story's  Eq^  § 
1315. 

The  condition  was  waiyed,  and  defendant  is  estopped  from  setting 
up  a  failure  in  punctual  payment.  Buckbee  y.  The  U.  S.  Ins.  Co., 
18  Barb.  541 ;  Ruse  y.  Mut.  Ben.  Life  Ins.  Co.,  26  id.  556 ;  lYustees, 
etc,  y.  Brooklyn  F.  Ins.  Co.,  19  N.  Y.  305 ;  Oovemment  y.  Nak  ProL 
Ins.  Co.,  25  Barb.  189. 

The  mortal  stroke  was  receiyed  before  the  expiration  of  the  year, 
dting,  in  analogy,  Crosby  y.  N.  T.  Mut.  Ins.  Co.,  5  Bosw.  869 ;  OoU 
r.Smith,  3  Johns.  Gas.  16;  1  PhiL  on  Ins.,  §  1148;  Miller  r.  EaqU 
Ins.  Co.,  2  E.  D.  Smith,  268. 

H.  W.  Johnson,  for  respondent,  ai^ed  that  payment  was  a 
oondition  precedent,  and  cited  Wark  y.  Blunt,  12  East,  183 ;  Nig^t* 
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ingale  y.  State  Mut  L.  Ins.  Go^  5  B.  L  38 ;  Inman  v.  WMern  Fire 
Ins.  C0.9 12  Wend.  452 ;  Hammond  t.  Am.  M.  L.  Ins.  Co.,  10  Gray, 
366 ;  BouUon  y.  Am.  In.  L.  Ins.  Co.,  25  Oonn.  542 ;  Work  y.  Bluntf 
supra  J  Oaklet/  y.  Martin,  1  Eem.  25 ;  Pike  y.  Sutler ,  4  Comst. 
360 ;  CarUton  y.  Stamforth,  5  T.  E.  695 ;  S.  C,  1  B.  &  P.  471 ;  Lord 
T.  Woolsey,  2  H.  BL  574;  Simpson  y.  The  Accidental  Death  Ins.  Co., 
2  0.  &  N.  S.257;  89  E.  G.  L.;  Pritchard  y.  TheMer.  dk  Tradesman 
M.  L.  Ins.  Co.,  3  G.  B.  624;  91  E.  G.  L.;  Broom's  Leg.  Max.  118 ; 
Pike  y.  Butler,  supta  ;  Harmony  y.  Bingham,  2  Kern.  99 ;  1  H.  BL 
433;  47  S.  94;  87  id.  267;  13  East,  533 ;  OakUy  r.  Morton,  and 
Pike  y.  Butler,  supra.  Gnstom  cannot  be  resorted  to,  to  yary  the 
conditions  of  the  contract.  Barrett  y.  Duke  of  Bedford,  8  T.  B. 
602 ;  Payne  y.  Purridge,  12  Mees.  &  Wels.  727 ;  Wadsworth  y.  Ahott^ 
2  Seld.  64 ;  WheOm-  y.  Newbold,  16  N.  Y.  392 ;  Dawson  y.  Kittle,  4 
Hill,  107 ;  Turner  y.  Burrows,  8  Wend.  144 ;  Wolfe  y.  Meyers,  9 
Sand£7;  Erwin  y.  Saunders,  1  Gow.  249;  Tibbets  y.  Percy,  24 
Barb.  39. 

Obay,  G.  The  proyiso  in  the  policy  for  its  continuance  in  force 
beyond  the  15th  day  of  July,  1862,  rendered  it  indispensable  that 
the  reqnisite  premium  for  another  year  should  haye  been  paid  on  or 
before  that  day ;  its  payment  was  manifestly  a  condition  precedent 
to  the  continuance  of  the  policy  for  another  year.  Buse  y.  The 
National  Life  Ins.  Co.,  23  N.  Y.  516,  518.  The  payment  of  the 
premium  was  an  act  which  could  haye  been  performed  by  any  other 
I>erson  than  the  plaintiff's  husband;  its  payment  did  not  necessarily 
depend  upon  his  continued  capacity  or  existence;  and  hence, 
although  he  was,  shortly  prior  to  the  expiration  of  the  policy,  when 
about  to  pay  the  premium,  rendered  incapable  by  the  act  of  Ood, 
she  is  without  the  rule  that  relieyes  a  party  from  the  consequences 
of  an  omission  to  do  an  act  rendered  impossible  by  omnipotent 
power.  Broom's  L^g.  Max.  (6th  Am.  ed.)  178,  179,  and  cases 
there  cited.  It  is  claimed,  that  because  Howell  was,  about  two 
hours  before  the  expiration  of  the  policy,  so  fatally  stricken,  that 
he  at  once  became  and  remained  in  a  dying  condition  until  the  next 
day,  when  he  died,  that  he  was,  within  the  meaning  of  the  policy, 
dead  before  it  expired.  It  must  be  borne  in  mind  that  this  is  not  a 
policy  upon  property  but  upon  life.  It  is  not  enough  that  his  life 
was  in  such  peril  that  no  hope  was  left  of  a  partial  recovery,  and 
thul  so  far  as  his  continued  existence  could  have  benefited  the 
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plaintiff  or  her  children  by  any  provision  he  oonld  have  made  for 
their  comfort^  his  life  to  them  may^  in  that  respect^  have  been 
worthless.  It  was  not  against  his  iU  health  or  against  uiy  attack 
of  apoplexy  and  paralysis  or  fatal  epidemic  she  was  insured,  but 
against  his  death  from  any  cause  other  than  those  excepted  in  th« 
policy ;  if  it  was  not  so,  and  he  had  been,  on  the  day  before  the 
policy  expired,  in  the  last  stage  of  consumption  and  from  that  cause 
in  a  dying  condition,  and  had  died  the  next  day  after  it  had  expired, 
the  defendant  would  have  been  liable.  The  length  of  time  a  dis- 
eased man  may,  before  death,  be  in  a  dying  condition,  whether  from. 
sudden  attack  or  long  disease,  is  undefined.  Howell  may  have  been 
attacked  two  days  or  more  before  the  expiration  of  the  policy,  and 
remained  in  what  is  ordinarily  understood  as  a  dying  condition 
until  a  day  or  more  after  it  expired,  and  the  result  would  be 
that  in  cases  of  this  kind,  if,  fix>m  satisfactory  evidence,  a  jury 
should  find  that  the  life  insured  was  stricken  with  disease  and  death 
two  days  before  the  policy  expired,  and  lived  until  after  its  expira- 
tion, the  insurer  would  be  liable.  And  thus,  in  order  that  a  pariy, 
for  whose  benefit  a  policy  is  issued,  may  determine  upon  his  rights 
under  it,  his  first  duty  would  be  to  consult  the  doctor  to  leam 
whether  his  patient  is  in  a  dying  condition,  instead  of  his  i>olioy  to 
leam  with  certainty  that,  if  he  is  alive  when  his  policy  expires,  the 
insurance  will  terminate. 

The  admission  that  it  was  the  usage  of  the  defendant,  in  dealing 
with  other  persons  whose  lives  it  insured,  to  allow  the  insured  party 
some  days  of  grace  within  which  to  pay  the  annual  premium,  and 
that  the  insurance  was  effected  in  reference  to  that  usage,  and  thai 
it  was  understood  and  agreed  between  the  parties,  at  the  time  it 
was  affected  and  the  policy  issued,  that  if  any  thing  should  happen 
to  Howell  to  prevent  his  paying  the  premium  on  the  day  whenever 
the  same  became  payable,  the  policy  should  not  thereby  become 
void,  but  should  continue  in  full  force  for  a  reasonable  time  there- 
after, so  that  the  premium  could  be  paid,  was  subject  to  a  well- 
grounded  objection.  It  amounted  to  a  proposition  to  substitute  a 
custom  for  a  plain  provision  contained  in  the  policy  itself,  and  in 
dear  conflict  with  its  provisions,  and  hence  unavailable  to  the 
plaintiff,  as  was  also  the  parol  agreement  made  at  the  same  time 
the  insurance  was  effected  and  the  policy  issued,  and  for  the  same 
reason.  After  what  was  understood  and  agreed  at  the  time  the 
msurance  was  effected,  there  was,  on  an  occasion  where  an  annual 
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premium  was  paid,  the  same  understanding  and  agreement,  a  part 
of  which  was,  that  if  any  thing  should  happen  to  Howell  to  prevent 
his  paying  the  premium  on  the  day  it  became  payable,  the  policy 
should  not  become  void,  but  continue  in  force  for  a  reasonable  time 
thereafter,  so  that  the  premium  could  be  paid,  this  being  after  the 
insurance  was  effected  and  the  i>olicy  delivered,  was  binding  upon 
the  parties.  The  Trustees  of  the  First  Baptist  Church  v.  Brooklyn 
Fire  Ins.  Go.^  19  N.  Y.  305,  307.  The  admission  of  this  agreement 
was  followed  by  another,  viz. :  That  by  the  act  of  Ood,  Howell  was 
prevented  from  paying  the  premium  on  the  day  it  became  payable, 
and  the  further  admission  that  the  premium  was  tendered  to  the 
defendant  within  a  reasonable  time  thereafter ;  and  that,  after  the 
expiration  of  ninety  days  from  notice  of  the  death  of  Howell,  the 
defendants  were  requested  to  pay  the  insurance,  and  refused  to 
comply  with  the  request.  The  death  of  Howell,  under  the  circum- 
stances, rendered  the  agreement  to  perform  a  waiver  of  the  condi- 
tion precedent,  and  the  tender,  within  what  is  conceded  to  be  a 
reasonable  time,  followed  by  the  notice  and  demand  of  payment, 
entitles  the  plaintiff  to  a  reversal  of  the  judgment  of  the  general 
term. 

Eabl,  0.  (after  disposing  of  a  matter  of  practice.)  The  i>olicy  of 
insurance,  upon  which  the  action  was  brought,  contained  the  clause: 
^  And  it  is  hereby  agreed  that  this  policy  may  be  continued  in  force 
from  time  to  time  until  the  decease  of  the  said  George  B.  Howell, 
provided  that  the  said  assured  shall  duly  pay  or  cause  to  be  paid  to 
the  said  company  annually,  on  or  before  the  15th  day  of  July  in 
each  and  every  year,  the  sum  of  tl38.50.'*  On  the  15th  day  of  July, 
1862,  Howell  went  to  his  place  of  business,  prepared  and  intended 
to  pay  the  said  annual  premiums ;  but  before  he  did  so  he  was 
stricken  down  with  paralysis,  and  died  the  next  day,  without  having 
made  the  payment. 

If  the  clause  which  I  have  quoted  from  the  policy  had  in  no  way 
been  modified,  I  should  have  no  hesitation  in  holding  that  the  plain- 
tiff could  not  recover.  Payment  was  a  condition  precedent  to  the 
continuance  of  the  policy,  and  no  mere  accident  or  act  of  Ood, 
however  controlling,  could  continue  the  policy  in  force  after  the 
pay  day  without  payment  This  could  be  done  only  by  the  agree- 
ment or  consent  of  the  defendant,  properly  given,  or  by  some  act 
which  would  estop  the  defendant  from  denying  payment  But,  at 
the  trial,  the  oounsel  for  the  defendant  admitted  **  that  it  was  under- 
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stood  and  agreed  by  and  between  the  defendant  and  the  saKl  (Jeoige 
E.  Howell,  at  the  time  the  said  insurance  was  effected,  and  the 
policy  was  issued,  and  also  thereafter  when  the  annual  premium  was 
paid,  that  if  any  thing  should  happen  to  him  to  prevent  his  paying 
such  premium  on  the  day  whereon  the  same  became  payable,  the 
said  policy  should  not  thereby  become  null  and  void,  but  should 
continue  in  full  force  for  a  reasonable  time  thereafter,  so  that  the 
said  premium  could  be  paid ;  that  by  the  act  of  God  he  was  pre- 
vented from  paying  the  said  premium  on  the  15th  of  July,  1862, 
and  that  the  same  was  tendered  and  offered  to  the  drfendant 
within  a  reasonable  time  thereafter." 

Here  it  is  admitted  that,  at  the  time  the  i>olicy  was  issued,  it  was 
agreed  as  stated.  We  have  no  right  to  assume  that  that  was  not  a 
valid  agreement,  as  not  in  writing.  As  the  parties  admitted  that 
it  was  "  agreed,"  we  must  hold  the  admission  to  extend  to  every 
thing  essential  to  a  valid  agreement^  and  must  assume  that  the 
agreement  was  in  writing.  Hence,  this  agreement  must  be  con- 
strued in  connection  with  and  as  really  a  part  of  the  policy.  It  was 
not  an  agreement  that  the  policy  might  be  revived  afber  it  had  been 
forfeited  and  become  null  and  void.  It  was  an  agreement  to  con- 
tinue  the  policy  in  force  after  the  15th  of  July  in  any  year,  for  a 
reasonable  time,  to  enable  the  premium  to  be  paid.  Instead  of 
requiring  prepayment  of  the  premium,  it  gave  a  credit  for  a  reason- 
able time.  It  was  not  an  agreement  which  would  allow  an  insur- 
ance upon  the  life  of  a  dead  man,  but  it  continued  the  policy  in 
force,  so  that  there  was  no  forfeiture  of  the  policy  or  termination  of 
the  insurance,  provided  that  payment  was  made  within  a  reasonable 
time,  no  matter  whether  the  person  whose  life  was  insured  was  dead 
or  alive.  Hence,  if  there  was  no  other  agreement  than  the  one  here 
alluded  to,  there  could  be  no  reason  for  saying  tha^  ^he  policy  was 
not  in  force  at  the  time  of  the  death  of  Mr.  Howell. 

But  it  is  further  admitted  that,  at  a  time  when  the  annual 
premium  was  paid,  the  same  agreement  was  made ;  and  I  think  we 
must,  for  the  same  reason,  assume  that  this  was  in  writing,  and  this 
agreement,  even  in  the  absence  of  the  other  one,  was  sufficient  to 
continue  the  policy  in  force.  And  it  would  unquestionably  have 
had  the  same  effect  if  the  agreement  had  been  by  parol.  TVusteeSf 
etc.,  V.  Brooklyn  Fire  Insurance  Co.,  19  N.  Y.  305. 

Hence,  in  any  aspect  we  can  view  this  case,  it  comes  here  with  an 
admisMion,  substantially  and  in  effect,  that  the  policy  was  in  force 
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at  the  time  of  Howell's  death.  This  may  be  a  broader  admission 
than  the  defendant  intended  to  make.  But  we  must  take  it  as  it  is, 
and  give  it  all  the  effect  its  terms  authorize  and  require;  and  this 
leads  to  a  reyeisal  of  the  judgment  of  the  general  term,  and  judg- 
ment for  the  plaintiff  upon  the  verdict,  with  costs. 

Huiirr,  0.9  delivered  a  dissenting  opinion.   . 

For  affirmance,  Hunrr  and  Leokabd,  CC. 

For  reversal,  Lott,  Obay  and  Eabl,  CC. 

Judgment  reversed,  and  judgment  ordered  for  the  plaintiff  npoa 
the  verdict^  with  costs. 
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appellant 

(44K.  Y.  80ft.) 
Common  earrier  bjf  tMt&r — liability  for  baggage  detftroyod  by  fire, 

A  oominon  carrier  bj  water  is  exempted  from  liability  for  the  loes  of  baggage 
by  fire  occurring  without  his  design  or  neglect,  under  the  act  of  oongreas  of 
liarch  8, 1851,  entitled  "  An  act  to  limit  the  liability  of  ship-owners,  and  for 
other  purposes/'  such  baggage  being  "  goodfl  and  merchandise/'  within  the 
meaning  of  the  act. 

Action  by  Edgar  W.  Chamberlain  against  The  Western  Trans- 
portation Company  to  recover  the  value  of  personal  baggage  com- 
mitted to  the  custody  of  defendant  by  plaintiff's  assignors,  Hamilton 
Ward  and  wife.  It  appeared  at  the  trial  that  Ward  and  wife  took 
passage,  August  9, 1864,  on  the  propeller  Bacine,  a  vessel  owned 
and  operated  by  defendant,  as  common  carrier,  to  be  conveyed  from 
Detroit  to  Buffalo,  together  with  their  baggage. 

On  the  following  morning  the  vessel  took  fire  and  was  burned, 
without  fault  of  either  party,  and  by  some  cause  unknown.  Verdict 
foi  plaintiff  sabject  to  the  opinion  of  the  court  at  general  term, 
wnich  subsequently  ordered  judgment  for  plaintifil  Defendant 
appealed  to  the  court  of  appeals. 

John  HubbMy  for  appellant,  cited  Moore  v.  Am.  JVans,  Co.^  24 
How.  (XT.  S.)  88;   Walk&r  v.  Western  Trans.  Co.,  3  WalL  153;  Law 
Vol.  IV.— 86 
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T.  MarsMteVy  %  Oranch,  10;  1  Pars.  Mar.  Law,  182 ;  Api>endiz,  613 ; 
U.  8.  V.  CurtiB,  12  Pet  72. 

Albert  P.  Laning,  for  respondent,  dted  Merrill  t.  GhrinneOy  80 
N.  Y.  594;  Orange  Co.  Bank  y.  Bratan,  9  Wend.  85;  C.itlLR.  Oe. 
T.  Burke,  13  id.  611 ;  Hottister  y.  Nowleny  19  id.  235 ;  Cole  y.  Good- 
win, id.  251 ;  Jonee  y.  N.  d  N.  F.  Trane.  Co.,  40  Barb.  193 ;  PoweU 
y.  Myers,  26  Wend.  591 ;  Elite  y.  Stuart,  10  Johns.  1 ;  Dorr  y.  N. 
J.  Steam  Nov.  Co.,  1  Eem.  485 ;  Miller  y.  Steam  Nav.  Co.,  6  Seld. 
481 ;  Olaeco  y.  N.  Y.  C.  R.  R.  Co.,  36  Barb.  557 ;  N.  J.  Steam  Nav. 
Co.  y.  Mer.  Bank  of  Boston,  6  How.  344 ;  Angell  on  Oarr.,  §§  156- 
158;  Ourtiss  y.  R.  di  S.  R.  R.  Co^  18  N.  Y.  584;  Aldisn  y.  N.  T.  C. 
R.R.  00^26  id.  102. 

Earl,  0.  The  defendant  was  a  common  carrier  of  passengers 
and  goods  between  Detroit  and  Buffalo,  and  the  measure  of  its 
responsibility,  as  such,  is  the  only  question  to  be  determined 
in  this  oase. 

The  common  law,  for  reasons  of  public  policy,  held  carriers,  both 
by  land  and  water,  to  the  same  rigid  responsibility.  It  made  them 
answerable  for  all  loss  and  damage  to  the  goods  intrusted  to  them 
to  carry,  except  such  as  were  caused  by  the  act  of  God,  or  the  pub- 
lic enemies.  Loss  by  6re,  unless  caused  by  lightning,  was  not  with* 
in  the  exception,  and  hence,  if  a  yessel  was  burned  at  sea  and  she 
and  her  cargo  were  inyolyed  in  a  common  catastrophe,  the  carrier 
became  liable  to  the  freighter  for  the  entire  value  of  his  goods* 
2iew  Jersey  Steam  Navigation  Co.  v.  Merchants'  Bank,  6  How.  (U. 
8.)  344;  Miller  Y.  Steam  Navigation  Co.,  6  Seld.  431. 

This  common -law  liability  of  carriers  by  water  was  at  an  early  day 
limited,  in  England,  by  the  statutes  of  7  Geo.  II,  ch.  15 ;  26  Geo.  lU, 
eh.  86  and  53  Geo.  Ill,  ch.  159.  The  object  of  these  statutes,  as  ex- 
pressed in  the  preamble  to  one  of  them,  was  ^^  to  promote  and 
increitoe  the  number  of  ships  and  vessels,  and  to  prevent  any  dis- 
couragement to  merchants  and  others  from  being  interested  and 
concerned  therein."  By  these  statutes  the  parliament  exempted 
ship-owners  from  \iability  in  several  cases  of  loss,  and  among  them, 
loss  by  fire.  These  statutes  were  doubtless  passed  to  place  English 
ship-owners  upon  the  same  footing  with  the  ship-owners  of  the  oon« 
tinental  nations  of  Europe,  where  the  extreme  rigor  of  the  common 
law  had  not  been  applied  to  carriers  by  water.    Moore  y.  American 
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Transportaiion    Company,  24  How.  (U.  S.)  1 ;  Holt's  Law  of  Ship. 
401 ;  Abbott  on  Ship.  264. 

The  common-law  rule  remained  in  force  in  this  country  until  an* 
act  was  passed  by  congress,  on  the  3d  day  of  March,  1851  (1  Bright* 
ly's  Dig.  884),  entitled  ^' An  act  to  limit  the  liability  of  ship-owners 
and  for  other  purposes,"  which  embodies  most  of  the  provisions  of 
the  English  statutes  above  referred  to.  This  act  is  supposed  to 
have  been  passed  in  consequence  of  the  decision  in  6  How.  supra, 
holding  the  New  Jersey  Steam  Navigation  Company  liable  for  gooda 
lost  by  fibre  upon  the  Lexington,  burned  upon  Long  Island  Sound* 
Walker  v.  The  Transportation  Co,,  3  Wall.  150.  The  object  of 
this  statute,  as  stated  by  Justice  Oatok,  in  24  How.  supra,  and 
as  appears  from  the  debates  in  congress  at  the  time  of  its  passage 
(23  Congressional  Olobe,  713-718)  was  to  place  our  commercial 
marine  on  an  equal  footing  with  that  of  Great  Britain,  so  that  the 
increase  of  the  number  of  ships  and  the  navigation  of  them  might 
be  equally  encouraged. 

The  first  section  of  the  act  of  congress  referred  to  is  as  follows: 
^  No  owner  or  owners  of  any  ship  or  vessel  shall  be  subject  or  liable 
to  answer  for,  or  make  good  to  any  one  or  more  person  or  personSy- 
any  loss  or  damage  which  may  happen  to  any  goods  or  merchandise 
whatsoever,  which  shall  be  shipped,  taken  in  or  put  on  board  any 
such  ship  or  vessel,  by  reason  or  by  means  of  any  fire  happening  to 
or  on  board  the  said  ship  or  vessel,  unless  such  fire  is  cause  by  the 
design  or  neglect  of  such  owner  or  owners." 

The  defendant  claimed  to  be  protected  against  any  recovery  in 
this  action  by  virtue  of  this  section,  but  the  plaintiff  claimed  that 
the  baggage  in  question  was  not ''  goods  or  merchandise"  within  the 
meaning  of  this  section,  and  heUce  that  the  defendant  was  under 
the  common-law  liability,  and  this  was  the  view  taken  of  the  case 
by  the  general  term,  and  was  the  sole  ground  upon  which  the  case 
was  decided  against  the  defendant 

This  is  not,  in  any  sense,  a  penal  statute,  nor  is  it  in  any  way  de» 
rogatory  to  natural  right,  and  hence  I  know  of  no  rule  of  law  that 
requires  that  it  should  be  strictly  construed.  It  is  true  that  it 
changes  the  common  law,  but  there  can  be  no  reason  for  applying 
the  rule  of  strict  construction  to  the  vast  body  of  statute  laws  which 
change  the  common  law.  The  prior  law,  whether  it  be  statute  or 
common  law,  is  to  prevail,  unless  the  subsequent  statute,  by  a  fail 
and  proper  construction,  repeals  or  modifiea  it    This  statute  la 
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rather  a  remedial  statate.  It  was  enacted  to  remedy  the  rigor  of 
the  common  law,  which  it  was  deemed  nnwiae,  on  groonds  of  pub- 
lic policy,  to  continue.  It  should,  therefore,  be  construed,  if  not 
libmtlly,  at  least  fSurly,  to  cany  out  the  policy  which  it  was  enacted 
to  promote. 

In  construing  this  statute  there  are  a  few  canons  of  construction 
which  it  is  well  to  bear  in  mind*  The  popular  or  receiyed  import  of 
words  furnishes  the  general  rule  for  the  interpretation  of  statutes. 
MaiUard  y.  Lawrence^  16  How.  (IT.  S.)  251.  Where  general  words 
are  used  the  courts  are  not  at  liberty  to  insert  limitations  not  called 
for  by  the  sense  or  the  objects  or  the  mischiefs  of  the  enactment 
United  States  y.  Coombs,  12  Pei  72.  Wheneyer  any  words  are  ob- 
scure or  doubtful,  the  intention  of  the  law-makers  must  be  resorted 
to  in  order  to  find  their  meaning ;  and  when  ascertained,  it  must  be 
followed  with  reason  and  discretion  in  the  construction  of  the  stat- 
nta  James  y.  PcUten,  6  N.  Y.  9.  Though  the  intention  is  to  be 
collected  from  the  words,  yet,  when  the  words  are  not  explicit,  it  is 
to  be  gathered  from  the  occasion  and  necessity  of  the  law,  the  defect 
of  the  former  law,  and  the  designed  remedy.  Pillow  y.  BushneU^  5 
Barb.  156.  And  sometimes  the  meaning  of  the  legislature  in  a 
statute  may  be  extended  beyond  the  precise  words  used  in  the  law, 
finom  the  reason  or  motiye  upon  which  the  legislature  proceeded, 
from  the  end  in  yiew,  or  the  purpose  designed.  United  States  y 
Freemany  3  How.  (TJ.  S.)  656,  665.  The  current  of  authority  at  the 
present  day  is  in  fayor  of  reading  statutes  according  to  the  most 
natural  and  obyious  import  of  the  language,  without  resorting  to 
subtle  and  forced  constructions  for  the  purpose  of  either  limiting  or 
extending  their  operations.     Waller  y.  Harris^  20  Wend.  655-661. 

We  come,  then,  to  the  question  whether  the  baggage  in  question 
is  covered  by  the  word  "  goods  "  in  this  section,  and  I  entertain  no 
doubt  that  it  is.  Webster  defines  "goods"  to  mean  personal  or 
moveable  estate.  In  Jacob's  law  dictionary,  and  also  in  Tomlin's 
it  seems  to  be  held  synonymous  with  chattels.  In  Bouvier^s  law 
dictionary  it  is  said  that  this  term  will  sometimes  include  money, 
valuable  securities,  and  other  mere  personal  effects,  and  that  used  in 
a  vnll,  it  will  pass  the  whole  personal  estate,  including  even  stocks 
in  the  funds.  And  such  is  the  common  understanding  of  the  mean> 
mg  of  this  word.  It  is  generally  understood  to  mean  personal 
estate  as  distinguished  from  realty. 

It  sometimes  has  a  restricted  meaning,  depending  upon  the  dr- 
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cnmstances  tinder  which  it  is  used.  I  am  not  aware  that  in  the 
businees  of  oommeroe  or  among  seaforing  men  this  term  has  any 
signification  different  from  that  in  common  nse.  It  is  undoubtedly 
true,  that,  in  some  cases  of  marine  insurance,  an  insurance  of 
^' goods  and  merchandise '^  has  been  held  to  coyer  only  such  cargo 
as  was  laden  on  board  the  vessel  for  the  purposes  of  commerce.  But 
in  all  these  cases  this  result  was  reached,  not  so  much  from  the 
force  of  the  terms  used^  as  from  the  presumed  intention  of  the  par- 
ties as  gathered  from  the  circumstances  of  the  case.  In  all  cases  of 
insurance  the  courts  seek  diligently  for  the  intention  of  the  parties 
as  to  the  extent  of  the  risk  assumed  by  the  underwriters,  and  to  do 
this  it  is  necessary  to  go  out  of  the  written  instrument  to  look  at 
the  course  of  trade  and  the  technical  use  of  terms,  etc.,  more  fre* 
quently  than  in  most  other  contracts.  An  insurance  upon  the  goods 
in  a  store  would  probably  be  held  not  to  include  the  clothing  and 
personal  ornaments  of  the  merchant,  while  an  insurance  upon  the 
goods  in  a  dwelling-house  would  probably  be  held  to  include  all  the 
personal  effects  of  the  owner.  In  American  Ins.  Oo.  y.  Oriswoldy  14 
Wend.  399,  a  marine  insurance  upon  '^ goods  and  merchandise"  was 
held  to  include  specie  obtained  upon  a  sale  of  part  of  the  cargo. 
In  Duplanty  y.  Com,  Ins.  Co.,  Anthon's  Oases  at  N.  P.  114,  a  curricle 
was  held  to  come  within  the  description  of  **  goods,  wares  and  mer- 
chandise." In  1  Phillips  on  Insurance,  173,  it  is  said  that  '^jewels, 
rings,  eta,  not  designed  for  trade,  but  belonging  to  the  persons  of 
those  on  board  of  a  yessel,  haye  been  said  not  to  come  under  thii 
description;  but  there  appears  to  be  no  reason  why  they  should  not* 
if  the  policy  was  so  intended!* 

What  reasons  haye  we,  therefore,  for  supposing  that  congress  used 
this  word  in  a  restricted  sense?  It  is  not  qualified  in  the  statute. 
To  indicate  that  it  was  used  in  the  broadest  sense,  we  haye  the  lan- 
guage **  eoij  goods  whatsoeyer,"  thus  making  it  clear  that  the  term 
was  used  to  include  eyery  thing  that  could  come  within  it  After 
using  such  broad  terms,  which,  according  to  ordinary  usage,  include 
baggage,  if  the  law-makers  had  intended  to  haye  excluded  or  ex- 
cepted baggage,  would  they  not  haye  said  so  P  Then  again,  can 
there  be  any  reason  for  excluding  from  the  operation  of  this  law 
haggage  P  It  seems  to  me  that  eyery  reason  for  exempting  the  car- 
rier from  liability  for  the  loss  of  11,000  worth  of  other  property 
applies  equally  for  exempting  him  from  the  loss  of  the  same  amount 
of  baggage;  and,  hence,  to  cany  out  the  policy  of  the  law,  the  terms 
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Qfled  ahonld  be  so  oonstraed  as  to  indnde  baggage.  Bat  if  this 
tenn  is  to  be  used  in  a  restricted  sense,  what  is  to  be  indaded  and 
what  exdnded  ?  Does  it  include  only  goods  shipped  as  artides  of 
commerce,  or  would  the  furniture  of  a  family  moying  firom  the  east 
io  a  home  in  the  west  be  included  P  Is  it  confined  to  such  goods  as 
are  shipped  as  part  of  the  vessd's  cargo,  ordinarily  accompanied 
with  shipping  bills  ?  It  seems  .to  me  that  it  is  not  thus  confined. 
The  language  used,  **  any  goods  whatsoeyer,''  ^^  shipped,  taken  in 
or  put  on  boards''  forbids  ii 

But  it  is  claimed  that  there  is  something  in  the  subsequent  sec- 
tions of  the  statute  showing  that  the  term  was  used  in  a  restricted 
sense.  It  is  true  that  it  is  proper  to  look  at  the  entire  statute,  to  see 
what  is  meant  by  any  part  of  it.  But  it  is  said  by  Chief  Justice 
Mabshall,  in  Faw  y.  MarstMary  2  Cranch,  10,  that  in  searching 
ibr  the  construction  of  an  act,  positiye  and  explicit  proyisions,  com- 
prehending in  terms  a  whole  class  of  cases,  are  not  to  be  restrained 
by  applying  to  those  cases  an  implication  drawn  firom  subsequent 
words,  unless  that  implication  be  yery  clear,  necessary  and  irresisti- 
ble. I  haye  looked  with  great  care  at  these  subsequent  sections,  as 
much  stress  was  laid  upon  them  by  the  learned  judge  who  wrote 
the  opinion  of  the  general  term. 

The  second  section  proyides  that  the  owner  of  a  yessd  shall  not 
in  any  case  be  liable  to  any  shipper  of  "  platina^  gold,  gold  dust, 
silyer,  bullion  or  other  precious  metals,  coins,  jewelry,  bills  of  any 
bank  or  public  body,  diamonds  or  other  precious  stones,''  unless  the 
shipper  giyes  the  owner  or  his  agent  notice  in  writing  of  their  char- 
acter and  yalue,  and  has  the  same  entered  on  the  bill  of  lading,  and 
that  the  owner  shall  not  be  liable  for  such  '^  yaluable  goods"  beyond 
the  yalue  thus  giyen.  Here  the  word  *^  goods "  is  used  to  indude 
all  the  yaluable  articles  before  named. 

The  third  section  proyides  that  the  liability  of  the  owner  of  the 
Tdssel  for  the  embezzlement,  loss  or  destruction,  by  the  master,  pas- 
sengers or  crew,  of  any  ^'property,  goods  or  merchandise,''  shall  in 
no  case  exceed  the  amount  of  the  interest  of  such  owner  in  the  ves- 
sel and  the  fireight ;  and  in  section  four,  the  same  property  is  referred 
to  as  "goods,  wares  or  merchandise,  or  any  property  whateyer,"  and 
also  under  the  general  designation  of  "property;"  and  in  section 
six,  the  same  property  is  referred  to  as  "  goods,  wares,  merchandise 
or  other  property."  It  is  conceded  that  the  language  used  in  these 
subsequent  sections  includes  baggage;  but  it  is  claimed  in  the  opin- 
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ion  at  the  general  term,  that)  beoanse  the  word  '^ property'^  ia  used 
in  theee  sections  in  connection  with  the  other  terms,  it  mast  be 
inferred  that  the  law^makers  used  the  terms  ^^  goods  or  merchan- 
dise," in  the  first  section,  in  a  restricted  sense,  and  as  not  including 
all  that  is  included  in  the  terms  subsequently  used.  This  is  upon 
the  theory  that  the  law-makers  must  have  had  a  purpose  in  the  use 
of  every  word  which  they  haye  inserted  in  a  statute,  and  that  a 
statute  must  be  so  construed  as  to  give  effect,  if  possible,  to  all  the 
words  used*  Howeyer  true  and  just  this  may  be  theoretically,  as  a 
rule  of  construction  I  apprehend  that  it  will  firequently  be  found  in 
practice  to  lead  to  very  absurd  results.  Under  this  rule  of  construc- 
tion, why,  in  the  first  section,  was  the  word  ^'merchandise''  used, 
as  ^  goods,''  certainly,  according  to  the  construction  adopted  at  the 
general* term,  would  include  merchuidiseP  In  the  third  section, 
why  are  the  words  ''any  property,  goods  or  merchandise"  used, 
when  all  the  things  intended  would  clearly  be  covered  by  the  words 
"  any  property  ?  "  And  in  the  fourth  and  sixth  sections,  in  speaking 
of  precisely  the  same  things,  why  are  they  called,  in  the  one,  "  goods, 
wares,  merchandise  or  any  property  whatever,"  and  in  the  other, 
"  goods,  wares,  merchandise  or  other  property  ?  "  What  significance 
has  the  word  "wares,"  and  what  is  included  in  that  that  is  not 
covered  by  the  other  terms  used  ?  It  will  thus  be  seen  that  language 
is  used  in  this  statute  without  much  precision,  and  that  there  is  no 
reason  for  believing  that  the  law-makers  meant,  by  the  language 
used  in  the  subsequent  sections,  to  include  baggage,  and  not  to 
include  it  in  the  words  "  any  goods  or  merchandise  whatsoever," 
used  in  the  first  section. 

This  conclusion  is  made  more  clear  when  we  consider  that, 
according  to  the  construction  given  to  this  statute  by  the  courts 
below,  while  the  common-law  liability  is  changed  by  the  first  section 
as  to  aU .  property  but  baggage,  by  the  subsequent  sections  it  is 
changed  as  to  all  property,  including  baggage.  What  reason  can 
there  be  for  this  distinction  ?  Why  limit  the  common-law  liability 
of  the  ship  owner,  for  the  embezzlement  and  destruction  of  baggage 
by  his  own  servants,  and  leave  it  in  full  force,  in  all  its  vigor,  in 
case  of  the  destruction  of  the  baggage  by  fire,  without  his  fault  ? 
Such  an  effect  can  be  given  to  the  statute,  it  seems  to  me,  only  by 
''a  subtle  and  forced  construction,"  disregarding  the  plain  anc. 
ordinary  meaning  of  the  language  used,  and  losing  sight  of  the 
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object  and  mischief  and  the  public  policy  the  law-makers  had  la 
Tiew  in  enacting  the  hiw. 

This  statute,  in  a  case  of  loss  of  baggage  by  fire,  has  never  come 
nnder  discussion,  so  fiur  as  I  have  obserred,  in  any  reported  case^ 
although  the  statute  has  existed  in  England  for  nearly  a  century. 
The  elementary  writers  upon  carriers  and  shipping,  while  referring 
to  these  statutes  and  commenting  upon  them,  do  not  allude  to  the 
distinction  here  contended  for  between  baggage  and  other  property. 
If  such  an  important  distinction  existed,  some  of  these  able  writers 
would  probably  haye  discoyered  and  commented  upon  it;  and  it 
would  not  haye  escaped  their  notice  uid  attention  that  tiie  com* 
mon-law  liability  of  ship  owners  as  to  property  destroyed  by  fire 
remains  in  full  force  as  to  baggage,  but  is  abrogated  as  to  all  other 
property. 

As  there  was  no  proof  that  the  fire  was  caused  by  the  design  or 
neglect  of  the  owners  of  this  yessel,  I  am,  therefore,  of  the  opinion 
that  the  defendant  was  not  liable  to  the  plaintiff;  and  the  judg- 
ment of  the  general  term  should  be  reversed,  and  judgment  oiderad 
for  the  defendant 

Lbonabd,  0.,  delivered  a  brief  opinion  in  ooncnnwnoai 

All  concur  for  reversal 

Judgment  reversed  and  judgment  ordered  flvr  the  deftmdant^  wifli 
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Jt  li  evidence  of  negligence  for  a  lailRMui  eompenj  to  nm  an  engine  wlthovk 
a  screen  on  the  smoke  pipe,  from  which  large  sparks  ate  emitted  so  as  to 
set  fire  to  ma  a^icinlng  dwelling. 

AcmoK  by  Bedell  against  the  Long  Idand  Bailroad  Company  to 
reco^r  the  value  of  a  dwelling-house  alleged  to  have  been  burned 
by  sparks  from  defendant's  dummy  engine,  October,  1863. 
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It  appeared  at  the  trial  that  there  was  no  screen  upon  the  smoke 
pipe  of  the  engine  on  the  day  when  the  fire  was  oommnnioated,  but 
that  there  had  been  a  screen  ai>on  the  engine  some  days  before,  and 
that  the  engine  was  so  guarded  a  few  days  afterward. 

Verdict  for  phiinti£El  The  judgment  thereon  was  affirmed  at 
general  term,  and  defendant  farther  appealed  to  this  oourb 

JZ.  H.  Hunildjft  for  appellant 

Geo.  O.  Reynolds f  for  respondent 

Eabl»  C.  The  only  grounds  upon  which  we  are  asked  to  reyerse 
the  judgment  below  are,  that  there  was  no  proof  of  negligence,  and 
hence  that  the  plaintiff  should  haye  been  nonsuited ;  and  that  im- 
proper evidence  was  received  by  the  judge  at  the  trial,  as  to  the  value 
of  the  dwelUng-house. 

1.  The  mere  fact  that  large  sparks  were  emitted  from  the  engine 
in  such  profusion,  and  were  carried  to  such  a  distance  as  to  set  fire 
to  adjoining  fences  and  buildings,  is  sufficient  to  show  that  there 
was  some  carelessness,  as  common  observation  and  experience  teach 
that  engines  can  be  and  are  run  through  the  country  without  such 
dangerous  consequences.  There  was,  however,  evidence  that  a  spark 
arrester  had  been  used  upon  the  smoke  pipe  of  this  engine  before 
and  after  the  accident,  and  that  whilS  thus  used  there  was  no  dam- 
age from  the  sparks.  The  spark  arrester  had  been  left  off  for  some 
weeks  before  the  accident,  and  this  furnished  some  evidence  of  negli- 
gence. It  matters  not  that  it  was  not  common  to  use  the  spark 
arrester  upon  dummy  engines.  It  is  enough  that  the  evidence 
tended  to  show  that  tiiis  engine  could  not  with  safety  be  run  near 
dwellings  without  this  appendage,  and  that  it  could  be  with  it,  and 
hence  ordinary  prudence  required  its  use.  It  is  sufficient  upon  this 
branch  of  the  case,  that  there  was  some  evidence  from  which  the 
jury  could  properly  infer  negligence  in  the  care,  management  or 
construction  of  the  engine.  52  Penn.  879 ;  Albany  Law  Journal,  8 
vol.  155.    (The  remainder  of  the  opinion  dicfposes  of  a  question  of 

eridenoa) 

Jndgm$tii  afflfnued. 
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CowDBEY  Y.  O01T9  appellant 
(UN.Y.aBa) 

C  boogbt  Mrtein  nal  estate,  upon  whicli  there  was  a  mortgage,  took  a  deed 
eontainiiig  oorenant  of  wanantj  and  the  usaal  full  covenants,  and  gare  his 
bond  for  the  pajment  of  a  portion  of  the  purehase-monej.  A  foiedosare  of 
the  original  mortgage  was  permitted  bj  the  grantor,  and  C.  bid  off  the 
property  at  the  sheriff's  sale,  but  immediatelj  assigned  his  bid  to  H.,  to 
whom  thedeed  was  exeeated.  In  an  action  on  the  bond,  Md,  that  there  had 
been  an  eTiotton  of  C.  and  that  he  was  not  liable. 

AonoK  by  Gowdrey  against  Ooit  on  a  bond  given  by  defendant 
to  Hawkey  the  assignor  of  plaintiff*.  The  facts  appear  in  the  opinion. 

Samuel  Hand,  for  appellant,  cited  Bush  y.  LaiArap,  22  N.  Y 
685 ;  St.  John  t.  Palmer,  5  Hill,  599 ;  Huni  r.  Amidon,  4  id.  340, 
aimers  Y,  SaUus,  8  Den.  214;  OreenvauU  y.  Davie,  4  Hill,  648; 
leach  r.  Bail&j/,  Ot  App.  1857;  OurHe  y.  Bueh,  89  Barb.  664. 

F*  N.  Bangsj  for  respondent 

LoTT,  Oh.  0.  The  bond,  on  which  the  plaintiff  sought  a  recoyery, 
was  giyen  for  a  i>ortion  of  the  purchase-money  of  real  estate  in  the 
city  of  Brooklyn,  sold  and  conyeyod  to  the  defendant  in  fee,  free 
firom  all  incumbrances,  by  Edward  H.  Hawke,  the  obligee,  and  was 
secured  by  a  mortgage  thereon.  The  deed  contained  a  coyenant  of 
warranty  and  all  the  usual  AiU  coyenants.  There  was,  in  fact,  at 
the  time  of  such  sale  and  oonyeyance,  a  subsisting  mortgage  for 
$5,000  on  the  land  and  some  adjoining  property,  and  in  the  deed 
thereof  to  Hawke,  there  was  a  clause,  declaring  that  the  premises 
were  subject  to  the  said  mortgage,  that  the  said  sum  formed  a  pari 
of  the  consideration  for  the  conyeyance,  and  that  the  payment 
thereof,  with  interest,  from  20th  September,  1858,  was  assumed  by 
the  said  Hawke.  That  mortgage  was  subsequently  foreclosed  in 
the  supreme  oourt  The  notice  of  the  pendency  of  the  .lofcicn 
therefor  was  filed  in  the  office  of  the  clerk  of  Kings  county.  John 
H.  Poillon  was  then  the  holder  and  owner  of  the  bond  in  question 
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and  the  mortgage  acoompanying  it»  and  he,  with  the  defendant  and 
Hawkey  the  said  obligee,  and  other  persons,  were  made  parties,  as 
defendants.  The  plaintiff,  in  Angnst  following,  while  the  said  ac- 
tion was  in  progress,  purchased  and  took  an  assignment  of  the  said 
bond  and  mortgage,  and  he,  daring  the  negotiation  for  its  purchase, 
by  a  note  in  writing,  asked  the  defendant  whether  the  mortgage 
was  a  correct  and  proper  mortgage,  and  whether  he  had  any  defense, 
legal  or  equitable,  thereto,  to  which  the  defendant,  on  the  day  next 
after  its  receipt,  sent  a  written  answer,  in  which,  after  stating  that 
the  mortgage  was  given  for  12,000  as  part  purchase-money  for  the 
premises  mortgaged  thereby,  said  it  '*  wiU  be  good  when  Mr.  Hawke 
pays  off  the  prior  incumbrance  thereon  and  now  still  outstanding 
on  the  property  and  also  coTering  the  adjoining  property,  and  not  good 
until  that  is  done ;  for  farther  information  in  relation  thereto,  you 
had  better  inquire  of  Messrs.  Bonney,  Titus  &  Boe,  attorneys  at  law, 
38  Wall  street,  as  Mr.  Soe  holds  the  prior  mortgage  that  has  to  be 
paid  before  my  mortgage  is  worth  a  dollar.  I  hope  for  my  own 
sake,  and  any  others  that  may  be  interested,  that  the  trouble  may 
be  soon  remoyed  and  all  be  right''  Judgment  was  subsequently, 
and  on  the  16th  day  of  February,  1861,  rendered  in  tiie  said 
foreclosure  suit,  directing  a  sale  of  the  whole  of  the  mortgaged 
premises  covered  by  the  mortgage  foreclosed,  to  satisfy  the  amount 
due  thereon,  and  they  were  afterward  sold  by  the  sheriff  of  Kings 
county.  The  plaintiff  and  defendant,  in  the  present  action,  both 
attended  the  ssde  and  bid  for  the  property,  and  it  was  struck  off  for 
the  sum  of  17,275,  to  the  defendant,  and  he,  for  the  consideration 
of  1150  or  1250,  assigned  his  bid  to  John  J.  Hardy,  to  whom  the 
sheriff,  by  deed  dated  March  14,  1861,  conveyed  the  premises  so 
sold;  and  Hardy,  under  the  deed,  took  possession  of  the  property 
conveyed  (including  the  premises  for  which  the  bond  in  question 
was  given),  and  had  ever  since,  up  to  the  time  of  the  trial  of  this 
action,  continued  in  the  possession  thereo£  The  proceeds  arising 
from  the  sale  were  more  than  was  required  to  make  the  payments 
directed  to  be  paid  by  the  judgment,  and  the  surplus,  amounting 
to  the  sum  of  1773.53,  was  after  a  reference  to  ascertain  who  was 
entitled  thereto,  and  an  order  confirming  the  referee's  report  in 
iavor  of  the  plaintiff  herein,  paid  to  him  on  the  5th  day  of  June, 
1861. 

The  defendant,  at  the  time  of  the  sale  and  conveyance  of  the 
premises  by  Hawke  to  him,  as  above  stated,  was  informed  cf  the 
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Mid  subsisting  mortgage  thereon,  but  Hawke  agreed  ^to  take 
oaie  **  of  it.  He  then  held  a  bond  and  mortgage  from  one  Edward 
TS.  Rice  for  112,0009  which  he  proposed  to  sell,  and  out  of  the  pro- 
eeds  to  discharge  the  said  mortgage,  and  he  placed  them  in  the 
hands  of  the  defendant  to  be  sold  by  him.  The  defendant,  after  try- 
ing for  several  months  to  negotiate  a  sale  thereof  and  being  nnable  to 
obtain  such  offer  therefor  as  Hawke  was  willing  to  accept,  returned 
the  said  bond  and  mortgage  to  Hawke,  who,  in  June  or  July,  1859, 
gave  them  up  to  said  Bice. 

All  of  these  facts  are  found  by  the  justice  who  tried  the  issues,  and 
he  thereupon  decided,  as  matter  of  law,  that  by  said  suit  for  fore- 
closure of  the  said  prior  mortgage,  the  judgment  therein  and  the 
proceedings  upon  and  under  such  judgment,  Ooit,  the  defendant  in 
this  action,  was  eyicted  from  and  lost  the  premises  so  conyeyed  to 
him,  and  that  the  said  conreyance  was  the  only  consideration 
for  the  bond,  for  the  recovery  of  which  this  action  was  brought. 

Although  the  judgment  rendered  on  that  decision  was  reversed 
by  the  general  team,  the  Code  provides,  by  section  268,  that  ^it 
shall  not  be  deemed  to  have  been  reversed  on  questions  of  fiact,  un- 
less so  stated  in  the  judgment  of  reversal"  No  such  statement  is 
made  or  contained  in  that  judgment  The  fiftcts  above  detailed  are, 
therefore,  now  not  open  for  review,  and  must  be  assumed  to  be  cor- 
rectly found. 

Upon  that  assumption  the  defendant  was  entitled  to  judgment 
The  judgment  in  the  action  of  foreclosure,  and  the  sale  and  subse- 
quent proceedings  under  it,  are  conclusive  on  both  the  plaintiff  and 
defendant  in  this  action.  The  assignor  of  the  bond  and  mortgage 
to  him  (John  H.  Poillon)  was  a  party  to  that  action,  and  the  plain- 
tiff took  the  assignment  thereof  during  its  pendency.  He  was  there- 
fore chargeable  with  notice  thereof,  and  he  has,  subsequently,  by  the 
receipt  of  the  surplus  moneys  arising  from  the  proceeds  of  the  sale, 
recognized  the  validity  of  the  judgment  If  Hardy,  to  whom  the 
sheriff's  deed  was  delivered,  and  who,  under  and  by  virtue  thereof 
took  possession  of  the  premises  conveyed  thereby,  had  himself  been 
the  original  purchaser  at  that  sale,  a  defense  to  the  bond  in  suit  for 
the  balance  unpaid  would  have  been  established.  The  surrender  of 
the  property  by  the  defendant,  under  and  in  pursuance  of  the  judg- 
ment directing  the  delivery  of  possession,  was  an  eviction.  A  for- 
cible dispossession  or  an  actual  physical  expulsion  was  not  necessary 
to    constitute    it.      See   Dyett  v.   Pendletouj   8  Cow.  727,    eta 
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Such  an  eyiction  showed  a  &ilare  of  the  consideration  for  which  the 
bond  was  given. 

The  &ct  that  the  defendant  himself  became  the  purchaser  at  the 
sale  does  not  alter  the  case,  or  change  his  position,  or  in  any  way 
prejudice  or  affect  his  rights.  It  must  be  assumed  that  the  judg- 
ment of  foreclosure  and  sale  was  in  the  usual  form,  and  that  he  and 
any  of  the  parties  to  it  were  authorized  and  permitted  to  bid  and 
become  a  purchaser  at  the  sale.  There  was,  therefore,  no  impro- 
priety in  the  act  itself  Nor  did  it  prejudice  the  plaintiff;  on  the 
contrary,  its  effect  was  to  increase  the  surplus  to  which  he  was  en- 
titled. It  was,  consequently,  an  actual  benefit  to  him.  The  judg- 
ment and  the  deliyeiy  of  a  deed  under  the  sale  made  in  pursuance 
thereof  whether  made  to  a  stranger  or  to  the  defendant  himself, 
barred  and  foreyer  foreclosed  them  fix>m  the  right  of  redemption, 
and  all  interest,  claim  and  demand  to  the  property  under  the  deed 
from  Hawke  to  him.  When  he  made  the  assignment  of  his  bid,  his 
title  under  that  deed  had,  in  &ct,  for  all  practical  purposes,been  ex- 
tinguished, and  the  assignee  became  entitled  to  a  sui)erior  and  para- 
mount title,  and  not  merely  to  that  which  the  defendant  had 
acquired  under  and  by  yirtue  of  the  conyeyance  from  Hawke.  If, 
howeyer,  it  be  conceded  that  there  was  not  technically  a  legal 
eriction,  it  is  dear  that  the  &ct8  on  which  the  learned  justice  de- 
cided this  case  constituted  a  perfect  defense  to  the  defendant,  under 
the  decision  by  the  court  for  the  correction  of  errors  in  Buni  y. 
Amidan,  4  Hill,  345,  and  within  the  principle  on  which  it  was 
made. 

In  that  case,  the  plaintiff  Hunt,  being  in  possession  of  a  farm 
conyeyed  to  him  by  a  quitclaim  deed  from  a  grantor  (one  Babcock) 
who  acquired  his  title  thereto  and  to  another  piece  of  land  for  the 
consideration  of  11,200  under  a  deed  from  Amidon  the  defendant, 
containing  the  usual  covenant  for  quiet  enjoyment,  was  made  a 
party  to  a  suit  in  the  court  of  chancery  for  the  foreclosure  of  a 
mortgage  which  was  a  lien  on  the  property  at  the  time  the  deed 
with  the  said  covenant  was  given,  and  a  decree  of  foreclosure  and 
sale  was  subsequentiy  rendered  and  entered  therein.  The  farm  was 
sold  under  the  decree,  and  purchased  by  the  plaintiff  for  the  sum  of 
$470.  He  then  commenced  an  action  of  assumpsit  for  the  recovery 
of  that  sum,  with  interest,  from  the  defendant,  as  so  much  money 
paid  for  his  use,  and  obtained  a  verdict,  which,  on  a  bill  of  ezcep- 
tions»  taken  to  the  admissibiliiy  of  evidence  tending  to  show  thai 
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the  defendant  promiged  the  plaintiff's  grantor,  when  he  oonyeyed 
to  him^  to  pay  off  the  mortgage,  and  also  to  the  charge  of  the  judge 
on  the  trial,  was  set  aside  by  the  supreme  oourt  Bboitsoh,  J.,  in 
giving  the  opinion  of  the  oourt,  as  reported  in  1  Hill,  147,  eta,  said, 
among  other  things :  '*  As  there  has  been  no  eyiotion,  there  has  be^i 
no  breach  of  the  coyenant  for  quiet  enjoyment  in  the  defendant's 
deed  to  Babcock;''  and  then,  after  showing  that  the  eyidence  giv^n 
to  proye  the  defendant's  promise  to  })ay  off  the  mortgage  was  im* 
properly  admitted,  concluded  by  saying  that  "tiiQ  defendant  is 
bound  by  eo^ess  contract,  the  coyenant  for  quiet  enjoyment;  and 
the  plaintiff  cannot  recoyer  on  aA  implied  promise."  On  a  re-trial, 
the  plaintiff  offered  in  eyidence  proof  of  the  facts  proyed  on  the 
first  trial,  and  some  additional  &ct8 ;  but  it  was  excluded,  and  the 
plaintiff  was  thereupon  nonsuited,  and  judgment  was  subsequently 
rendered  by  the  supreme  court  for  the  defendant;  whereupon  the 
plaintiff  sued  out  a  writ  of  error  to  the  court  for  the  correction  of 
errors,  and  the  judgment  was  unanimously  reyersed.  Chancellor 
Walwobth  and  Senator  Boor  deliyered  written  opinions  in  &yor 
of  the  reversal  The  chancellor,  in  his  opinion,  after  holding  that 
the  evidence  offered  on  the  second  trial  was  properly  excluded,  and 
adverting  to  the  facts,  said  the  question  was  presented  whether  the 
plaintiff  was  bound  to  stand  aside  at  the  sale  and  suffer  Ms  land  to 
be  sold  to  a  stranger,  and  then  resort  to  an  action  at  law  upon  the 
said  covenant  for  quiet  enjoyment,  ^'  or  whether  the  deci'ee  of  fore- 
closure and  sale,  which  undoubtedly  contained  the  usual  directions, 
as  provided  for  in  the  135th  rule  of  the  court  of  chancery,  that  the 
purchaser  should  be  let  into  possession  upon  the  production  of  the 
master's  deed,  and  the  actual  sale  under  that  decree,  were  not  of 
themselves  equivalent,  in  equity  at  least,  to  an  actual  eviction  of 
Hunt  by  an  action  at  law,  founded  upon  a  title  paramount  to  that 
which  Amidon  conveyed  to  Babcock,  with  warranty ; "  and  then, 
after  the  discussion  of  the  question,  he  came  to  tiie  conclusion, 
without  reference  to  the  parol  agreement  that  was  alleged  to  have 
been  made  by  the  defendant  to  pay  off  the  mortgage,  that  the 
aecree  of  foreclosure  and  the  sale  under  it  were  in  equity  an  eviction, 
and  that  the  money  paid  by  the  plaintiff  to  save  his  property  from 
being  sacrificed  was  a  payment  of  money  by  the  coercion  of  legsl  pro- 
cess for  the  use  and  benefit  of  the  defendant  Amidon,  and  that  the 
plaintiff  should  have  been  permitted  to  recover  it  back  in  the  equi- 
table action  of  assumpsit  for  money  paid  and  expended  for  his  use 
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If  the  defendant  in  tho  present  action,  instead  of  making  an 
anignment  of  his  bid  to  Hardj,  had  himself  taken  the  deed  of 
the  property,  the  fiiots  would,  nnder  that  decision,  haye  been 
deemed  an  eyiction  in  equity,  and  haye  giyen  the  same  right 
as  he  would  haye  had  if  there  had  been  an  actual  eyiction  bj  a 
daim  under  a  deed  to  a  stranger.  It  follows,  that  it  was  immaterial, 
in  reference  to  the  question  of  eyiction,  whether  the  defendant  him- 
self or  Hardy  took  the  sheriff's  deed.  Inr  either  case,  the  defendant 
was  dispossessed  under  a  title  paramount  to  his  own,  and  there  was 
a  failure  of  the  consideration  for  which  the  bond  in  suit  was  giyen, 
except  as  to  the  amount  of  the  surplus  money  which  was  receiyed 
by  the  plaintiff,  as  already  stated.  This  eyiction  gaye  the  defendant 
a  right  of  action  on  the  coyenants  in  his  deed  against  Hawke,  for 
the  whole  of  the  purchase-money  except  the  said  surplus,  and  would 
haye  constituted  a  defense  to  a  suit  on  the  bond  by  him  for  the 
balance.  The  plaintiff,  as  his  assignee,  stands  in  no  different  or 
(letter  position.  He  took  no  greater  or  other  rights  than  his  assignor 
Iiad,  and  his  title  was  affected  by  the  same  equities  and  grounds  of 
defense  to  which  it  was  subject  in  the  hands  of  Hawke,  eyen  if  he  had 
faken  his  assignment  without  notice  of  them.  He,  howeyer,  was  fully 
apprised  of  the  existence  of  the  prior  mortgage,  and  that  the  defend- 
fint  claimed  that  the  bond  in  question  was  ''not  good,''  nor  ''worth 
a  dollar,"  until  that  incumbrance  was  paid  off  and  discharged. 

Justice  BoBEBTSOK,  in  his  opinion  giyen  on  the  reyersal  of  the 
judgment  by  the  general  term,  relied  principally  on  the  ground 
nhat  the  plaintiff's  rights  were  different  from  what  they  would  haye 
'^een  if  he  had  not  been  the  purchaser  at  the  sheriff's  sale,  and  that 
ide  thereby  (to  use  his  own  language)  "  lost  his  right  to  recoyer  back 
the  whole  purchase-money,  if  paid,  or  resist  its  recoyery  if  unpaid, 
and  elected  to  confine  himself  to  a  claim  for  money  necessarily  spent 
to  make  his  titie  complete,"  and  closed  by  saying,  that  "  the  preced- 
ing yiew  rendered  it  necessary  for  the  case  to  go  back  for  a  new 
trial,  when  the  questions  of  any  additional  consideration  haying 
been  giyen  for  the  bond  in  suit  beyond  the  conyeyance  of  the  land 
in  question,  and  the  right  of  the  defendant  to  apply  the  sum  paid 
by  his  yendee  on  the  foreclosure,  as  damages  for  breach  of  the  coye- 
nants in  the  deed  to  him,  and  the  amount  taken  by  the  plaintiff 
out  of  court  in  satisfaction  of  any  part  of  the  claim  of  the  plaintiff 
as  a  bona  fids  purchaser  of  such  bond,  may  be  disposed  of." 

I  haye  idready  shown  that  the  ''yiew  "  expressed  by  him,  rendering 
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it  ueoesBaiy  to  haye  a  new  trial,  was  erroneoaSi  and  I  will  now  add, 
that  the  objects  and  purposes  for  which  snch  new  trial  was  deemed 
requisite  had  been  disposed  of  by  the  decision.  The  facts  bearing 
on  the  question  of  the  consideration  were  found  by  him,  and  on  thesci 
he  came  to  the  conclusion  that  the  conyeyanoe  of  Hawke  to  the 
defendant,  ^was  the  only  consideration  for  the  bond  mentioned 
in  the  complaint  in  this  action,  and  upon  which  the  action  was 
brought,"  and  Hawke  himself  testified,  that  the  only  consideration 
for  that  bond,  and  the  mortgage  accompanying  it,  was  the  conyey- 
anoe. K  it  be  claimed  that  there  was  eyidence  tending  to  show 
that  the  bond  and  mortgage  of  Edward  N.  Bice,  aboye  mentioned* 
formed  a  part  of  such  consideration,  it  is  suflScient  to  say  that  th<i 
learned  justice  has  found  that  it  did  not,  and  that  they  were  placed 
by  Hawke  in  the  hands  of  the  defendant,  as  his  agent,  for  sale  only. 
There  was  nothing  in  the  findings  of  the  justice  to  show,  or  tending 
to  show,  that  the  plaintiff  could  be  benefited  on  a  new  trial  by  any 
eyidence  affecting  the  application  of  the  purchase-money  of  the 
mortgaged  premises.  The  judgment  of  foreclosure  had  directed  tho 
disposition  thereof.  There  is  no  question  that  so  much  as  w&i 
required  to  satisfy  the  amouat  payable  to  the  plaintiff  in  the  judg* 
ment  was  so  applied,  and  that  the  plaintiff  in  this  action  reoeiyed 
the  surplus.  He  certainly  cannot  complain  of  the  payment  of  thai 
surplus  to  him.  Although  the  fact  is  not  expressly  stated,  it  is,  I 
think,  inferable  firom  the  findings  of  the  justice,  that  the  portion 
of  the  premises  coyered  by  the  mortgage  foreclosed,  which  was  nol 
included  in  the  conyeyanoe  to  the  defendant,  had  been  preyiouslj 
sold  and  conyeyed  to  the  said  Edward  N.  Bice,  and  the  case  showf 
that  such  was  the  fact  The  land  of  the  defendant  was,  therefore, 
the  primary  fund  for  the  payment  of  that  mortgage,  and  the  plain- 
tiff, after  receiying  the  surplus  of  the  proceeds  of  the  entire  property, 
and  thus  in  effect  making  the  part  not  sold  to  him,  instead  of  that 
which  was,  primarily  liable,  has  no  ground  or  reason  to  complain 
of  the  application  of  the  purchase-money.  If,  in  &ct,  there  was 
any  thing  to  show  that  for  any  cause  the  defendant's  land  was 
charged  for  more  than  was  proper,  it  was  incumbent  on  the  plaintiff 
to  show  it,  and  his  neglect  or  failure  to  do  it  was  no  ground  for  r 
new  trial.  I  do  not  see  what  question  there  was  in  the  case  affecting 
the  rights  of  the  plaintiff  as  a  bona  fids  purchaser.  It  is  clearl} 
shown,  that  he  took  the  bond  in  suit  with  full  notice  of  the  defend 
snfs  grounds  of  defense  against  its  collection. 
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It  is  proper  to  notice  the  exceptions  taken  by  the  plaintiff  to  the 
admission  and  ezclnsion  of  evidence  during  the  progress  of  the  triaL 

The  first  relates  to  proof  admitted  to  show  what  the  plaintiff 
paid  for  the  bond  in  suit,  and  the  mortgage  accompanying  it.  As* 
mming  that  it  was  inadmissible,  the  eridence  was  wholly  imma- 
terial, and  it  did  not  prejudice  the  plaintiff.  The  second  relates  to 
che  ezdnsion  of  the  defendant's  deposition  taken  before  the  trial, 
under  section  391  of  the  Code.  It  was  objected  to  and  excluded  on 
the  ground  that  the  defendant  was  in  oourt  and  could  be  examined. 
That  ground  was  untenable,  but  as  the  deposition  was  afterward 
admitted  on  the  plaintiff's  offer,  as  admissions  of  material  facts 
made  by  the  defendant,"  he  has  had  the  fnU  benefit  of  it,  unless  the 
exception  now  to  be  noticed  is  well  taken.  \^ 

The  defendant,  who,  it  must  be  borne  in  mind,  was  the  plaintiff's 
witness,  after  stating  the  purpose  for  which  the  bond  and  mortgagi 
of  Edward  N.  Bice,  before  referred  to,  were  leffc  with  him,  was  a^ed 
*^  What,  under  your  instructions  from  Mr.  Hawke,  or  your  agree* 
ment  with  him,  would  you  have  done  with  the  proceeds  if  you  had 
effected  a  sale  ?  "  The  question  and  answer  thereto  were  excluded. 
There  was  no  error  in  such  exclusion.  The  question  did  not  call 
for  the  proof  of  admission  of  a  fact,  but  only  for  an  undisclosed 
intention  and  object  of  the  defendant  It  was  immaterial  what  he 
would  haye  done.  The  only  matters  properly  inquirable  into  were, 
what  instructions  were  given  by  Hawke,  and  what  the  agreement 
with  him  was;  and  as  to  those,  he  had  previously  been  asked,  and 
his  answers  were  admitted  and  read. 

The  answer  is  not  contained  in  the  case.  We  cannot  assume  that 
it  contained  any  statement  irresponsive  to  the  question,  and,  if  irre- 
sponsive only,  the  objection  to  the  question  applies  equally  to  it 
At  all  events,  it  does  not  appear  to  have  contained  any  statement 
the  exclusion  of  which  was  prejudicial  to  the  defendant 

There  walls,  therefore,  no  sufficient  ground  for  the  reversal  of  the 
judgment,  and  the  order  of  the  general  term  reversing  it  and  grant- 
ing a  new  trial  was  erroneous,  and  it  must  be  reversed,  with  costs, 
and  the  judgment  rendered  at  the  trial  term  must  be  affirmed,  with 
oosts. 

Obay,  0.,  also  read  an  opinion  for  reversaL 

Order  of  genaral  term  reversed  and  judgment  of  trial  term 

■fflrmed. 

Judgfnmit  affirmed. 

Vol.  IV.  — 88 
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F1B8T  NauovaIi  Bavk  of  Akoxlioa  t.  Bjlll,  ^ypeUaal 

ClAH.T.Mki 


Wben  A  Ull  la  dnwn  payable  to  the  oider of  tl&e  "oaahler**  of  a  bank,  Hm 
bank  la.  In  Judgment  of  law,  the  payee,  and  no  indonement  la  neoeawj  ta 
giTe  the  bank  title. 

Bridenoe  to  ehow  that  a  bill  waa  fraudulently  diyerted  from  its  original  pnt- 
poae  la  inadmiaalble  In  an  aetlon  by  a  hmm  Jld§  holder  for  Talne. 

AonoK  by  the  Fint  National  Bank  of  Angelica  againrt  Hal^ 
npon  the  foUowing  draft : 

"<S00.  Oramkl,  JiNM  89, 1888L 

Three  montha  after  date,  pay  to  the  order  of  J.  B.  Robinaon,  oaahier,  $500 

▼alne  reoelYed,  and  charge  lame  to  the  account  of 

8.  Watsoh,  OroeML" 

"To  C.  F.  Hall,  Bochester,  N.  T. 

"  Accepted,  payable  at  the  Commercial  Bank  of  Bocheater. 

"  G.  F.  nATJ<« 

At  the  trial  the  cashier  teatified  that  he  refused  to  discount  the 
draft  to  Watson,  after  it  was  accepted,  withoat  another  name;  that 
Watson  thereupon  took  the  draft  away  and  transferred  it  to  other 
parties,  who  presented  it  for  discounting,  which  was  done.  The 
defendant  offered  to  proye  that  the  draft  was  accepted  for  Watson 
without  consideration,  and  that  it  was  designed  to  procure  fundi 
which  Watson  was  to  use  for  defendant,  but  that  Watson  had 
diyerted  it  to  his  own  use.  This  eyidence  was  excluded.  Defend- 
ant excepted.  The  court  directed  a  yerdict  for  plaintiff  which  was 
accordingly  rendered.  The  judgment  thereon  was  affirmed  at  geneiml 
term.    Defendant  then  appealed  to  the  court  of  appeals. 

J»  0.  Cochrane,  for  appellant 

Bamtui  Handy  for  respondent 

Eabl,  0.  There  was  no  oflTer  to  diow  that  the  plaintiff  knew 
any  of  the  facts  which  the  defendant  offered  to  proya  as  constituting 
his  defense,  and  hence  the  plaintiff  must  he  treated  as  a  iana  fid% 
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holder  for  yaliie,  unless  its  title  was  defectiye,  because  the  draft  was 
payable  to  the  order  of  Bobinson,  cashier,  and  was  not  indorsed  by 
him.  Buty  under  the  circumstances  of  this  case,  it  is  quite  clear 
tb8\  the  bank  was  the  payee  of  the  note  and  not  Bobinson,  itit 
cashier.  It  is  alleged  in  the  complaint  and  admitted  in  the  answer, 
that  the  draft  was  payable  ''to  the  order  of  the  plaintiff's  cashier, 
as  such.*'  In  the  case  of  The  Bank  of  Oenesee  t.  Patchin  Bank,  19 
N.  Y.  812,  S.  B.  Stokes,  the  cashier  of  the  Patchin  Bank,  sent  to  the 
Bank  of  Gtonesee,  to  be  discounted,  a  bill  of  exchange  payable  to 
the  order  of  *^  S.  B.  Stokes,  Oash.,'*  indorsed  by  him  with  tiie  same 
addition  to  his  signature,  and  inclosed  in  a  letter  dated  at  the  bank- 
ing-house and  signed  **  S.  B.  Stokes,  Oash.^  It  was  held  that  these 
circumstances  imported  that  the  indorsement  was  that  of  the  Patchin 
Bank  in  the  regular  course  of  business  and  not  that  of  S.  B  Stokea 
indiyidually.  In  Bank  of  New  York  t.  Bank  of  Ohio,  29  N.  Y. 
619,  it  was  held,  that  a  draft  drawn  payable  to  ^*  D.  0.  Oonyerse,  Bsq., 
cashier,'^  who  was  the  cashier  of  the  defendant,  was  in  judgment  of 
law  payable  to  the  bank  of  which  he  was  the  offtcer.  Hence,  in 
this  case  the  position  of  the  parties  is  the  same  as  if  this  draft  had 
been  made  payable  to  the  plaintiff  by  name  instead  of  its  cashier,  and 
no  indorsement  was  necessary  to  giye  it  the  position  of  a  bona  fide 
holder,  or  to  enable  it  to  sue.  The  bank  declined  to  discount  the 
draft  without  another  name.  It  was  taken  away  and  came  back 
with  another  namei^  and  then  the  bank  discounted  it.  I  am  unable 
to  discoyer  any  defect  in  its  title,  or  any  defense  in  the  eyidenoe 
offered. 

The  judgment  should  be  aflbmed  with  costs. 

AH  cononr  for  the  affirmance. 

Judgment  affirmed  mA  coet$»- 
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appellant. 


A  ^mtmh  mder  a  poltej  of  f lelglit  iiurannee^  while  on  her  Toyago  wm  dlf- 
abkd,  BfiloiidiHl  her  eugo  mnd  wm  laid  up  for  repftirs,  bnt  winter  eet  In  and 
■he  mm  nnahle  to  prooeed  on  aoconnt  of  the  loe,  m^erenpon  the  master  yot 
nntaiily  laiTendered  the  eazgo»  free  of  freight,  to  the  nnderwiitera  of  the 
■hlppere.  SMt  that  the  free  ennender  was  premature  and  that  no  reoor 
«I7  of  frelght-monej  oonld  be  had  on  the  cargo  thna  nirrendered. 

AonoK  on  a j>olicj  of  marine  freight  insurance.  On  the  S5th  ol 
Noyember,  ISGd,  the  Mercantile  Mutual  Insurance  Company,  defend- 
ant, issued  to  K  B.  and  W.  B.  Allen,  plaintiffs,  its  policy  of  freight- 
insurance  for  11,200  on  *^  inboard  cargo''  of  the  brig  Bio  Orande^ 
bound  from  Oleyeland  to  Ogdensburg.  The  brig,  which  was  loaded 
with  wheat  and  flour,  while  on  her  passage  stranded  at  the  mouth 
of  the  Welland  canal  without  fault  of  the  master  or  crew.  In  con- 
sequence of  this  1,500  bushels  of  wheat  were  lost  oyerboard,  1,026 
bushels  were  injured,  and  the  balance,  2,474  bushels,  remained  unin- 
jured. AU  the  flour  was  damaged.  The  cargo,  not  lost  oyerboard, 
was  remoyed  to  BufGalo,  the  yessel  was  laid  up  for  repairs,  which  took 
until  the  15th  of  December,  when  the  Welland  canal  was  closed  with 
ice  and  she  could  not  proceed.  The  cargo,  free  of  freight,  was  then 
yoluntarily  abandoned  to  the  underwriters  of  the'shipper&  The 
policy  contained  the  following  proyision : 

"  The  grounding  of  the  Tessel  or  mere  detention  In  any  eaoe  Is  not  cause  for 
abandonment,  and  In  case  of  detention  on  the  Toyage  hy  the  closing  of  navi- 
gation the  risk  shall  continue,  hut  an  additional  premium  shall  be  paid  for  ths 
winter  risk,  according  to  the  degree  of  exposure,  not  exceeding  the  cnstomaiy 
late  for  snch  winter  risk." 

Judgment  for  plaintiff;  defendant  excepted;  the  general  term 
aiBrmed  the  judgment  and  defendant  appealed  to  this  court 

Isaac  Lawionf  fbr  appellant,  dted  Palmer  y.  LoTtOardy  16  Job  ua 
147;   HaH^  y.  OUsrlc^  8  Tenn  &  359;  ParmmB  y.  Hardy,  14 
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Wend,  215 ;  Boreman  y.  TeaU,  23  ii  309 ;  Wittert  y.  N.  Y,  dt  Eri& 
it  it,  12  N.  Y.  246 ;  Howard  v.  Astar  Ins.  Co.,  5  Bosw.  50 ;  OHb-^ 
wold  y.  IT.  T.  Ins.  Co.,  1  Johns.  204;  3  id.  321;  Clark  y.  Mass.  F^ 
and  M.  Ins.  Co.,  2  Pick.  104 ;  Saltus  y.  Ocean  Ins.  Co,,  14  Johns.  138 : 
Ogden  y.  Oen.  Mui.  Ins.  Co.,  2  Daer,  218;  Smyth  t.  Wright,  15- 
Barb.  51 ;  Hugg  y.  Augusta  Ins.  and  Bank.  Co.,  7  How.  (U.  S.)  595, 
609;  2  Pars,  on  Mar.  Ins.  160-1G7;  Jordan  y.  Warren  Ins.  Co., 
1  Story,  cited  2  Dner,  220 ;  De  Peyster  y.  Sun  Mut  Ins.  Qk,  17 
Barb.  306. 

Louis  Hasbrouck  and  Wm.  O.  Brown,  for  reefpondents. 

Leonabd,  0.  The  contract  of  the  defendant  is,  in  effect,  that  the^ 
brig  shall  be  capable  of  performing  the  yoyage  so  as  to  earn  her 
freight  money,  notwithstanding  the  perils  insured  against  Whether 
the  Yoyage  is  protracted,  profitable  or  losing,  is  the  concern  of  the 
ownera,  and  not  of  the  insurers.  The  owners  must  repair  any 
injury  to  the  yessel  sustained  on  the  yoyage,  except  it  be  so  great  as 
to  amount  to  a  technical  total  loss. 

They  may  detain  the  cargo  a  reasonable  time,  until  such  repaira 
are  completed,  and  then  continue  the  yoyage  and  earn  the  freight 
money.  Gases  of  detention  for  this  purpose  for  six  weeks,  and  eyen 
for  oyer  two  months,  haye  been  held  not  unreasonable,  indeed,  to 
be  necessary,  if  the  owner  will  ayail  himself  of  his  insurance  on 
freight  The  owner  of  the  yessel  cannot,  of  his  own  will,  terminate 
a  yoyage  upon  the  occurrence  of  an  injury,  and  resort  to  the  insur* 
ers  for  his  freight  money.  His  right  to  look  to  them  accrues  only 
on  his  inability  to  earn  his  freight  by  reason  of  the  perils  insured 
against  All  the  diligence  and  yigilance  of  the  master  and  crew 
due  to  the  shipper  are  also  due  to  the  insurers  of  freight  money. 
The  owners  or  master  cannot  yoluntarily  surrender  or  abandon  the 
cargo  to  the  shipper,  or  to  the  underwriter,  free  of  freight,  if  the 
yessel  can  be  repaired  in  a  reasonable  time.  Oristoold  y.  New  York 
Ins.  Co.,  8  Johns.  322 ;  Herbert  y.  Hallett,  3  Johns.  Gas.  93 ;  Saltus  y. 
The  Ocean  Ins.  Co.,  12  Johns.  107;  SaUus  y.  Same  Co.,  14  id.  144; 
*  Ogden  y.  The  General  Marine  Ins.  Co.,  2  Duer,  204;  Jordan  y. 
Warren  Ins.  Co.,  1  Story's  0. 0.  The  authorities  of  the  United  States 
and  Massachusetts  courts  are  to  the  same  effect  The  obligation  of 
the  owner  or  master  to  the  insurers  is  to  exercise  eyery  reasonable 
means  of  deliyering  the  cargo  and  eaniing  the  freight  money.    It 
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18  said  by  the  ooarty  in  SaUui  y.  Ocean  Ins,  Oo,,  14  Johna.  144^  ^'that 
the  fideUiy  and  yigilance  of  the  captain  in  the  oonrse  of  the  vojage^ 
without  regard  to  the  diminntion  in  value  of  the  cargo,  where  &e 
article&  specifically  remain,  is  the  correct  test  as  to  the  chum  of 
liX3ight  on  a  policy  like  the  present.'' 

The  insurance  in  that  case  was  on  freight  of  rye  flour  and  Indian 
com.  The  yessel  had  sustained  damage  by  the  perils  of  the  se% 
and  made  a  port  in  distress,  where  she  was  unladed  and  repaired  in 
about  two  months.  The  cargo  had  become  putrid  and  was  not  in  a 
condition  to  bear  transportation;  the  whole  of  it  was  sold.  The 
▼essel  was  fully  repaired  and  in  a  state  to  proceed  to  sea  and  prose- 
cute the  Toyage.  It  was  held  that  the  insured  could  not  recoyer  for 
a  loss  of  the  freight,  as  the  subject,  although  damaged,  remained  in 
specie.  To  the  same  effect  is  the  case  of  Oriswold  y.  Ifmo  York 
Ins.  Co.y  3  Johns.  322. 

The  brig  Bio  Grande  was  repaired,  and  was  in  a  condition,  we 
must  assume,  to  prosecute  her  yoyage  and  carry  her  cargo  to  Ogdens- 
burg,  and  thereby  earn  her  freight  money  within  three  weeks  after 
the  disaster.  This  was  within  a  reasonable  time,  and  there  can  be 
no  question  that  the  master  of  the  brig  was  entitled  to  detain  the 
cargo,  so  fiur  as  the  circumstances  of  the  injury  are  concerned,  for 
the  purpose  of  completing  the  delivery  under  the  bill  of  lading. 
Before  the  brig  was  repaired  and  ready  to  take  in  her  cargo  and  pro- 
ceed  on  her  voyage,  a  new  cause  of  detention  had  supervened.  The 
Welland  canal  had  become  ice  bound,  and  navigation  for  the  season 
was  dosed.  The  cargo  could  not  be  carried  forward  during  the 
ensuing  five  months  for  that  reason. 

The  question  then  arises,  whether  the  surrender  of  the  flour  and 
wheat  to  the  shippers  or  underwriters  was  voluntary,  on  the  part  of 
the  master  or  owners  of  the  brig,  or  whether  the  shippers  or  under- 
writers were  authorized  to  claim  the  cargo  saved,  free  of  freight  If 
they  were  authorized  so  to  claim  it,  then  the  freight  money,  it  must 
be  conceded,  was  lost,  within  the  perils  insured  against. 

We  have  not  been  referred  to  any  authority  which  holds  that  the 
shipper  may  take  his  property  witiiout  the  payment  of  freight,  in 
such  a  case,  and  a  careful  examination  shows  that  he  cannot  law- 
fully so  take  it,  against  the  consent  of  the  master  or  owner,  where 
the  vessel  is  repaired  and  ready  to  proceed  in  a  reasonable  time^ 
DDless  the  master  or  owner  is  unable  or  refuses  to  transport  it 

The  case  of  Tfie  Atlantie  Insurance  Co.  v.  Bird^  2  Bosw.  19t), 
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dted  on  behalf  of  the  plaintiff,  haa  no  application.  In  that  case 
the  yessel  was  a  total  wreck,  and  it  waa  there  said,  in  substance, 
that  the  owner  was  entitled  to  take  his  goods,  firee  of  freight,  at  the 
place  of  disaster,  when  there  is  no  ability  and  no  offer  to  transport 
them  to  the  place  of  destination.  The  wreck  and  total  loss  of  the 
yessel,  without  the  ability  or  any  offer  to  send  forward  the  cargo, 
gave  the  right  to  take  it  firee  of  freight.  The  case  of  the  Bio  Grande 
is  entirely  different  She  was  repaired  and  had  the  ability  to  trans- 
port  the  goods  at  once,  but  was  preyented  by  the  close  of  nayigatipn 
No  objection  was  made  by  the  owners  or  master  to  the  abandonment 
of  the  wheat  and  flour  by  the  shippers  to  the  underwriters.  That 
is,  the  cargo  was  surrendered  by  the  owners  or  master  yoluntarily, 
free  of  freight.  It  appears  to  haye  been  assumed  that  the  close  of 
nayigation  and  the  expense  of  transporting  the  flour  and  wheat 
flayed,  together  with  its  damaged  condition,  authorized  the  course 
adopted,  and  that  a  liability  for  the  payment  of  the  freight  was  also 
thereby  cast  upon  the  insurers.  Had  the  injury  to  the  brig  resulted 
in  a  technical  total  loss,  the  expense  attending  the  forwarding  of 
the  flour  and  wheat  would  haye  justified  the  surrender,  free  of 
freight,  and  a  claim  against  the  insurers  for  a  total  loss  of  the 
freight  money.  Such  was  the  principle  applied  in  the  case  of  The 
American  Insurance  Co.  y.  Center,  4  Wend.  46. 

Detention  by  the  close  of  nayigation,  which  is  the  act  of  Ood,  or 
vie  majory  not  accompanied  by  any  accident  or  injury  to  the  yessel, 
does  not  haye  the  effect  to  terminate  or  dissolye  a  contract  of 
affreightment  The  owner  or  master  of  the  yessel  is  not  absolyed 
from  his  liability  to  the  shipper,  nor  can  the  latter  demand  his 
goods  free  of  freight,  on  account  of  the  detention.  Palmer  y.  Lor' 
tOardj  16  Johns.  847 ;  Parsons  y.  Hardy^  14  Wend.  215. 

I  am  unable  to  perceiye  that  the  stranding  prior  to  the  dose  of 
nayigation  alters  the  relations  of  the  contracting  parties,  although, 
if  the  accident  had  not  occurred,  it  is  probable  the  brig  would  haye 
safely  deliyered  her  cargo  at  Ogdensburg  before  the  occurrence  of 
the  latter  case  of  detention.  Both  the  stranding  and  the  closing  of 
nayigation  were  occurrences  without  any  fault  on  the  part  of  ths 
owners,  master  or  crew  of  the  brig.  Both  eyents  were  dangers  of 
the  nayigation,  within  the  exceptions  of  the  bill  of  lading;  and 
excused  the  delay,  which  would  nepessarily  ensue  in  making  deliy- 
ery  of  the  cargo  at  the  port  of  destination.  A  detention  by  the 
ooonning  of  two  eyents,  of  the  character  known  as  dangers  or 
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perilf  of  mmgationy  createB  no  more  sufficient  excnse  for  the  toI- 
nntaiy  Bnrrender  of  cai^  to  the  shipper,  free  of  freight,  or  the  oan- 
oeUation  of  the  bill  of  ladings  than  the  happening  of  one  such 
eyent.  An  aoonmnlation  of  disasters  or  detentions  may  oocory 
withont  rendering  the  yessel  incapable  of  earning  her  freight  It 
would  be  less  profitable,  if  the  yessel  encountered  repeated  disasters 
or  detentions;  but  the  profit  or  loss,  or  the  length  of  time  required 
to  deliver  the  cargo,  are  not  conditions  of  the  insurance. 

In  the  present  case,  the  yoluntary  surrender  of  the  wheat  and 
flour  sayed,  tree  of  freight,  is  fatal  to  the  right  to  reooyer  the  insur- 
auoe.  The  master  and  owners  neglected  to  insist  upon  their  rights, 
and  therein  taSled  in  their  duty  to  the  underwriters  on  the  freight 
money.  When  the  shipper  demanded  the  flour  and  wheat  at  BufEkdo, 
it  was  the  duty  of  the  master  or  owner  to  haye  inisted  upon  retaining 
them,  and  upon  the  right  to  make  delivery  thereof  at  the  port  of 
destination,  or  to  have  offered  to  make  such  delivery,  and,  if  the 
shipper  then  insisted  upon  receiving  the  cargo  at  Buffido,  to  have 
demanded  the  payment  of  fdll  freight  on  the  portion  saved,  as  a 
condition  of  its  delivery  there.  The  vessel  was  able  to  deliver  the 
cargo  saved  at  Ogdensbuig,  in  ttpecie^  and  thereby  perform  the 
f  oyage  and  earn  her  freight  money,  according  to  the  conditions  of 
the  policy. 

These  considerations  render  it  unnecessary  to  examine  in  detail 
the  other  questions  urged  by  the  defendant's  counsel  The  opinion 
of  the  supreme  court  at  general  term  appears  to  be  entirely  correct 
on  all  other  questions. 

It  is  unnecessary  to  consider  here  the  question  of  the  right  to 
recover  the  freight  money  on  the  wheat  pumped  overboard  or  lost 
in  the  eflbrts  to  raise  the  brig.  That  subject  was  not  agitated  at 
the  trial,  and  remains  undisposed  of  by  this  court 

The  judgment  must  be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

LoTT,  Oh.  0.,  not  voting. 

JudgmmUrwerudfandn^wtfidlgr^^ 
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MoPaddbk  t.  Thi  Nbw  York  OsiirrBAL  Bailboao  Ooxpavt^ 

appellant. 

(44  N.  T.  m.) 

In  an  action  bj  plaintiff  against  a  railroad  company  for  injuries  sustained  in 
consequence  of  a  broken  rail,  the  mere  fact  that  a  train  had  just  passed  orer 
the  road  is  not  sufSdent  evidence  to  raise  a  question  for  the  jury  as  to 
whether  the  rail  was  broken  before  plaintiff's  train  reached  it. 

A  railroad  company  is  not  bound  absolutely  to  furnish  a  yehicle-worthy  road* 
Per  Babl  and  Ljbohabd,  CC. 

AcnoK  by  McPadden  against  the  New  York  Central  B.  B.  Oa 
for  injuries  sustained  by  plaintiff  while  a  passenger  on  defendants' 
xoadi  The  train  on  which  plaintiff  was  riding  was  proceeding 
westward  from  Brockport,  when  two  cars  were  thrown  from  the 
track  by  a  broken  rail,  and  he  was  injured.  The  train  had  stopped 
at  Brockport  and  had  there  met  a  train  coming  east.  At  the  trial 
the  witnesses  all  concurred  in  the  belief  that  the  rail  was  broken  in 
consequence  of  the  coldness  of  the  weather.  The  rail  appeared  to 
be  perfectly  sound*  A  track-walker  had  been  oyer  the  road  at  the 
point  where  the  accident  occurred  just  before  the  eastward  train  had 
passed  over^  and  found  the  track  in  good  order,  but  he  had  no  time 
10  examine  it  again  before  the  westward  train  reached  the  point. 
The  conductor  and  engineer  of  the  eastward  train  testified  that 
they  felt  no  jar  or  jolt,  as  they  would  have  done  had  the  rail  been 
displaced  or  broken.  The  engineer  of  the  westward  train  (the 
engine  of  which  kept  the  track)  testified  that  he  discovered  no 
break  or  displacement  when  his  engine  passed  the  point ;  and  the 
conductor  testified  that  he  could  feel  the  jolt  when  a  rail  was  dis- 
placed^  that  he  was  in  the  last  car  and  judged  that  there  was  no 
broken  rail  within  three  feet  of  the  last  car.  Plaintiff's  counsel 
requested  to  go  to  the  jury  on  the  question  whether  the  rail  was 
broken  before  it  was  reached  by  the  westward  train  carrjring  plain- 
tiflEl  The  court  denied  this  request  Plaintiff  excepted ;  the  court 
then,  on  motion  of  defendant,  nonsuited  plaintiff.  The  general 
term  granted  a  new  trial,  and  defendant  appealed  to  this  court 

A,  P.  Laming,  for  appellant. 
Vol.  IV.— 89 
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Jwrnes  C.  CoehranSj  for  respondent,  oited  Stokes  y.  SaUonsiall, 
12  Pet  181;  Christie  y.  GriggSy  3  Oampb.  79;  Alden  y.  N.  Y. 
a  R.  R.  Co.y  26  N.  Y.  102 ;  Wolfe  KiU  t.  Sixth  Avenue  R.  R.  Ck^ 
B8  id.  49;  Emstv.  Hudson  R. R. R.  Oo^  85  id.  11;  Hegemanv.  Tie 
Western  R.  R.  Co.,  13  id.  9. 

Eabl^  G.  The  general  term  granted  a  new  trial,  npon  the  ground 
that  the  jndge,  at  the  cirooit^  should  haye  submitted  to  the  jury  the 
question,  whether  the  rail  was  broken  before  it  was  reached  by  the 
train  going  west  carrying  the  plaintiff;  and  it  held,  if  it  was  thus 
broken,  that  the  defendant  was  liable,  irrespectiye  of  any  question 
of  negligence,  within  the  principle  of  the  case  of  Alden  y.  I%e  If. 
T.C.R.R.  Cb.,26  N.  Y.  102,  upon  the  ground  that  it  was  bonndto 
flumish  a  road  adapted  to  the  safe  passage  of  trains,  or^  in  other 
words,  **a  yehide-worthy  road." 

I  am  obliged  to  differ  with  the  general  term,  for  two  reasons :  Ist 
If  the  rail  was  broken  before  it  was  reached  by  the  train  going  west^ 
it  must  haye  been  broken  by  the  train  going  east  shortly  before,  and 
there  is  no  eyidence,  whateyer,  that  it  was  broken  by  that  train.  All 
the  eyidence  tends  to  show  that  it  was  broken  by  the  train  going 
west  Such  is  the  eyidence  of  the  conductors  and  engineers  of  both 
trains.  There  is  no  presumption  that  the  rail  was  broken  before 
this  train  reached  it  It  is  unquestioned  that  the  accident  was 
caused  by  the  broken  rail,  and  if  the  plaintiff  claimed  that  the  de- 
fendant was  liable,  because  the  rail  was  broken  before  the  train 
upon  which  he  was  riding  reached  it,  it  was  incumbent  upon  him  to 
proye  it  This  he  failed  to  do ;  and  if  the  jury  upon  the  eyidence 
had  found  it,  it  would  haye  been  the  duty  of  the  court  to  set  the 
yerdict  aside  as  against  the  eyidence. 

But  there  is  another  reason.  It  does  not  appear  that  plaintiff's 
counsel,  upon  the  trial,  claimed  that  he  had  shown  any  negligence 
aggdnst  the  defendant,  and  he  did  not  claim  to  go  to  the  jury  upon 
any  such  question,  and  the  general  term  did  not  grant  a  new  trial 
upon  the  ground  that  there  was  any  question  of  negligence  in  the 
case,  which  ought  to  haye  been  submitted  to  the  jury,  but  uponi  the 
ground  aboye  stated. 

In  the  case  of  Aldan  y.  The  New  York  Centred  Railroad  Company^ 
the  accident,  by  which  the  plaintiff  was  injured,  was  caused  by  the 
breaking  of  an  axle  of  the  car  in  which  the  plaintiff  was  riding,  and 
it  was  held  that  a  common  carrier  is  bound  absolutely,  and  irre- 
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gpectivc  of  negligence,  to  provide  road-worthy  yehicles,  and  that  the 
defendant  was  liable  for  the  plaintiff's  injories  caused  by  a  crack  in 
the  axle,  although  the  defect  could  not  haye  been  discovered  by  any 
practicable  mode  of  examination.  That  case  was  a  departure  from 
every  prior  decision  and  authority  to  be  found  in  the  books  of  this 
country  or  England,  and,  so  far  as  1  can  learn,  has  never  been  fol- 
lowed anywhere  out  of  this  State.  It  was  in  conflict  with  the  pre- 
vious case,  in  the  same  court,  of  Hegeman  v.  The  Western  Railroad 
Corporatwny  3  Eem.  9.  The  only  authority  cited  to  sustain  the  de- 
cision was  the  English  case  of  Sharp  v.  Chreyy  9  Bing.  457,  and  yet 
the  decision  has  been  distinctly  repudiated  in  England,  in  the  well- 
considered  case  of  Readhead  v.  Midland  Railroad  Co^  first  decided 
in  the  queen's  bench  (L.  IL,  2  Q.  B.  412),  and  then  on  appeal  in  the 
exchequer  chamber  (L.  B.,  4  Q.  B.  879),  where  it  was  unanimously 
affirmed  in  1869 ;  and  the  court  held  that  the  contract,  made  by  a 
common  carrier  of  passengers  for  hire,  with  a  passenger,  is  to  take 
due  care  (including  in  that  term  the  use  of  skill  and  foresight)  to 
carry  the  passenger  safely,  and  that  it  does  not  contain  or  imply  a 
warranty  that  the  carriage  in  which  he  travels  shall  be  in  all  respects 
perfect  for  its  purpose  and  road-worthy.  In  the  exchequer  cham 
ber,  Mr.  Justice  Smith,  writing  the  opinion  of  the  court,  alludes  to 
the  case  of  Alden  v.  The  New  York  Central  Railway  Company y  ana 
dissents  flrom  it,  and  comments  upon  the  case  of  Sharp  v.  Chrey,  re- 
lied upon  in  that  case,  and  he  shows  clearly  that  it  was  no  author- 
ity for  the  broad  doctrine  laid  down  in  that  case.  He  says :  ^^  Wc 
have  referred  somewhat  fully  to  this  case  {Sharp  v.  Grey),  because 
it  was  put  forward  as  the  strongest  autliorily  in  support  of  the 
plaintiff's  claim,  which  can  be  found  in  the  English  courts,  and  be- 
cause it  was  relied  on  by  the  judges  of  the  court  of  appeals  in  New 
York,  in  a  decision  which  will  be  afterward  referred  to.  But  the 
case,  when  examined,  famishes  no  sufficient  authority  for  the  un- 
limited warranty  now  contended  for.  The  facts  do  not  raise  the 
point  for  decision."  Hence  the  case  of  Alden  v.  T/ie  New  York 
Central  Railroad  Company  has  no  foundation  of  authority  what- 
ever to  rest  on,  and  the  only  reason  given  for  the  decision  is  that  the 
new  rule  adopted  would  be  plainer  and  easier  of  application  than  the 
one  that  had  been  recognized  and  acted  upon  for  hun  Ireds  of  years. 
It  was  always  supposed  that  there  was  a  difference,  founded 
upon  substantial  reasons,  between  the  liability  of  the  common  car* 
rier  of  goods  and  the  common  carrier  of  passengers.    The  former 
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was  held  to  warrant  the  safe  carriage  of  the  goods,  except  against 
loss  or  damage  from  the  act  of  Qod  or  the  public  enemy;  but  the 
latter  was  held  to  contract  only  for  due  and  proper  care  in  the 
carriage  of  passengers. 

I  haye  thus  commented  npon  and  allnded  to  the  case  of  Ald&.*  r • 
T%$  New  York  Central  RaUroad  Oompantfy  with  no  design  to  repn- 
diate  it  as  anthority,  bnt  for  the  purpose  of  claiming  that  it  is  a  de- 
cision which  should  not  be  extended.  I  am  unwilling  to  apply  it 
to  eyery  case  that  apparently  comes  within  its  principle ;  nor  would 
I  limit  it  to  the  car  in  .which  the  passenger  was  riding.  The  whole 
train  must  be  regarded  as  the  yehicle ;  and  the  engine  and  all  the 
cars  attached  together  must  be  free  fh)m  defect  and  road-worthy, 
irrespectiye  of  negligence.  So  fieur  and  no  farther  am  I  willing  to 
regard  that  case  as  authority.  Shall  it  be  applied  to  steamboats 
and  yesselSy  common  carriers  of  passengers  upon  the  ocean  and  our 
inland  waters  ?  Shall  it  apply  to  innkeepers,  proprietors  of  theaters 
and  other  places  of  public  resort,  who  inyite  the  public  into  their 
buildings  for  a  compensation  ?  And  shall  all  such  persons  be  held 
to  an  implied  warranty  that  their  buildings,  with  the  appurtenances, 
are  suitable  and  proper,  and  free  from  all  defects  which  no  fore- 
sight could  guard  against  or  skill  detect  ?  Shall  it  be  applied  to 
the  road-bed  of  a  railroad  ?  If  so  applied,  where  shall  it  stop  P  It 
must  also  extend  to  the  bridges,  masonry,  signals,  and,  in  fact,  to  all 
the  different  parts  of  the  system  employed  and  used  in  the  transport 
of  passengers  by  railroad.  And,  as  railroad  companies  are  responsi- 
ble for  the  skill  and  care  of  all  their  human  agents,  such  an  exten- 
sion of  that  decision  would  make  them  substantial  insurers  of  the 
saefty  of  all  their  passengers,  and  thus  practically  abolish  the 
distincnon  between  the  liability  of  the  carriers  of  passengers  and 
the  carriers  of  goods.  While  such  a  rule  would  ''be  plain  and  easy 
of  application,''  I  am  not  satisfied  that  it  would  be  either  wise  or 
just  Railroads  are  great  public  improyements,  beneficial  to  the 
owners,  and  highly  useful  to  the  public.  There  is  a  certain  amount 
of  risk  incident  to  railroad  trayel,  which  the  trayeler  knowingly 
assumes;  and  public  policy  is  fully  satisfied,  when  railroad  com- 
panies are  held  to  the  most  rigid  responsibility  for  the  utmost  care 
and  vigilance  for  the  safety  of  travelers. 

It  therefore,  the  jury  had  found  that  the  rail  was  broken  by 
the  eastward  bound  train,  it  would  still  have  been  a  case  of 
mere  accident,  caused  without  any  want  of  proper  care  and  vigi- 
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lance  on  the  part  of  the  defendant,  and  the  defendant  wonld  not 
have  been  liable. 

I  am,  therefore,  in  fayor  of  reyersing  the  order  of  the  general 
term^  and  ordering  judgment  upon  the  nonsuit  for  the  defendant^ 

with  OOBtB. 

LoTT,  Oh.  Oi,  and  Lbokaed,  0.,  deliyered  opinionB  in  &yor  of  re- 
TeraaL 
BxnsT,  (X,  dinented. 


Fnmnt  ▼.  Thb  Buwalo  &  Siatb  Lm  Baxlboad  OoxPAinr, 

appellant 

(iAN.T.nSb) 

(kwm%%  mnitr-^UabMif  for  (foodt  de$troifed  la  wmr^homm. 

Where  a  enminmi  oarrier»  a  railroad  oompan j,  l^  agreement  with  the  eon- 
iignee  and  for  mntoal  oonyienoe,  Btoree  gooda,  which  haye  anriyed  at  their 
destination,  in  its  freight-honae,  for  the  night,  and  thej  are  deatrojed  bj 
fire  without  ita  fault,  it  wiU  not  be  held  liable. 

AonoK  by  Mandana  D.  Fenner  against  the  Buffido  and  State 
Line  !Bailroad  Oompany  to  recoyer  the  yalue  of  furniture  alleged  to 
haye  been  lost  or  destroyed  while  in  defendant's  custody,  as  common 
carrier.  It  appeared  that  the  furniture  was  deliyered  to  defendant 
in  May,  1861,  marked  and  directed  to  R  P.,  Dunkirk,  N.  Y. ;  thai 
defendant  carried  the  furniture  to  Dunkirk;  that  plaintiff  liyed  in 
Sinclairrille,  near  Dunkirk,  and,  upon  receiying  notice  of  the  arri- 
yal  of  the  goods,  engaged  a  teamster  to  bring  them  to  her  firom 
Dunkirk ;  that,  it  being  late  in  the  day  and  the  fireight-house  men 
being  busy  when  the  teamster  called  for  the  goods,  by  agreement 
with  him  and  for  their  mutual  conyenience,  the  company  concluded 
to  store  the  goods  until  morning,  and  that,  during  the  night,  the 
goods  were  destroyed,  with  the  freight-house,  by  fire,  without  the 
fault  of  defendant  The  referee,  to  whom  the  cause  was  referred, 
decided  that  defendant  was  liable  as  common  carrier.  Judgment 
for  plaintiS  The  general  term  affirmed  the  judgment,  and  defend^ 
ant  appealed  to  the  court  of  appeals. 
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Sherman  d  Rogers,  for  appellant^  cited  Thomas  y.  Bost.  £  Profh 
B.  Oo^  16  Mete.  477 ;  Norway  Plains  Co.  t.  Bost  &  Maine  JLy  1 
Gray,  276;  McCarty  y.  N  T.  £  E.  R.  Co^  30  Penn.  St  247;  lU. 
Cent.  R.  Co.  v.  Alexander,  20  HI.  23 ;  Porier  t.  Chicago  A  R.  I.  R. 
Co.,  icL  407;  Richards  v.  i/feA.  8.  R.  Co.,  id.  404;  Davis  t.  &in>^ 
id.  412;  Bausemer  y.  Tol  d  W.  R.  Co.,  25  Ind.  434;  an.  dk  ChL 
R.  Co.  Y.  McOool,  26  id.  140;  Drury  y.  N.  T.  C.  R.  Co.,  13  Gray, 
487;  Northrop  y.  Syracuse,  B.  S  N.  T.  R.  Co.,  2  Trans.  App.  183; 
McMiOen  y.  M.  S  di  N.  I.  R.  Co.,  16  Mioh.  79, 128. 

Cox  S  Avery,  for  respondent,  oited  Angell  on  Oarr.,  §§  281, 
282,  287,  296,  299,  and  cases  dted ;  2  Kenf  s  Com.  (6th  ed.)  604 ; 
Merritt  y.  EarU,  29  N.  Y.  117;  MiOer  y.  Steam,  Nav.  Co.,  10  id.  431 ; 
Qould  Y.  Chapin,  20  id.  266 ;  La  Due  y.  Griffith,  25  id.  364 

Eabl,  G.  It  is  weU  settled  in  this  State,  that  an  intermediate  (»ir- 
rier,  one  who  receires  goods  to  be  transported  over  his  route,  and 
thence  by  other  carriers  to  their  place  of  destination,  generally 
remains  liable  as  a  common  carrier  nntil  he  has  delivered  the  goods 
to  the  next  carrier.  Miller  y.  Steam  Navigation  Co.,  10  N.  Y.  431 ; 
Could  Y.  Chapin,  20  id.  266 ;  La  Due  y.  Griffith,  25  id.  364 ;  McDon- 
ald Y.  Western  Railroad  Corporation,  34  id.  497.  It  was  deemed 
wise  policy  that  the  principles  of  the  common  law  should  be  so 
expounded  and  applied,  that  the  liability  of  one  carrier  should  con- 
tinue until  that  of  the  next  carrier  commenced.  Chief  Judge 
JoHKSOK,  in  Could  y.  Chapin,  says:  ^^No  owner  can  be  supposed 
to  hare  an  agent  to  superintend  each  transhipment  of  his  good%  in 
the  course  of  a  long  line  of  transportation ;  and  if  the  responsi- 
bility of  each  carrier  is  not  continued  until  deliyery  in  fiact  to  the 
next  carrier,  or  at  least  until  the  first  carrier,  by  some  act  clearly 
indicating  his  purpose,  terminates  his  relation  as  carrier,  we  shall 
greatly  diminish  the  security  and  convenience  of  those  whose  prop- 
erty is  necessarily  abandoned  to  others,  with  no  safeguards  save 
those  which  the  rules  of  law  afford.''  In  McDonald  y.  The  Western 
Railroad  Corporation,  Judge  Smith,  speaking  of  the  carriage  of 
goods  oyer  successive  lines,  says :  **  The  owner  loses  sight  of  hia 
goods  when  he  delivers  them  to  the  first  carrier,  and  has -no  means 
of  learning  their  whereabouts  till  he  or  the  consignee  is  informed 
of  their  arrival  at  the  place  of  destination.  At  each  successiva 
point  of  transfer  firom  one  carrier  to  another,  they  are  liable  to  b* 
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placed  in  warehouses,  there,  perhaps,  to  be  delayed  by  the  accumn- 
lation  of  freight  or  other  causes,  and  exposed  to  loss  by  fire  or  theft, 
without  fault  on  the  part  of  the  carrier  or  his  agents.  Superadded 
to  these  risks,  are  the  dangers  of  loss  by  collusion,  quite  as  imminent 
whUe  the  goods  are  thus  stored  at  some  point  unknown  to  the 
owner  as  while  they  are  in  actual  transit.  As  a  general  rule,  the 
storing  under  such  circumstances  should  be  held  to  be  a  mere  acces- 
sory to  the  transportation,  and  the  goods  should  be  under  the  pro- 
tection of  the  rule  which  makes  the  carrier  liable,  as  an  insurer, 
from  the  time  the  owner  transfers  their  possession  to  the  first  ear- 
ner till  they  are  delivered  to  him  at  the  end  of  the  route."  I  have 
Dztracted  this  much  from  the  opinions  of  these  learned  judges,  to 
bring  into  view  the  grounds  upon  which  the  decisions  were  based, 
>md  to  show  that  they  apply  only  to  intermediate  carriers,  and  not 
to  carriers  who  transport  the  goods  to  their  final  destination.  That 
the  principles  laid  down  in  these  decisions  should  be  thus  limited, 
was  held  in  the  court  of  appeals,  in  the  case  of  Northrop  v.  Syr€^ 
cuse^  B.  dtN.T.R.  R,  Co.,  decided  in  1867,  and  reported  in  2  Trans. 
App.  183.  In  that  case  the  defendant  agreed  to  transport  for  the 
plaintiffs  a  certain  quantity  of  wheat  from  TuDy,  in  the  county  of 
Onondaga^  to  Chenango  Forks,  and  did  so  transport  the  same.  The 
wheat  was  in  bags,  and  was  marked,  directed  to  the  plaintiffs  at 
Chenango  Forks,  although  they  resided  fifteen  miles  from  there,  at 
Chester  village,  where  they  intended  to  carry  the  wheat  No  one 
being  present  for  the  plaintiffs  to  receive  the  wheat,  on  its  arrival  at 
Chenango  forks,  it.  was  deposited  there  in  the  freight-house  of  the 
defendant,  at  four  o'clock  in  the  afternoon,  August  8, 1859.  The 
plaintiffs,  on  the  afternoon  of  the  next  day,  received  notice  that  the 
wheat  had  been  sent  from  Tully  to  Chenango  Forks,  and  the  fol- 
lowing night  the  wheat  was  consumed  by  fire ;  and  on  the  10th  of 
August  the  plaintiffs  sent  for  and  demanded  the  wheat  It  was 
held  that  the  defendant  was  not  liable,  as  a  common  carrier,  for  the 
wheat,  and  that  the  plaintiffs  could  not  recover.  The  rule  was  laid 
down,  in  that  case,  that,  when  a  raQroad  carrier  safely  transports 
^goods  to  their  place  of  destination,  and,  finding  no  one  there  to 
receive  them,  or  to  whom  notice  can  be  given  of  their  arrival,  places 
them  in  its  freight-house,  and  keeps  them  there  uninjured  for  a 
ireasonable  time,  ready  for  delivery,  it  ceases  to  be  liable  as  a  com* 
mon  carrier;  and  that  it  is  not  necessary  for  the  carrier  to  give 
2?tice  of  the  arrival  of  the  goods  to  a  consignee,  who,  as  in  that 
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0886,  did  not  reside  at,  or  in  the  inunediate  yioinity  of^  the  place  to 
which  the  goods  were  consigned. 

The  courts  below  defeated  the  defendant  in  this  case,  upon  the 
erroneons  assnmption  that  it  was  an  intermediate  carrier,  within 
the  meaning  of  the  cases  first  above  cited,  and,  hence,  that  this  case 
was  controlled  by  the  principles  laid  down  in  those  cases.  The  con- 
tract of  an  intermediate  carrier  is  to  cany  the  goods  to  the  end  of 
his  route,  and  there  delirer  them  to  the  next  carrier  for  ftirther 
transportation.  The  contract  of  the  final  carrier  is  to  transport  the 
goods  to  their  place  of  destination,  and  there  deliver  them  to  the 
consignee  or  owner;  and  snch  was  the  contract  in  this  case.  Here 
the  goods  were  consigned  to  F.  P.  Fenner,  Dunkirk,  and  defendant 
undertook  to  carry  them  to  Dunkirk,  and  there  deliver  them  to  the 
consignee,  and  it  had  no  duty  whatever  as  to  their  further  trans- 
portation. It  was  the  duty  of  the  plaintiff,  or  her  consignee,  to 
take  the  goods  at  Dunkirk,  and  see  to,  or  arrange  for,  their  fnrthei 
transportation.  The  defendant,  in  this  case,  was  no  more  an  inter- 
mediate carrier  than  the  defendant  in  the  case  of  Northrop  v.  Thi 
SyracuMy  Binghamton  and  New  York  Railrocul  Co.  The  rule  tii 
be  applied  to  this  case,  then,  is  the  one  that  is  applicable  to  carrieni 
who  carry  goods  to  their  final  destination.  This  rule  is  not  very 
definitely  determined  in  this  State.  In  Massachusetts,  and  some  ol 
the  other  States,  it  is  settled  that  the  moment  a  railroad  carrier  car- 
ries goods  to  their  final  destination,  according  to  its  contract,  and 
deposits  them  in  its  freight-house,  ready  for  delivery,  its  liability  ait 
carrier  ceases,  and  it  remains  liable  simply  as  a  warehouseman.  Bui 
this  rule  has  not  been  adopted  in  this  State,  and  should  not  be.  T 
is  not  always,  or  generally,  practicable  for  the  consignee  to  be  pres- 
ent on  the  arrival  of  the  goods,  to  receive  them;  and  it  is  just  as 
important  that  the  carrier  should  continue  to  be  liable,  as  an  in- 
surer of  the  goods,  for  a  reasonable  time  after  their  arrival,  until 
the  consignee  can  have  an  opportunity  to  take  charge  of  them,  as 
that  it  should  thus  be  liable  during  the  transit  of  the  goods  to  their 
place  of  destination. 

At  an  early  day,  when  all  goods  were  carried  upon  land  in  wagons, 
it  was  generally  the  duty  of  the  carrier  to  deliver  the  goods  to  tho 
consignee  personally,  or  at  his  place  of  residence  or  business.  Thiii 
was  so  because  the  carrier  could  go  anywhere  with  his  wagons  Bud 
make  the  delivery.  But  carriers  upon  water,  as  they  were  confined 
by  tlieir  means  of  transportation  to  the  water,  were  bound  only  to 
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deliver  their  goods  upon  the  wharf  or  pier;  and,  if  the  consignee 
was  present,  it  was  his  duty  at  once  to  take  charge  of  the  goods 
If  he  was  not  present,  but  lived  at  the  place  of  destination,  it  wafi 
the  duty  of  the  carrier  to  give  him  notice  of  the  arrival  of  the  goods. 
If  he  was  absent,  dead,  or  could  not  be  found,  the  carrier  discharged 
his  dnty  by  depositing  the  goods  in  a  warehouse,  subject  to  the  or* 
der  of  the  consignee.  It  seems  to  me  that  substantially  the  same 
rules,  and  for  the  same  reasons,  should  be  applied  to  a  i-ailroad  car 
rier.  It  is  obliged  to  stop  at  the  depot,  as  the  water  carrier  is  at  the 
wharf,  and,  unless  the  consignee  is  present  on  the  arrival  of  the 
goods  to  take  them  from  the  cars,  it  must,  as  is  the  well-known  and 
uniform  custom,  place  them  in  its  freight-house.  From  the  drift 
of  the  decisions  in  this  State,  I  think  we  may  fairly  mfer  the  fol 
lowing  rules  as  to  the  delivery  of  goods  at  tiieir  place  of  destina^ 
tion  by  a  railroad  carrier;  if  the  consignee  is  present  upon  the 
arrival  of  the  goods,  he  must  take  them  without  unreasonable 
delay.  If  he  is  not  present,  but  lives  at  or  in  the  immediate  vicinity 
of  the  place  of  delivery,  the  carrier  must  notify  him  of  the  arriv^ 
of  the  goods,  and  then  he  has  a  reasonable  time  to  take  and  remove 
theuL  K  he  is  absent,  unknown,  or  cannot  be  found,  then  the  car- 
rier can  place  the  goods  in  its  freight-house,  and,  after  keeping  them 
a  reasonable  time,  if  the  consignee  does  not  call  for  them,  its  liability 
as  a  common  carrier  ceases.  If,  after  the  arrival  of  the  goods,  the 
consignee  has  a  reasonable  opportunity  to  remove  them,  and  does 
not,  he  cannot  hold  the  carrier  as  an  insurer.  The  carrier's  liability 
thus  applied  and  limited,  I  believe,  will  be  found  consonant  with 
public  policy,  and  sufficiently  convenient  and  practicable.  See  Pow- 
ell V.  Myersy  26  Wend.  591 ;  Pisk  v.  Newtofiy  1  Denio,  45 ;  Jones  v. 
The  Norwich  and  Jl^ew  York  Trans.  Co.,  50  Barb.  193 ;  Both  v. 
Buffalo  and  State  Line  R  R.  Co.,  34  N.  T.  548;  Northrop  v.  Syra- 
euse,  B.  and  N.  T.  R.  R.  Co.,  supra. 

Within  these  rules  of  law,  I  think  the  defendant  in  this  case  was 
not  liable  for  the  loss  of  the  goods  in  question.  The  teamster, 
Austin,  was  plaintiff's  agent.  He  had  notice  of  the  arrival  of  the 
goods,  and  paid  the  freight  and  gave  the  defendant  a  receipt  for 
theuL  Just  at  that  time  the  railroad  employee  was  engaged  in 
delivering  other  freight  But  tliere  was  no  refusal  to  deliver  these 
goods,  and,  so  far  as  appears,  no  nnwUIingness  to  deliver  them ;  and 
I  think  we  are  bound  to  infer  that  if  Austin  had  demanded  the 
goods  they  would  have  been  delivered  to  him.    It  was  getting  late, 
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and  as  Austin  intended  to  return  again  the  next  day,  for  his  ooq- 
Tenience,  the  goods  were  permitted  to  remain.  I  say  for  his  oon- 
Tenienoe.  It  matters  not  that  it  was  also  for  the  couvenienoe  of 
the  railroad  employee,  or  for  their  mutual  conyenienoe.  It  is  sufB* 
dent  that  Austin  could  have  had  the  goods,  and  that  they  were  left 
under  an  arrangement  in  which  he  participated,  and  to  which  he 
assented,  as  much  for  his  convenience  as  for  the  convenience  of  the 
other  party.  Suppose  the  arrangement  had  been  to  leave  the  goods 
there  a  week  or  a  month,  for  their  mutual  convenience,  would  the 
railroad  company  have  remained  liable  as  a  common  carrier? 
Here,  then,  there  is  a  case  where  the  consignee's  agent  had  notice  of 
the  arrival  of  the  goods  and  had  an  opportunity  to  remove  them,  and 
he  left  them  in  the  defendant's  freight-house,  because  it  was  more 
convenient  for  him  to  call  for  them  the  next  morning.  Under  such 
a  state  of  fsicts,  when  the  goods  were  thus  left  in  the  freight-house, 
for  the  mutual  accommodation  and  convenience  of  both  parties, 
should  the  law  impose  upon  the  one  party  the  responsibility  of  an 
insurer  ?  I  think  not,  and  that  neither  justice  nor  public  policy 
requires  that,  upon  the  facts  existing  in  this  case,  the  defendant 
should  be  held  liable,  as  a  common  carrier. 

I  am,  therefore,  in  favor  of  reversing  the  judgments  and  grant- 
ing a  new  trial,  costs  to  abide  the  event 

LB0KA.BD,  0.,  read  an  opinion  concurring  in  the  reasoning  of 
Babl,  0.    All  ooncor. 

Judgment  reversed  and  new  trial  granted;  costs  to  abide  thu 
event 
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FiBK  Y.  CoTtSKST,  sppellaiit. 

(U  N.  T.  BBS.) 

Jin  iMnrsMi— jMPf^  wiUraei— power  of  ttgmU-^bktmgo  of  Morooi  of  tho 

iiiouTod. 

F.  entered  Into  Terbal  negotUtlona  with  the  agent  of  an  inaunnoe  compaa j  for 
a  policy  of  flie  inaoiance.  The  agent  waa  anthoriaed  "  to  bind  the  oompanj 
during  the  oorreapondenoe/'  bat,  through  hia  neglect,  the  company  did  not 
recelTe  and  act  upon  the  application  of  F.,  nntU  a  loaa  by  fixe  had  occnired. 
HM,  that  the  company  was  liable,  a  parol  contract  of  inaurance  being  valid 
under  the  New  York  dedaiona. 

Where  a  mortgagee  of  premiaea  appliea  for  an  inaoranoe,  and  anbaeqnently 
becomea  owner  in  fee,  no  new  oonaideiation  ia  neceaaaiy  to  change  the  pro- 
poaed  inaurance  ao  aa  to  apply  to  the  abaolnte  intereat  of  the  applicant. 

AonoN  by  FiBk  against  Gottenet,  as  president  of  the  Liyerpool  and 
London  and  Olobe  Insurance  Company,  to  compel  the  delivery  of  a 
policy  of  fire  insorance  for  $5,000,  and  the  payment  thereof.  The 
case  was  referred ;  and  the  referee  found  the  facts  briefly  as  follows: 
In  Febmary,  1862,  defendant  appointed  Harry  Wilbur,  of  Batavia, 
New  York,  as  agent  of  the  company,  authorizing  him  by  written 
instructions,  ''to  bind  the  company  during  the  correspondence,'^ 
which  should  arise  in  negotiating  the  insurance  subsequent  to  the 
date  of  application.  Wilbur  was  also  instructed  to  avoid  all  specially 
hazardous  risks.  In  1864  other  instructions  were  sent  the  agent 
by  defendant,  directing  him  to  send  remittances  to  Albany,  *^  on  the 
first  of  each  month  including  every  item  to  date  *  *  *  whether 
the  premium  be  collected  or  not,"  and  authorizing  him  to  take 
opecially  hazardous  risks  for  $5,000.  Subsequently  (in  1864)  plain- 
tiff,  who  was  then  mortgagee  of  certain  brewery  buildings,  applied 
to  Wilbur  for  a  policy  of  fire  insurance  thereon,  for  $5,000,  covering 
his  interest ;  and  Wilbur  assumed  to  act  for  the  company  in  the 
matter,  and  waived  payment  until  the  policy  should  be  forwarded. 
Four  days  afterward  (October  24),  plaintiff  became  owner  in  fee  of 
the  premises  and  immediately  acquainted  Wilbur  of  the  fiict,  request- 
ing him  to  have  the  policy  made  out  to  himself  as  absolute  owner, 
to  which  Wilbur  assented.  After  this  plaintiff  frequently  called  for 
the  policy ;  but  Wilbur  assured  plaintiff  that  it  would  be  all  right 
On  tiie  24th  of  January,  1865,  the  premises  were  destroyed  by  fire ; 
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bat  the  policy  was  never  deliyered.  It  appears  that  Wilbur  nerer 
communicated  the  application  of  the  company,  nor  any  portion  of 
the  agreement  made  with  plaintifil  It  further  appears  that  Boyle 
and  Smithy  the  former  owners  of  the  premises,  had  held  a  policy 
thereon,  but  that  the  company  had  recalled,  and  canceled  it  prior 
fco  the  application  of  plaintiff,  '' solely  on  account  of  a  rumored 
attempt  by  one  of  them  to  fire  the  buildings,  and  not  on  account 
of  the  hazardous  character  of  the  buildings.^'  Judgment  was 
entered  for  plaintiff  on  the  referee's  report,  which  was  affinned  at 
general  term,  whereupon  defendant  appealed  to  this  court 

Samuel  B.  Lyim^  for  appellant 

ChurhB  HenshaWf  for  respondent 

Huirr,  0.  The  point  is  made  by  the  appellant^  that  the  contraet 
of  October  24th  was  Toid  for  want  of  consideration,  there  being  no 
agreement  then  made  by  the  plaintiff  to  pay  the  premium.  The 
argument  goes  to  this  length,  that,  if  Mr.  Fisk  had  receiyed  a  policy 
coTering  his  interest  as  mortgagee,  and  four  days  thereafter,  having 
become  owner  of  the  property,  had  applied  for  a  change  thereof  ex- 
pressing that  his  interest  was  that  of  owner,  and  the  defendant  had 
made  an  indorsement  to  that  effect,  stipulating  that  the  indemnity 
should  continue,  no  recovery  could  be  had  thereon  in  the  event  of  a 
loss.  A  consideration  is  equally  necessary  in  a  written  contract  and 
in  a  parol  contract  The  change  in  both  cases  is  the  same.  The 
property  insured  and  the  premium  to  be  received  are  the  same. 
The  character  of  the  ownership  only  is  affected.  I  apprehend  that, 
in  such  case,  no  new  consideration  is  needed.  No  repetition  of  the 
terms  of  the  original  agreement  is  required.  They  all  remain  in 
force,  except  so  far  as  specifically  changed,  and  ftimish  aliment  to 
th^  new  arrangement  The  doctrine  that  the  terms  of  a  contract 
may  be  legally  altered  by  mutual  consent,  and  without  a  new  con- 
sideration,  is  well  settled.    Blanchard  v.  TWm,  38  N.  T.  225. 

Assuming,  for  this  purpose,  that  a  parol  insurance  is  valid^  the 
appellant  insists  that  the  court  will  not  enforce  its  execution,  under 
the  circumstances  in  this  case.  The  defendant's  agent  at  Buffalo 
had  canceled  a  previous  policy  on  the  same  property,  which,  it  ii 
said,  was  known  to  the  plaintifil  If  such  was  the  case,  and  the 
plaintiff  had  such  knowledge,  he  also  knew  that  it  was  so  canceled. 
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Qot  from  any  objection  to  the  property,  but  to  the  parties  insored.. 
Boyle  and  Smit^  had  got  into  a  oontroyersy  about  the  property,, 
and  one  of  them  attempted  to  fire  the  brewery.  The  referee  ex* 
pressly  finds  that  the  canceling  of  the  policy  was  from  this  cause 
alone.  There  was  nothing  in  this  important  to  be  told  to  Wilbur, 
the  agent,  or  that  should  excite  suspicion  in  the  mind  of  the  plain- 
tiff, or  justify  him  in  a  direct  application  to  the  company  for  his 
policy.  The  plaintiff  did,  from  time  to  time,  call  upon  Wilbur  for 
his  policy,  who  told  him  not  to  be  uneasy,  that  it  would  soon  arriYe, 
and  that  he  was  safe  in  any  erent 

It  is  said,  again,  that  tiie  agent  had  no  power  to  bind  the  com- 
pany for  risks  of  this  character  for  a  longer  time  than  was  necessary 
to  txansmit  the  application  to  Albany  and  to  receive  a  reply. 

This  argument  is  not  sound.  By  his  first  instructions,  tiie  agent 
was  authorized  **  to  bind  the  company  during  the  correspondence.'' 
This  means  during  the  negotiations,  until  the  company  decide 
whether  they  wiD  or  will  not  take  the  risk,  and  inform  the  appel- 
lant of  their  decision.  Delays  of  agents,  negligence  in  the  home 
office,  irregularity  in  the  mail,  are  all  included  in  this  time.  Mr. 
Wilbur  was  authorized  to  receire  the  application,  and  to  bind  the 
^mpany  until  they  announced  that  they  declined  the  risk.  A  few 
days  or  a  few  weeks  ought  to  giye  time  enough  for  this.  The  ap- 
plicant, howerer,  cannot  hasten  the  action  of  the  company.  He 
can  only  wait,  and,  if  in  good  faith,  he  may  wait,  as  in  this  case, 
from  October  until  January. 

By  his  instructions  of  1864,  the  agent  was  authorized  to  insure 
$5,000  in  one  risk  on  specially  hazardous  property.  The  brewery 
was  of  that  character,  and  the  agent  did  not  exceed  the  amount 
authorized  to  be  taken.  These  instructions  modify  those  of  1863^ 
and  give  the  agent  authority  to  take  risks  of  a  character  specially 
hazardous. 

The  appellant  also  insists  that  the  recovery  is  erroneous^  becaose 
the  agreement  was  not  in  writing  and  signed  by  the  parties  or  their 
agents.  There  was  doubt  at  one  time  on  this  point  It  is,  however, 
no  longer  doubtful  in  this  State,  that  a  good  agreement  for  insur- 
ance may  be  made  by  paroL  Trustees  Baptist  Church  v.  Brooklyn^ 
19  N.  Y.  805 ;  Audvion  v.  Excelsior  Insurance  Co^  27  id.  216.  But 
one  ftirther  objection  is  now  urged,  to  wit:  that  the  contract  is  void 
for  wa&t  of  a  stamp. 

Contracts  of  this  character,  when  put  in  writings  certainly  require 
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a  stamp.  If  the  defendant  had  performed  its  agreement  and  Isaned 
a  policy,  the  government  wonld  hare  receiyed  the  aid  to  its  rerennei 
which  is  so  much  required.  It  is  not  the  making  of  the  agreement 
that  defrauds  the  reyenue,  but  its  breach  by  the  defendant.  Agree- 
ments, when  in  writing,  must  be  stamped.  A  stamp  upon  an  oral 
agreement  is  an  impossibDity.  The  passing  words  cannot  be  caught 
and  subjected  to  a  material  process.  A  stamp,  indeed,  might  ba 
purchased  and  canceled,  wheneyer  parties  shall  make  an  oral  con« 
tract.  If  congress  shall  so  enact,  the  work  can  probably  be  per- 
formed. They  haye  as  yet  enacted  only  that  agreements  in  writing 
and  instruments  shall  be  thus  dealt  with. 

judgment  should  be  affirmed.    All  concur. 

JudgmmU  qffimml  wiA 


Fear  it  dL,  appellants,  ▼•  OKAiii 

(44  N.  T.  m.) 


TIm  Uabili^  of  the  maker  of  a  piomismy  iioto»  to  a  noMPMldenl*  Is  aol 
aflbeted  hj  a  disebaige  uider  the  iiisolyent  laws  of  New  York,  ohtained  saK 
sequent  to  the  inoeptSoQ  of  the  note. 

AonoK  brought  in  1862,  by  Pratt  and  Beath  against  Ohase  on 
three  promissory  notes  in  all  amounting  to  about  $365.  It  was 
stated  in  the  complaint,  and  not  denied  in  the  answer,  that  the 
plaintiffs  are  residents  of  Pennsylyania  and  haye  not  been  residents 
of  New  York  since  the  date  of  the  notes  in  suit.  The  defendant  is 
maker  and  the  plaintiffs  are  payees  of  the  notes,  which  were  made 
in  1854  and  1855.  The  defendant  sets  up  his  discharge  under  the 
insolyent  laws  of  New  York,  obtained  in  1859.  The  judge  held  that 
the  discharge  was  a  bar  to  the  recoyery  and  gaye  judgment  for  de- 
fimdant  The  judgment  was  affirmed  at  general  term ;  and  defimd- 
ant  appealed  to  the  court  of  appeals. 

John  FUehf  for  appellants,  dted  8twrgi$  r.  OnmmngMMt  7 
Wheat  123;  Baldwin  y.  Hale,  1  WalL  323;  DannOy  r.  Cbri$U,  3 
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Seld.  500;  9  Mass.  454;  1  N.  H.  242;  6  Pick.  244;  11  How.  (XT.  S.) 
165,  456;  Baldwin  t.  Bank  of  Nmhmry,  1  Wall  234;  KbOji  t. 
Drury,  9  Allen;  8oul$  r.  Ohas$,  39  N.  Y.  842. 

Addison  Brown,  for  respondent^  dted  Ogd&n  y.  8ander$,  12 
Wheat  213 ;  Suydam  y.  Broadnax,  14  Pet  76 ;  Baldwin  y.  iTo^ 
1  WalL  228;  ^Wnar  y.  i^ib  o/  y.  A.,  4  DalL  8;  Mans  y.  Dar,  4 
McLean,  674;  2  Abb.  Pr.  6d;  Jewell  y.  Wright,  80  N.  Y.  269;  Van 
Reimsdjfck  y.  f  ana,  1  Gall  371 ;  Oook  y.  Moffat,  6  How.  (IT.  S.)  316 ; 
Shelijf  Y.  0iiy,  12  Wheat  861 ;  BaUantine  y.  Oolding,  1  Oooper^a 
Bank.  L.  346;  Potter  t.  ^roiMi»  6  East  1^;  Mason  y.  HiOe,  U 
Wheat  870;  fftZman  t.  Loehwood,  4  WalL  409 ;  Parkinson  r.  Seth 
vine,  19  Wend.  160. 

LxOKAED,  0.  It  must  be  accepted  as  a  settled  principle  in  this 
State,  that  its  insolYent  laws  are  binding  upon  such  persons,  only, 
as  are  citizens  of  the  State  at  the  time  the  debt  is  contracted,  except 
in  cases  where  foreign  creditors  make  themselYes  parties  to  proceed- 
ings nnder  the  insolvent  laws  of  the  State,  by  accepting  diYidend% 
becoming  petitioning  creditors,  or,  in  some  other  way,  appearing 
and  assenting  to  the  jurisdiction,  and  become  estopped  from  denying 
the  Yalidity  of  snch  proceedings. 

The  insolYent  laws  of  a  State  haYC  no  extraterritorial  force  or 
effect  They  are  inoperatiye,  as  to  citizens  of  another  State  or  ter- 
ritory, although  the  contract  is  to  be  performed  within  the  State 
granting  the  discharge.  Souls  y.  Ohass,  39  N.  Y.  342 ;  Baldwin  y* 
Hale,  1  WalL  223. 

The  counsel  for  the  respondent  insists  that  the  present  case  is  not 
within  the  decisions  cited,  for  the  reason  that  it  does  not  appear 
that  the  plaintifb  are  citizens  of  the  United  States,  mere  residence 
in  another  State  being  whoUy  immaterial 

The  terms  ''citizen  of  another  State,''  ''resident  of  another 
State''  and  "foreign  creditors"  are  used  in  different  decisions^  when 
considering  the  operation  of  State  insolYent  laws»  quite  indiscrim- 
inately. 

All  the  cases  agree  that  the  insolYent  laws  of  a  State  are  obliga- 
tory upon  all  citizens  of  the  same  State.  As  to  creditors  of  the 
insolYent,  who  are  not  citizens  of  the  same  State  where  the  dis- 
charge is  granted,  the  want  of  binding  force  to  defeat  the  obliga- 
tion of  a  contract  is  founded  upon  the  want  of  jurisdiction  OYei 
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imch  oieditors.  They  are  under  no  obligation  to  appear  in  a  for- 
eign tribunal,  and  no  legal  process  or  notioe  oan  be  served  requiring 
an  appearance.  In  the  case  of  ScrHmer  t.  Fisher^  2  Oray,  43,  the 
supreme  court  of  Massachusetts  held  that,  if  the  contract  was  to  be 
performed  in  the  State  where  the  discharge  was  granted,  it  was  a 
good  defense  to  an  action  on  the  contract,  although  the  plaintiff  was 
a  citixen  of  another  State,  and  had  not,  in  any  nuuiner,  become  a 
party  to  the  proceeding.  Beferring  to  this  decision,  the  supreme 
court  of  the  United  States  say,  in  Baldwin  v.  Hale,  supra  :  ^  Irre- 
spectiye  of  authority,  it  would  be  difficult,  if  not  impossible,  to 
lanction  that  doctrine.  Insolyent  systems  of  eyeiy  kind  partake 
f)f  the  character  of  a  judicial  inyestigation.  Parties  whose  rights 
are  to  be  affected  are  entitled  to  be  heard,  and,  in  order  that  they 
inay  enjoy  that  right,  they  must  first  be  notified.  Common  justice 
f«quires  tiiat  no  man  shall  be  condemned^  in  his  person  or  property, 
tyithout  notice  and  an  opportunity  to  make  hiB  defense" — citing, 
iimong  other  cases,  that  of  Oakley  y.  AspinwaU,  4  Oomsi  513.  And 
iigain,  at  the  close  of  the  opinion,  the  court  further  say:  ^'Insol- 
*rent  laws  of  one  State  cannot  discharge  the  contracts  of  citizens  of 
other  States,  because  they  have  no  extraterritorial  operation,  and, 
(consequently,  the  tribunal  sitting  under  them,  unless  in  cases  where 
II  citizen  of  such  other  State  voluntarily  becomes  a  party  to  the 
proceeding,  has  no  jurisdiction  in  the  case." 

The  case  of  Baldwin  v.  Hale  is  authority  for  holding,  not  only 
<hat  the  obligation  of  a  contract  is  not  affected  by  an  insolvent's 
ilischarge,  except  as  applicable  to  contracts  between  citizens  of  the 
same  State  where  the  discharge  was  granted,  but  that  the  rule  is 
also  the  same,  notwithstanding  that  the  contract  is  to  be  performed 
within  the  State,  under  the  laws  of  which  the  discharge  was  ob- 
tained. 

In  the  case  now  under  consideration,  it  is  stated  in  the  complaint, 
and  not  denied  in  the  answer,  that  the  plaintiffs  are  residents  of 
Penn^lvania,  and  have  not  been  residents  of  the  State  of  New 
York  since  the  date  of  the  notes  in  suit  The  application  for  the 
ilischarge  was  made  and  granted  subsequent  to  the  making  of  the 
notes.  Whether  the  plaintiffs  were  citizens  of  the  United  States 
or  foreigners  is  of  no  importance.  I  think  it  sufjciently  appears 
that  they  were  neither  citizens  nor  residents  of  the  State  of  New 
Y'ork,  nor  subject  to  the  territorial  jurisdiction  of  that  State  at 
the  time  of  tlie  application  of  the  defendant  for  his  dischaiga 
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Henoe^  it  foUowSy  that  the  obligation  of  the  defendant  to  pay  tha 
note  in  snit  has  not  been  discharged. 

These  considerations  lead  to  a  reyersal  of  the  judgment.  Then 
being  nothing  to  be  tried,  the  judgment  should  be  for  plaintifb  fin 
the  amount  of  the  notes,  interest  and  costs. 

All  concur  for  reversal 

Judgment  reyersed,  and  judgment  ordered  for  plaintiflli  finr  tha 
amount  of  the  notes,  with  interest  and  costs. 

^^^^^w  ■^www^MJw^w  w  v#  A^H^v  w  ^H^^^sH^wy  ^k  ^saflase  a^^^^^v  visa 


Obosb  t.  ODosinBLL,  appellantii 
(MN.T.aa.) 


Wheie  a  oaniimol  of  sale  is  yerbsl,  the  deUyeiy  of  the  goods,  after 
to  a  carrier  deslgnatftd  hj  the  ba jer^  is  sufficient  to  satisfy  the  statate  of 
fiands. 

Aonoxr  by  W.S.  and  B.  E.  Cross  against  N.  and  H.  ODonnell  to 
recoTer  the  price  of  a  number  of  hoops,  bought  by  defendants  of 
plaintifb,  at  Baltimore,  in  1863.  There  was  no  memorandum  of  the 
ix)ntract  and  no  part  of  the  purchase-money  was  paid  by  the  pur- 
chaser. But  the  purchaser  inspected  and  accepted  the  hoops  and 
designated  the  steamer  upon  which  they  should  be  conveyed  to  New 
York.  The  hoops  (24,000  in  number,  at  $11.50  per  1,000)  were  thus 
delivered  to  the  steamer;  but  she  was  sunk  on  her  voyage  in  the 
Chesapeake  Bay.  The  defendants  refused  to  pay  for  the  hoops,  and 
pleaded  the  statute  of  frauds.  Verdict  for  plaintifb;  judgment 
thereon  affirmed  at  general  term ;  defendants  appealed  to  this  court 

George  W.  Stevens,  for  appellants,  cited  9h\nil0r  v.  Houston,  1 
Comst  261 ;  Bailejf  v.  Ogdsn,  3  Johns.  399, 421 ;  Hanson  v.  Armiiage, 
6  Bam.  &  Aid.  667;  Howe  t.  Palmer,  3  id.  321 ;  Acebal  v.  Levi,  10 
Bing.  376;  Niehotte  v.  Plume,  1  Carr. ft  P.272;  Iforman  v.  PAtTlips, 
14  Meefr  ft  Wels.  277;  BusheB  y.  WheOer,  16  AdoL  ft  EIL  N.  & 
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442  N. ;  Smith  v.  Sumam,  9  Barn,  ft  Ores.  661 ;  Ooats  r.  Chap- 
UUf  8  id.  483;  Jordan  t.  Norton^  4  Meeson  ft  Wekby,  166; 
Ouiwater  v.  Dodge,  6  WencL  400;  Lloyd  v.  TFr^A^,  26  Ga.  216; 
S^enoor  y.  Hale,  30  Vt  814;  MaxwM  v.  i^roicFn,  89  He.  98; 
Sliephwd  y.  Pressy,  32  N.  H.  49 ;  C!oom«  y.  Jffm^Z  <£  ^nv/^r  S.  E. 
Co^  8  Hurl,  ft  Norm.  610 ;  HutU  y.  Hatch,  8  W.  H.  ft  G.  814;  Ast- 
ley  y.  Emery,  4  M.  ft  Selw.  262 ;  Howe  y.  Palmer,  3  Bam.  ft  Aid. 
321 ;  Hunt  y.  Hatch,  supra  ;  Meredith  y.  Meigh,  2  EIL  ft  BL  364; 
Frostburgh  Co.  y.  If.  E.  Olass  Co.,  9  Ouah.  117 ;  Rogere  y*  PhiUipe, 
41  N.  Y.  619. 

Alexander  S  Green,  for  respondentB,  cited  Outwat&r  y*  Dodge, 
6  Wend.  397 ;  Dutton  y.  Solomonson,  8  Bos.  ft  PoL  682 ;  People  y. 
Haynes,  14  Wend.  646 ;  McKnight  y.  Dunlop,  6  N.  Y.  637 ;  Speneor 
Y.  Hale,  30  Vt  314 ;  Glen  y.  Whitaker,  61  Barb.  461 ;  Richardson 
Y.  Dunn,  1  G.  ft  D.  417;  2  Q.  B.  218;  BusheU  y.  Wheelor,  16  id. 
443;  8  Jnr.  682;  (kurio  y.  Anderson,  2  BL  ft  BL  692;  6  Jar.  N.  & 
442. 

Eaal,  0.  On  the  trial,  after  proying  that  the  statute  of  frauds 
in  force  in  Maryland  was  substantially  like  our  own,  the  defendants 
moyed  that  the  plaintiff  be  nonsuited,  on  the  ground  that  the  con- 
tract of  sale  was  yoid  by  that  statute,  and  the  court  denied  the 
motion;  and  this  ruling  raises  the  only  question  for  our  considera- 
tion in  this  case. 

There  was  no  note  or  memorandum  of  the  contract,  and  no  part 
of  the  purchase-money  was  paid  by  the  buyers;  and,  hence,  unless 
the  buyers  accepted  and  receiyed  the  hoops,  within  the  meaning  of 
the  statute,  the  contract  was  yoid.  A  purchaser  may  accept  with- 
out receiying,  and  he  may  receiye  without  accepting ;  and,  in  order 
to  comply  with  the  statute  of  frauds,  he  must  both  accept  and 
receiye.  Here  the  defendants  accepted  the  hoops.  One  of  them 
saw  them  in  plaintiff's  yard ;  and  the  contract  had  reference  to  this 
particular  lot  of  hoops  which  the  plaintiffs  finally  deliyered.  There 
is  nothing  in  the  statute  which  requires  that  the  accepting  and 
receiying  shall  be  at  the  same  time.  Either  may  precede  the  other; 
and,  after  both  haye  concurred,  the  statute  has  been  complied  with 
and  the  contract  becomes  operatiye  and  yalid.  McKnight  y.  Dun* 
hp,  6  N.  T.  637.  The  defendants  agreed  to  take  these  identical 
hoops,  and,  after  receiving  them  and  thus  fully  complying  with  the 
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statute,  they  could  not  reject  them  upon  any  objection  to  their 
quality.  The  only  question,  then,  is,  did  they  receive  them  within 
the  meaning  of  the  statute?  And  this  inyolves  the  inquiry, 
whether,  in  a  case  where  the  purchaser  has  accepted  the  goods,  a 
ddivery  to  a  carrier  designated  by  himself  will  answer  the  require- 
ment of  the  statute  as  to  receiving  the  goods  by  the  purchaser.  I 
am  of  opinion  that  it  will.  It  has  finally  been  settled,  both  in  this 
country  and  in  England,  that  a  delivery  to  a  general  earner,  not 
designated  by  the  purchaser,  is  not  a  sufficient  compliance  with  the 
statute  (Badgers  v.  PMUipa,  40  N.  Y.  519),  and  for  the  best  of 
reasons.  In  such  a  case  the  purchaser  has  done  nothing  beyond 
making  the  void  contract  He  has  neither  accepted  nor  received  the 
goods  himself  nor  authorized  or  designated  any  agent  to  do  it  for 
him.  But,  in  this  case,  the  purchasers  designated  the  agents  of  the 
**  Curlew ''  to  receive  and  transport  the  hoops  to  them.  They  were 
the  agents  of  defendants  for  the  purpose  of  receiving  the  hoops 
fh>m  the  plaintiffs. 

It  is  not  necessary  to  determine  in  this  case  that  a  mere  carrier, 
designated  by  the  buyer,  can  both  accept  and  receive  for  him,  so  as 
to  make  a  compliance  with  the  statute ;  but  I  can  find  no  reason, 
founded  upon  principle  or  authority,  to  doubt  that,  after  the  buyer 
has  accepted  the  article  purchased,  a  carrier,  designated  by  him  to 
take  and  transport  it,  can  bind  him  as  his  agent  by  receiving  it. 
While  there  is  not  upon  this  question  entire  harmony  in  the  views 
of  judges,  and  while  the  authorities  cannot  all  be  reconciled,  the 
general  drift  of  them  is  toward  the  conclusion  I  have  reached.  3 
Parsons  on  Con.  326 ;  Outwater  v.  Dodge,  6  Wend.  397 ;  The  People 
V.  Haynesy  14  id.  546 ;  OUn  v.  Whitaker,  51  Barb.  451 ;  Spencer  v. 
Hahy  30  Vt.  314 ;  Maxwell  v.  Brown,  39  Me.  98 ;  Hanson  v.  Armi- 
iage,  5  Bam.  ft  Aid.  557 ;  Acebal  v.  Levi,  25  Eng.  G.  L.  170 ;  Coats 
V.  Chaplin,  43  id.  831 ;  Morton  v.  Tibbett,  69  id.  427. 

It  is  said  by  some  writers  that,  to  create  such  an  appropriation  of 
the  goods  by  the  buyer  as  will  answer  the  meaning  attached  to  the 
words  '^  accept  and  receive  "  in  the  statute,  there  must  be  such  an 
actual  delivery  by  the  seller  as  will  destroy  all  lien  for  the  purchase 
price,  or  right  of  stoppage  in  transitu.  This,  to  the  full  extent,  is 
not  true.  The  seller  has  a  lien  for  the  purchase  price  of  the  goods 
while  they  remain  in  his  possession.  And  this  lien  he  loses  when 
he  voluntarily  parts  with  the  possession,  except  when  he  delivers 
them  to  a  carrier.    In  the  latter  case,  his  lien  is  extended  and  lasts, 
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although  the  title  has  passed  to  the  bnyer,  until  the  carrier  has  de 
livered  the  goods  to  the  actual  possession  of  the  buyer.  This  lien 
is  an  arbitrary  one,  created  by  law.  As  observed  ly  Lord  Kekton, 
in  Hodgson  t.  Lay,  7  T.  R.  436,  it  is  ^^  a  kind  of  equitable  lien 
adopted  by  the  law  for  the  purpose  of  substantial  justice."  When 
the  seller  retakes  the  property  in  the  exercise  of  this  right  of  stop- 
page, he  is  not  re-invested  with  the  title,  but  simply  placed  in  the 
actual  possession  of  the  goods,  holding  them  as  security  for  the 
purchase  price. 

The  stoppage  must  be  while  the  goods  are  in  transiiu,  and  that 
is  usually  when  they  are  not  in  the  actual  possession  of  either 
party;  and  yet  they  may  be  in  the  actual  possession  of  the  buyer 
under  such  circumstances  as  not  to  take  away  the  right  of  stoppage. 
This  right  exists,  although  the  goods  are  shipped  upon  the  buyer's 
own  vessel,  consigned  to  him  at  his  place  of  residence.  Siubhs  v. 
Lund,  7  Mass.  458 ;  Ihhy  v.  SivMs,  9  id.  65 ;  Story  on  Sales,  § 
886.  The  &ct  that  the  right  of  stoppage  exists  is  no  evidence  that 
both  the  title  and  possession  have  not  passed  to  the  buyers.  The 
contract  of  sale  may  be  in  writing,  part  of  the  purchase-money 
may  have  been  paid,  and  there  may  have  been  a  part  delivery,  and 
yet,  if  the  seller  consigns  the  goods  by  a  carrier  to  the  buyer,  to  be 
delivered  to  him  at  the  place  of  their  destination,  the  right  of  stop- 
page exists.  And  this  may  be  so,  even  if  the  buyer  is  also  master 
of  the  vessel,  and  he  in  person  takes  the  goods  and  loads  them  upon 
his  own  vessel,  provided,  as  in  this  case,  the  seller  consigns  the 
goods  to  the  buyer,  to  be  carried  by  him  to  their  place  of  destina- 
tion. Pars,  on  Mar.  Law,  885,  etc.  Hence  I  hold  that  a  carrier 
designated  by  the  buyer  may  receive  the  goods  purchased,  so  as  to 
make  a  compliance  with  the  statute  of  finuds ;  and  this  leads  to  an 
affirmance  of  the  judgment     All  concur. 

Judgment  affirmed  with  eesU. 
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ABANDONMENT. 

MALIOIOUS  PBOflBUIflUMp  ]• 

ACTION. 

Att  ■flili  of  twtpiw  wi  €t  armU  will  lie  for  mi  mdnlentt oaal  in|«y  eaoiad  ly 
the  glaaoiiig  of  a  pbrtol  ball^shot  At  a  mark,  snd  if  giwi  nugHgimos  Mii 
enlpablo  caraloime—  ia  proved,  additionAl  damagMy  aa  aipaaaai  of  tiia  Utt- 
gatkm,  will  be  allowed.     Weleh  t.  Durand,  6S. 

flee  BuumuPTUi,  1;  Hiohwat,  1;  MAKBTun  Womnr;  MomaAMA  Am 

MoBTOAesB,  1, 9 ;  Natiohal  Bauk,  1 ;  Ti 

ADTEBSE  P06SE88IOK. 
flee  BouHDABT  Lda 

AGBEBMSNT. 
flee  Oohtraoc 

AFFIDAVIT, 
flee  CJoHTBiEPr* 

AGENT, 
■w  laauBAxrcB,  1, 0, 7»  U^  111 

ALTERATION. 
flee  PBomfleoBT  Nofn»  t. 

ANIMALS. 
fleeOoiaiON  CAmiTmi,  8; 

APPLICATION. 
flee  Insdbakob,  8»  4»  6^  7. 

ARREST, 
flee  SiTBBTisa,  L 

ASSESSMENTS. 

L  A  ehj  laid  oat  a  new  street  nmning  parallel  with  a  lailioad,  and  t^ppf- 
prtattng  tlirovgboat  Ita  whole  extent  some  portioii  of  tbe  land  embraced  la 
the  eharter  of  the  railroad.  The  railroad  was  aeieeeed  for  benefita  arbdng 
iiom  the  ooiiBtractloii  of  the  new  street,  upon  the  ground  that  bj  reason  of 
the  improvement  the  lines  of  sight  would  be  extended  and  the  compear 
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inrald  be  enabled  to  run  their  traine  faster  witb  leas  danger  of  eaenaltlea,  and 
ivoald  not  be  put  to  the  inoonyenience  of  keeping  gates  and  flagmen  at  the 
CRNMinga.  Held  {1),  that,  in  the  aboenoe  of  proof  of  an  existing  neeeesilj. 
the  dttj  had  no  right  to  appropriate  the  land  indnded  in  the  charter  of  the 
ndlioad  oompanj  as  a  highway ;  (2)  that  the  benefits  ooold  not  be  asDOBBod 
upon  the  "  fiandhises"  of  the  company ;  and  (3)  that  the  benefits  were  too 
contingent  and  oonseqnential  to  be  aaseaaed  on  the  **  corporation"  or  any  of 
its  property.  OU^  of  Bridgeport  ▼.  Jf&w  TorkandJfew  JJoem  ILB.  09.^68. 
it  3  S000M  that  such  an  assessment  is  not  a  tax  wiiliin  the  meaning  of  the  act 
of  lM4»inposi]|ga  tax  npon  railroad  franohisesin  lien  of  aUotiier  taxes.  A 

A8SIQNMBNT. 
See  Ivsu&ASCB,  18L 

ASSUMPSIT. 
SeelHFAST. 

ATTACHMENT, 
tee  Bahxbuftot.  1,  S. 

ATTESTATION. 
SeeI>BBD,9. 

ATTOBNETS. 

Aa  ■ttotasy  at  law  has  no  Uen  upon  a  Judgment  tat  Us  ises  eaitd  tai  At 
■flttott.    Jbn(yl4  T.  Bsesrid^tf,  612. 

BAGGAGE. 
teeOoiacoN  Cabbikb,4T. 

BAIL  BOND. 
See  SuBsms. 

BANK. 

■SSBUA  AHD  NOTBS;  NaTIOVAL  BAMBm 

BANKBOOK. 
SeeGnPT. 

BANKRUPTCY. 

L  Hm  sherUr  attached  certain  property  of  a  debtor,  on  mesne  process,  sad 
delivered  it  to  a  receiptor.  Afterward  Judgment  was  rendered  in  the  soitj 
execution  was  issued,  and  the  sheriff,  haying  failed  to  obtain  payment 
thereof  of  the  debtor,  made  demand  of  the  property,  of  the  receiptor, 
whereon  to  lery.  The  receiptor  refused  to  deliver  the  property ;  and  on 
the  next  day  the  debtor  filed  his  petition  in  bankruptcy.  SM,  that  the  pro 
ceedings  in  bankruptcy  were  no  defense  to  an  action  brought  by  the  sheriff 
against  the  receiptor  for  the  amount  of  the  execution.    Parki  ▼.  SMdon^  0& 

%  A  factor  or  commission  merchant  stands  in  a  fiduciary  relation  to  his  prin 
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dpAl,  In  respect  to  the  pioc^eds  of  sales  of  oommisaion  goods,  within  the 
meaning  of  section  38  of  United  States  hankrapt  act  of  1867.  Lsmeks  ▼. 
Booth,  92». 
S  D.  was  adjudged  a  hankrapt  on  his  own  petition  in  February,  bat  no  meet- 
ing of  liis  creditors  was  held  or  assignee  appointed  until  March  10.  On 
March  9,  the  def endant,  as  deputy  sheriff,  attached  certain  property  in  a 
suit  against  D.  The  plaintiff  claims  title  thereto  under  a  bill  of  sale  from 
D.  dated  in  January,  and  sued  for  its  conversion.  The  defendant  alleged 
that  the  bill  of  sale  was  given  without  consideration,  and  for  the  purpose 
of  defrauding  B.'s  creditors.  Held,  that  the  defendant  could  not  Justify 
under  his  writ,  and  that  the  plaintiff  could  recover.  WiUianu  v.  Merritt, 
fi21. 

4.  Under  a  statute  creating  a  mechanics'  lien  on  a  building  as  soon  as  the 
]alx)r  is  performed,  or  the  materials  furnished  and  used,  the  statement 
required  by  the  statute  may  be  filed  and  suit  commenced  in  the  State  court 
to  enforce  the  lien,  after  the  commencement  of  proceedings  to  declare  the 
owner  of  the  building  a  bankrupt;  but  the  court  will  order  the  suit  to 
stand  continued  to  await  the  result  of  the  action  of  the  bankrupt  court. 
OiifUn^  V.  FmUt,  089. 

5.  The  defendant  gave  the  plaintiff  a  mortgage  on  his  household  furniture, 
and  afterward  filed  his  petition  for  discharge  in  bankruptcy.  Under  an 
agreement  between  the  creditors  and  the  mortgagee,  that  portion  of  the  fur- 
niture exempt  by  law  from  the  operation  of  the  bankrupt  act  was  separated 
from  the  rest,  and  duly  set  off  to  the  bankrupt  by  the  assignee.  The 
mortgage  was  declared  fraudulent  as  against  creditors,  and  the  proceeds 
of  the  furniture  not  exempt  were  realized  by  the  assignee.  The  mortgagee 
never  proved  his  debt  in  the  bankruptcy  proceedings,  and  the  bankrupt 
was  discharged.  SM,  that  the  discharge  did  not  affect  the  mortgagee's 
right  to  hold  the  property  thus  set  off,  and  that  he  might  replevy  it. 
JWatty  V.  Bobimon,  575. 

See  PABTNKBflBIF. 

BAB. 
See  Ihiobahcb,  18, 90 ;  Mabtbb  AHD  Sbbtist,  tt. 

BABBATBT. 

The  holders  of  a  bill  of  sale  of  a  vessel,  absolute  on  its  fkce,  but  intended  as 
a  mortgage,  may  maintain  an  action  for  its  conversion  against  a  person 
ftlaimlng  under  a  barratrous  sale  by  the  master,  notwitlistanding  the  Udk 
that,  on  learning  of  the  barratrous  sale,  they  abandoned  her  to  the  under 
wiiten  and  received  payment  as  on  a  total  low.    OlarkT»  TRttMi^^SSb 

BETTEBMENTS. 
See  AsflBBSMXHTa. 

BILLS  AND  NOTSa 

Where  a  UB  is  drawn  payable  to  the  order  of  the  ^  cashier''  of  a  bank,  the 
bank  ie,  in  Judgment  of  law,  the  payee,  and  no  indorsement  is  necessary  to 
give  the  bank  title.    IS/rti  IfaUoMU  Bank  qf  AngOiea  t.  EdU,  W^ 
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BILL  OF  EZCHANQE. 

Tkm  dsfaodaiilfteMpied*  pajable  In  Boston,  a  bill  of  OKoliBiige  for  iUOO,dnwB 
in  London.  MM,  thftt  he  was  lUble  to  pa/  only  ml  the  nie  of  $184  per 
poud  in  tmenzj  notes.    Corff  y.  Ckmrtena^,  609. 

BONA  FIDB  HOLDER, 
flee  BfiDBraa»5;  PBomiaoBT  JSiinm,l,(^,%9,  IQi 

BOUNDARY  LINK 

A  pnnl  a^ieenMnl  mnde  between  tbe  propiieton  of  mS^dbiiaig  luda  to  wCtle 
n  donbtf al  bonndnrj  line,  if  eeted  upon  for  a  long  period  mntonll/,  wUl  be 
binding,  altkongh  the  period  ia  not  equal  to  the  **  twen^  JMn*"  ■oflldef 
to  eiiiKHab  edYnme  poaaearion.    SmUhr.HamiUanp^^ 

BREACH  OF  OONTRACT. 
See  Mbabubb  ov  Damaosl 

BREACH  OF  WARRANTY* 
See  Bmahcipatiov. 

BRmaB. 
■en  Oonin'ATUTiOHAL  LA.ir,& 

BROKEN  RAIU 
See  JSrwrnscMpfL 

BURDEN  OF  PROOF. 
See  TsLBOEAPB. 

CARRIER. 

D.  pwrahaaed  of  a  railroad  oompanj  a  oonunutation  tieket  tiia*  enttUed  Ub 
to  lide  upon  their  road  a  oertaln  time  apon  certain  oonditiooa ;  one  of  the 
eonditiona  was,  that  the  ticket  ahoald  be  shown  to  the  condnetor  on  ererj 
trip  the  holder  might  make,  and,  in  case  it  shonld  not  be  shown  when 
reqnested  by  the  conductor,  regular  fare  for  that  trip  should  be  paid.  On 
one  occasion  D.  by  mistake  left  his  ticket  at  home  and,  when  it  was  called 
for  hj  the  conductor,  he  stated  that  he  had  foigotten  it  and  refused  to  pay 
the  regular  f^re,  whereupon  he  was  ejected  from  the  train  at  the  next 
station.  Held,  that  D.  could  not  recover  of  the  oompanj.  J)own$  t.  Jfim 
Tmrk  amd  ifsw  Hanen  B.  B.  Oo.,  77. 

See  Common  Cabktwl 

CASHIER. 
See  BuAJB  Aim  Notes  ;  National  BAm 

CERTIFICATE  OF  DEPOSIT. 

A  eertiflcato  of  deposit  contained  the  words  "  jmjable  to  order  in  dfrreiMy.' 
Held,  that  it  was  not  negotiable,  there  being  no  eyidence  as  to  the  meaning 
of  the  word  "  currency."    Htise  v.  ffamblin,  244. 
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CITI. 
HiaairATB,  9 ;  Muhioifai.  OoBPcmASiOB. 

CLOUD  ON  TITLEa 
See  CoNYBTANoa. 

COMMISSION  MERCHANT 
See  Bankbuftot,  9. 

COMMON  CARRIER. 

See  GABSLB88HBf!t. 

1.  Tibe  pleintUT  deUrereda  peekage  of  monej  to  the  def endmt,  a  iwrnmnB  cn^ 
iier«  to  be  tmumiitted  to  C.  The  receipt  given  for  it,  hj  the  agent  of  the 
def endanty  specified  that  there  Bhould  be  no  Uabilitj  for  any  Iom,  iinleMi 
the  claim  therefor  should  be  made  at  the  receiTlng  office  of  the  defendant 
witliin  thirty  days  after  the  date  of  the  receipt.  In  an  action  for  damages 
for  a  non-deliverj  of  the  package,  it  appeared  that  the  plaintilT  was  not 
informed  of  the  non-deliverj  ontil  a  year  had  elapsed  from  the  date  of  the 
receipt.  SM,  Hmt  plaintiff  could  recoTer,  notwithstanding  the  limitatiaii 
in  the  receipt.    Sauthmm  Eaopre»$  Co.  ▼.  Cfap&rtan,  118. 

2.  Two  bales  of  cotton  were  delivered  hj  C.  to  the  Sonthem  Express  Com- 
pany to  be  transported  to  Selma.  The  printed  receipt  given  hj  the  agent 
of  the  comimny  specified  that  the  company  should  not  be  held  liable  for 
any  loss  or  damage  unless  proved  to  have  occurred  **  through  the  fraud  or 
gross  negligence  of  its  agents  f  that,  if  no  value  was  stated  at  the  time  of 
the  delivery  to  the  company  by  the  shipper,  the  company  should  not  be 
responsible  in  "a  sum  exceeding  $50"  for  the  loss  or  damage  of  ^  each 
package/'  and  that  the  company  should  not  be  responsible  for  the  safety 
of  the  property  after  its  arrival  at  *1»  destination.  No  value  was  stated  by 
the  shipper  when  the  cotton  was  delivered  for  transportation,  nor  was  a 
statement  of  value  requested  by  the  agent  of  the  company.  The  cotton 
was  carried  to  its  destination,  and  there  delivered  to  the  wrong  person, 
whereby  it  was  lost  to  the  owner.  In  an  action  by  C.  to  recover  for  the 
loss  of  tiie  cotton,  held,  that  a  recovery  could  be  had  for  the  f  uU  value  of  the 
cotton.    Southm^  Expreu  Co.  v.  Crook,  140. 

8.  Railroad  companies,  in  the  absence  of  statutory  requirement  or  of  special 
contract,  are  not  liable  as  common  earrien  in  the  transportation  of  animals. 
I%e  MiMgan  Southern  and  Norihem  Ind,  B^KOo.y,  MeDonough,  466. 

4.  Where  a  person  purchases  a  through  ticket  over  several  railroads,  and 
procures  a  corresponding  check  for  his  baggage,  and  the  baggage  is  after- 
ward lost,  the  company  on  whose  road  it  is  lost  is  responsible  therefor;  but 
the  evidence  must  show  that  it  came  to  the  hands  of  the  company  charged 
with  the  loss,  and  that  It  was  lost  by  them.  Chicago  and  Bock  Mand  B,  B, 
Oo.  V.  Faheg.  587. 

8.  In  an  action  against  a  railroad  company  to  rocover  for  the  loss  of  a  box  of 
goods,  it  appeared  that  the  box,  marked  to  the  plaintiff  at  Washington, 
D.  C,  was  delivered  to  the  company  at  Peoria,  IlL,  for  which  a  receipt 
was  given,  headed  "through  freight  contract,"  but  stipulating  that  their 

Vol.  it.  —  92 
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mponaibilHj  should  oeaae  at  the  termlniui  of  their  roed.  Among  the 
ditioDB  attached  to  the  bill  of  Imding  wea  the  following :  "  The  reeponii- 
bilitj  of  this  company  as  a  eommon  carrier,  under  thie  bill  of  lading  *  * 
*  *  *  to  terminate  when  the  goods  are  unloaded  from  the  care  at  the 
place  of  deliyerj."  The  eyidence  showed  that  through  freight  was  never 
unloaded  or  deliTered  at  the  terminus  of  the  companj's  load,  but  for 
warded  to  its  place  of  destination  in  the  cars  in  which  it  was  lecelTed 
JEMd^  that  plaintiflT  could  recoTer  whether  the  loss  occurred  on  til*  com- 
panj's  road  or  beyond  the  terminus.  IbUdo,  P.  and  W,B.B.Cb.  t.  Mer- 
fiman,  590. 
i.  A  common  carrier  of  goods,  hj  water,  receiTed  a  cargo  of  barley  under  a 
bill  of  lading,  specifying  that  the  proper^  was  to  be  delivered  in  good 
Older  at  the  place  of  destination  without  ddaj,  that  damage  or  deficient 
in  quantity  was  to  be  deducted  from  the  chaiges»  and  freight  was  payable 
on  delivery.  A  violent  storm  arose  on  the  passsge,  and  a  Jettbnn  was 
necessitated.  MM,  that  the  carrier  was  entitled  to  freight  upon  the 
amount  actually  delivered  without  deductton  for  loss.  Price  t.  MarMorm^ 
640. 

7.  A  common  carrier  by  water  is  exempted  from  UabUity  for  til*  loss  of  bag- 
gage by  fire  occurring  without  his  design  or.  neglect,  under  the  act  of  ea»> 
gross  of  March  8, 1861,  entitled  **  An  act  to  limit  the  liability  of  shipowneis* 
and  for  other  purposes,"  such  baggage  being  "goods  and  merchandise " 
within  the  meaning  of  the  act    Chamberlain  v.  l%e  Weetem  Trane,  Co,,  (SSL 

8,  Where  a  common  carrier,  a  railroad  company,  by  agreement  with  the  con 
signee  and  for  mutual  convenience,  stores  goods,  which  have  arrived  at 
their  destination,  in  its  freight-house,  for  the  night,  and  th^are  destroyed 
by  fire  without  its  fsult,  it  will  not  be  held  liable.  Fumer  r.  1%§  B^gdU 
BkUe  JAme  M.  M.  Co.,  709. 

See  C  AiuuBB ;  Bailbo  Aoa, 

COMMUTATION  TICKBT. 
See  Cabbzbr. 

COMPROMISE. 
See  Btatutb  of  IiiMiTATf(ni»& 

CONFEDERATE  MONET. 
See  Pboicibsobt  Notb,  9, 8. 

CONFEDERATE  STATES, 
iae  CoHWTruTioNAL  Law,  2 ,  STAMfa 

CONFLICT  OF  LAWS. 

See  JUBISDICTIOK. 

CONSIDERATION. 
See  CoAvriTUTiOHAL  Law,  9 ;  HussiLND  A2n>  Wms ;  Pbomissobt  Fon  X  t 
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OONSTITUTIONAl.  LAW. 

• 

1.  An  act  deeluliig  that  all  estates  granted  for  any  religiooa,  educational  or 
charitable  uses  shall  forever  remain  to  such  uses,  and  shall  also  be  exempt 
from  the  payment  of  rates,  is  not  a  contract  between  the  State  and  the 
grantor  or  grantees ;  and  a  subsequent  act,  taxing  such  of  those  estates  as 
haye  been  leased  or  conveyed  in  such  a  manner  as  to  yield  no  longer  an 
annual  income  for  such  use,  is  valid.    Lord  r.  Town  of  LUel^fMd,  41. 

8.  Section  1  of  ordinance  No.  88,  adopted  by  the  State  convention  of  1867,  and 
declaring  that "  all  contracts  for  the  sale  of  land  which  are  incomplete  by 
reason  of  the  purchase-money  being  unpaid,  or  the  title  deeds  and  convey 
ances  being  unexecuted,  and  which  sale  took  place  between  the  11th  day 
of  January,  1861,  and  the  9th  day  of  May,  1865,  unless  paid  for,  or  con* 
tracted  to  be  paid  for,  in  the  legal  currency  of  the  United  States  or  property 
other  than  slaves,  are  hereby  declared  null  and  void  at  the  option  of  the 
parties,  or  either  of  them,"  impairs  the  obligation  of  contracts,  and  is  there- 
fore unconstitutional  and  void.    Boaeh  v.  Ount&r,  18S. 

8.  By  the  constitution  of  Iowa,  article  2,  section  1,  it  is  provided  that  "  every 
white  male  dtioen  of  the  United  States,  of  the  age  of  twenty-one  years, 
who  shaU  have  been  a  citissen  of  this  State  for  six  months  next  preceding 
the  election,  and  of  the  county  in  which  he  claims  his  vote  sixty  days,  shall 
be  entitled  to  vote  at  all  elections  which  are  now  or  hereafter  may  be  au- 
thorised by  law."  A  registry  law  providing  that  *'  no  vote  shall  be  received 
*  *  *  *  from  any  person  whose  name  does  not  appear  on  the  register 
unless  the  person  offering  to  vote  shall  furnish  the  judges  of  election  his 
affidavit,"  etc,  is  not  incompatible  with  the  above  provision  of  the  consti- 
tution, and  is  valid.    Edmonds  v.  Banlntry,  177. 

4.  An  act  of  the  legislature,  declaring  a  tax  deed  conclusive  evidence  that  all 
of  the  essential  requirements  of  the  law  regulating  the  exercise  of  the  tax- 
ing power  were  complied  with,  is  unoonstitutionaL  McOreadff  v.  SeofUm  d 
Bon,  214 

5.  An  act  of  the  legislature  authorising  municipal  aid  to  railroads,  by  taxation, 
is  unconstitutional.    2%0  PeopU  v.  The  Towf^  of  BdUm,  400. 

Qw  An  act  of  the  legislature  authoriaing  county  commissioners  to  lay  out  a 
bridge,  owned  by  private  individuals  as  a  highway,  and  to  apportion  between 
the  county  and  the  towns  benefited  the  damages  to  be  paid  therefor,  is  a- 
eoDstitutional  exercise  of  the  right  of  eminent  domain.  SofoorhiU  Bridge 
Froprietori  v.  County  Oommimon&rs,  518. 

7.  The  payment  of  such  damages  need  not  precede  the  seisure,  but  the  means 
for  securing  indemnity  need  be  such  that  the  owner  will  be  put  to  no  risk 
or  unreasonable  delay. 

8L  a  statute  requiring  a  railroad  corporation,  whose  charter  is  subject  to  amend- 
ment, alteration  or  repeal  at  the  pleasure  of  the  legislature,  to  establish  a 
flag  station  at  a  certain  point  on  its  line,  and  to  erect  there  a  station-house, 
at  which  at  least  two  trains  each  way  shall  stop  each  day,  is  not  in  violation 
of  the  constitution  of  the  United  States  as  impairing  the  obligations  of  a 
contract    (hmmoTiweaUh  v.  Ecut&m  J?.  B.  Go,,  555. 

9l  a  special  statute  of  Maine  authorizing  the  supreme  Judicial  court  of  that 
State,  in  its  discretion,  to  decree  a  divorce  between  parties  named,  which, 
udav  the  general  ]aw»  the  eourt  had  no  power  to  do.  Is  unconstitutional  ae- 
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gnating  a  flpedal  indnlgenoe  hj  way  of  exemption  tnm  tlM  genonl  law, 
Stm<md»  T.  JBknandif  578. 

See  Pbomissobt  Notb,  U 

CONTEMPT. 

PkintUr  was  aabpcBnaed  to  make  hia  affidavit  before  a  Jmrttoe  of  the  peooe, 
but,  refufliiig  to  comply,  be  waa  committed  by  the  Jnatioe,  whereupoii  a  wilt 
of  habeoi  ^orpui  waa  obtained  from  the  Bupreme  coozt.  SM,  that  he  mnat 
remain  In  eoatody,  althon^  hla  affldayit  could  not  be  need  in  the  prooeedlng 
for  which  it  waa  requited,  on  the  ground  that  when  a  pezaon  la  bdng  pni^ 
lahed  for  contempt,  nnleea  the  proceedinga  leading  thereto  are  so  groidj 
defectlTe  aa  to  render  them  void,  the  Judgment  of  commitment^  in  the 
abaenee  of  atatnte,  cannot  bo  rcTiewed  in  any  other  tribunal.    BM  t.  Jfb- 

CONTRACT. 

1.  The  to  fori  gorema  aa  to  the  proof  of  the  contract ;  the  te  loci  WKttaetm 
aa  to  the  tfN^^olJMM  of  the  contract    IkmMr  y.  OhMAnnigh,^. 

Jl  a  wilting  obligatory  glTcn  for  the  purohaae  price  of  a  alave  in  Kentad^, 
while  alaTety  waa  legal  in  that  State,  may  be  recovered  upon  in  TlHnaiB,and 
the  rabaequent  abolition  of  alavery  doea  not  afBKt  the  validity  of  the  note. 
Bomndiree  v.  Boto*,  597. 

Jaa  Onrnffaii  Cabktkr,  1,  2, 8, 5;  CoHarxTunoHAL  Law,  1, 9;  Btidbsob,  1 
bminuiTOB;  Mabtbb  andSebyajit,9;  Mi0tax& 

COMTBIBnTOBT  NBGLieBNCB. 
See  Mastbb  and  Skbyaxt*  1. 

CONVEBSION. 
See  Babbatbt  ;  Isfast. 

CONVBTANCB. 

•A  father  voluntarily  conveyed  lands  to  his  infant  children,  acknowledged  the 
deed  and  placed  it  on  record,  but  did  not  deliver  it.  Afterward  he  petitioned 
to  have  the  doud  of  the  deed  removed  from  his  title.  HM,ihMX  having  the 
deed  recorded  waa  sufficient  delivery  to  the  infant  children,  and  that  the  peti- 
tion must  be  dismissed.    OwU  v.  Bt<iner,  174. 

See  Chops;  Diebd;  Hubbakd  ahd  Wifi, 8;  Mutazb. 

CROPS. 

A  erap  of  com,  ripe,  but  still  standing  uncut  in  the  field,  paaaea  by  deed  witib 
At  fraehold.    Tripp  v.  Hcueeig,  888. 

CROSSWALK. 
See  MuHioiPAL  Cobfobatiov»  4 

COUNTERSIQNINa. 
See  Inbubancs,  17, 19. 


INDEX.  73^. 

CX)XJBTa 
See  JuBiBDioTiov, 

CURRENCY. 
See  GkBToncATB  ov  Dbfout, 

DAMAGEa 

ftoe  Aanxm;  Omwitutiowal  Law,  6, 7;  Mbabubb  ov  Damaom;  IIawk 
▲SD  Sbbtaht,  0;  Municipal  CoBPOBAnoir,  5;  RiniBOAP  Com- 

PAHT,  1, 5»  0, 7;  Tblbqbafh. 

DAMNUM  ABSQUE  INJURIA. 
See  HioHWAT;  Railboad  Compaut^  1, 8L 

DEDICATION. 
See  MunoiPAL  Cobfobatiov,  fL 

DEEDa 

L  B.  puehMed  the  interest  of  C,  a  jadgment  debtor.  In  land*  The  deed  te- 
G.  eomtaiiied  a  iklee  description,  and  R.  attempted  to  strengthen  his  title  hj 
procoring  a  new  deed  containing  a  true  description  from  the  grantor  of  C. 
The  new  deed  was  never  delivered  to  or  accepted  hj  C.  HM,  that  R.. 
obtained  no  legal  title  hj  the  procurement  of  the  new  deed.  Bogwn  ▼. 
Cbr€y,  838. 

%,  Where  a  statnte  requires  that  a  deed  of  land  shall  be  attested  bj  witnesses,, 
such  attestation  is  essential  to  a  TaUd  convejance.    Orane  ▼.  Beeder,  490. 

8.  Where  the  title  of  A.,  an  alien,  to  lands  in  Michigan  territory  was  con- 
firmed Vj  act  of  congress  of  1807,  and  he  died,  leaving  a  child,  bom  in 
England  but  not  naturalized,  the  lands  escheated  to  the  territory,  and 
finally  to  the  State  of  Michigan,  and  the  State  had  the  power  to  reconvey 
them  without  inquest  of  office-found.  Jb, 

L  Under  an  agreement  to  sell  land,  a  covenant  to  convey  a  good  title  doea 
not  necessarily  entitle  the  covenantee  to  a  warranty  deed.  ^U  v.  Kawk 
naugh,  680. 

SeeCoKTBTAHOB;  Cbopb;  Eviction ;  Hubband  and  Wifb,8;  Tax  Dbhx 

DBLIVERT. 
See  OOMYBTAHCfB;  Dbbds,  1 ;  Statutb  ov  Fbauiw,  4. 

DESERTION. 
See  DrvoBCB. 

DEVASTAVIT, 
See  MOBTOAOOR  and  MoBTeAGsa 

DISCHARGE. 
See  Bankbitftct,  5 ;  Insolvbnt  iiAwa 
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DIVORCE. 

Tlie  fiust  thftl  a  hiubAnd  hM  for  more  tlum  five  yean  inientionAllj  abandonnd 
all  matrimonial  interooune  with  hia  wife,  againat  her  oonaent,  and  haa 
refnaed  her  hia  oompanionahip  and  the  protection  of  hia  home,  la  sufficient 
to  entitle  her  to  a  divorce  for  desertion,  notwithstanding  the  husband  haa 
from  time  to  time  contributed  to  her  support    Magrath  ▼.  Magrath,  579. 

-Bee  OOHRITDTIOVAL  LiLW,  0 ;  HusBAVD  Aim  Wdtb,  1 ;  PBOMUaOBT  KOTB^  %, 

IX)G& 
See  Malioioto  Pbosbcctioii,  Sl 

DOMIdLB. 
See  SarrLBMSMT. 

DUNNAeB. 
See  iHBUHAiroBy  28. 

EASEBf£XT& 

The  ofWDer  of  a  warehouse  located  on  a  street  through  which  a  railroad  mas 
haa  the  right  to  unload  goods  from  a  car  standing  on  the  track,  bj  means  of 
akids,  extending  from  the  car  to  the  warehQUse ;  provided  there  is  ample 
room  to  accommodate  travel  on  the  other  side  of  the  street,  and  the  time 
occupied  in  unloading  is  reasonably  short.  The  right  of  a  railroad  corpor- 
ation to  stop  its  cars  in  the  street  and  unload  them  in  a  reasonable  time 
and  manner  is  incidental  to  the  right  of  transit.    Matthmu  v.  KeUey,  ^48. 

EB£ANCIPATION. 

A  warranty  made  in  1866,  on  the  sale  of  alaves,  "  that  the  title  of  said  alaves 
was  warranted  for  the  life  of  said  negro  alaves/'  is  not  broken  bj  the  eman- 
cipation of  the  slaves  by  the  government  of  the  United  States,  during  the 
civil  war.    FUtpaMckY.  Hea/me,!^, 

EMANCIPATION  PROCLAMATION. 
See  PBomasoBT  Notb,  1. 

EMINENT  DOMAIN. 

See  CONBTITDTIONAL  LaW,  tt. 

BQITITT. 
See  Inburancb,  11 ;  Mxbtaxb. 

ESCHEATS. 
See  Dbbd,  3. 

EVIDENCE. 

1  Ik  aa  action  in  Connecticut  against  the  Indorser  of  a  promissory  note,  mads 
and  indorsed  in  blank,  in  New  York,  where  it  was  made  payable,  KM,  thai 
evidence  of  a  special  parol  agreement,  that  the  indorsement  was  only  foi 
collection,  was  admissible,  although,  by  the  law  of  New  York,  a  parol  con* 
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tract  ouinot  be  introduoed  in  evidence  to  change  the  legal  import  of  a 
blank  indorsement.    Downer  ▼.  Chesebnmgh,  20. 

f .  A  witneas,  who  was  a  foreigner,  testified  thai  he  had  never  made  a  certain 
statement  to  any  one.  To  impeach  the  witness  in  respect  to  the  statement 
L.  was  called,  to  whom  the  witness  had  conversed  only  through  an  inter- 
preter. SM,  that  L.  could  not  testifjr  aa  to  the  laet  of  witness  having 
made  the  statement,  but  that  the  interpreter  who  had  communicated  the 
statement  to  him  must  be  produced  and  sworn.    State  v.  Ifoyee,  87. 

8,  A  pnuniasory  note,  not  stamped  as  required  hj  the  United  States  revenue 
laws,  is  admissible  aa  evidence  in  a  State  court.    Samfnone  v.  ffaU&way,  465. 

4.  Letter  press  copies  of  correspondence  are  never  secondary  evidence,  ybot 
V.  BenUy,  052. 

5.  Evidence  to  show  that  a  bill  was  fraudulently  diverted  from  its  original  puiw 
poee  is  inadmissible  in  an  action  hj  a  bona  fide  holder  for  value.  JP%ni 
JfaHanalBankr.HdU,e»^ 

6.  In  an  action  hj  plaintiff  against  a  railroad  company  for  ixguries  sustained 
in  consequence  of  a  broken  raU,  the  mere  fact  that  a  train  had  Just  passed 
over  the  road  f s  not  sufficient  evidence  to  raise  a  question  for  the  Jury  as  to 
whether  the  raU  was  broken  before  plaintiff's  train  reached  it  MePaddem 
V.  The  New  York  Central  B.  B.  Co.,  705. 

See  GomnTunoiTAii  Law,  4;  Fobbion  Law  Inbubangb,  17;  MoBTOAes; 

Pabtsbbship;  Bailboad  Ck>MPAjrT,  8, 8. 

EVICTION. 

€.  bought  certain  real  estate,  upon  which  there  was  a  mortgage,  took  a  deed 
containing  covenant  of  warranty  and  the  usual  full  covenants,  and  gave  his 
bond  lor  the  payment  of  a  portion  of  the  purchase-money.  A  foreclosure  of 
the  original  mortgage  was  permitted  by  the  grantor,  and  C.  bid  off  the  prop- 
erty at  the  sheriff's  sale,  but  immediately  assigned  his  bid  to  H.,  to  whom 
the  deed  was  executed.  In  an  action  on  the  bond,  held,  that  there  had  beea 
•a  eviction  of  0.,  and  that  he  was  not  liable.    Oowdrff  v.  OaU,  600l 

EXEMPT  PROPERTY. 
See  BAmmuFTCT,  5. 

HXPRESS  OOMPANT. 
See  Ck>icHQV  GABBonk 

FACTOR. 
See  Bankbuptot,  2l 

FAST  DRivraa. 

SeeHiaHWAT8,9. 

ITDUCIARY  RELATIOV. 
See  Bankbuftct,  2. 

FIRE  FROM  SPARK& 
See  Railboad  Compaht. 


736  INDEX. 

FIBE  mSUBANGB. 
See  Ihsurakgb. 

iOBEiaN  OOBPORATIONa 
See  Tbawbb  of  Gatob^ 

FOREIGN  LAW. 

A  €o«it  win  nol  take  Jodielal  nolioe  of  a  etatate  of  anolliflr 
lifnlailj  inbrodneed  In  eridenee.    Hunt  t.  JohMon^  9SL 

FORFEITUKB. 
See  Ihiobahob,  Sl 

FOBaSBT. 
See  PBOMI80OBT  Nofn»  • 

FRAUD. 
9m FmammosRY  Note,  4, 6;  Statutsov 

FREIGHT. 
See  OoMMOH  Gabbixb»  5»  tt. 

FREIGHT  INSURANGB. 
See  IvauBAJiCB,  IS. 

FREIGHT  MONET. 
'  See  In8U&ahob»  15. 

GIFT. 

V.  gaTe  hia  laTiiige  bankbook  to  G.»  witb  an  intention  to  giTe  kfan  thedepoetta 
fepraeented  hj  the  book.  Bdld,  that  thU  wasa  valid  gift  to  G.  of  the  de- 
poaita.    Oamp^i  Appeal,  88. 

HABEAS  CORPUS. 

See  CORTBXFT, 

HIGHWAY. 

!•  An  adjoining  pioprietor  cannot  maintain  an  action  of  treepaaa  agalnat  a 
town  anrrejor,  or  a  peiaon  acting  under  liis  authority,  for  changing  the 
traveled  track  in  a  highway  nearer  his  land,  where  the  act  complained  of 
waa  done  in  a  lawful  and  reaeonable  manner.    Munaon  ▼.  MaUory,  52. 

t.  Plaintiff  waa  injured  in  consequence  of  a  defect  in  the  street  while  driving 
in  hie  carriage  at  a  rate  exceeding  six  miles  an  hour  (aa  was  aUeged)  in  vio- 
lation of  a  city  ordinance  against  fast  driving,  HM,  that  he  could  recover, 
the  Jury  having  found  that  the  rate  of  speed  did  not  contribute  to  the 
injury.    Baker  v.  Portkmd,  274. 

See  Constitutional  Law,  6 ;  Easements  ;  Municipal  Corporations,  2, 8, 4, 5^ 
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HOTEL  KEEPER. 
See  Ihnkbepkr. 

HUSBAND  AND  WIFE. 

!•  Where  the  hiulMuid  haa  already  obtained  a  divoroe,  the  oonit  maj,  in  its 
diseretlon,  grant  a  like  dlyorce  to  the  wife  for  the  pmpoee  of  making  an 
andllarj  decree,  secaring  to  her  proper  portions  of  the  eommon  property. 
8Ulph&n  ▼.  atUphen,  806. 

8.  Where  a  married  woman  purchases  goods  for  herself  in  her  own  name  and 
on  her  own  credit,  the  law  will  presume  that  she  intends  to  charge  her  sepa- 
rate estate,  although  the  goods  may  be  necessaries  which  the  husband  is 
bound  to  furnish,  and  although  the  agreement  is  ver1>al.  Jft2^  ▼.  Brown,  84B, 

8.  The  duty  of  maintenance  which  the  husband  owes  the  wife  is  sufficient 
consideration  for  a  voluntary  deed  of  land  made  by  him  to  her ;  and  a  court 
of  equity  will  sustain  such  a  conveyance,  though  void  at  law.  A.  sealed 
instrument  containing  the  words,  '*  I  hereby  give,  bequeath,  transfer  and 
set  over  *******  and  hereby  bind  myself  to  execute  a  good  and  proper 
deed,"  is  an  executed  conveyance.    HutU  v.  John»on,  631. 

See  Insitrancb,  0 ;  Married  Women  ;  PBOiOflflOBT  Nan,  S, 

IMPEACHMENT. 
See  EviDBHCB,  d. 

INDORSEMENT. 
See  BiLLff  Ain>  NoTsa. 

INFANT. 

An  infiuLt  is  liable  in  assumpsit  for  money  stolen  by  him»  or  for  the  proceeds 
of  stolen  property  when  converted  into  money.    /SAoio  t.  Coffin,  990. 

INFECTION. 

E.  was  In  the  occupancy  of  the  land  of  W.  as  a  mere  licensee,  and  pastured 
upon  It  a  fiock  of  sheep  aflbcted  with  an  infections  diiwiase.  Immediately 
after  E.  took  his  sheep  away  W.  moved  upon  the  land  with  his  sheep,  and 
the  disease'  was  communicated  to  the  sheep  of  W.,  who  was  ignorant  of  the 
nature  of  the  disease  and  its  mode  of  communication,  but  had  been  fiUsely 
informed  by  E.  that  there  was  no  danger.  HM,  that  E.  was  liable  to  W. 
in  damage.    Eaion  v.  Winnie,  877. 

INNKEEPERS. 

A  guest  at  a  hotel  in  New  York  State  delivered  a  sealed  envelope  to  the 
proper  servant,  stating  that "  it  contained  money."  The  package  contained 
$20,0U0,  but  had  no  indorsement  of  the  amount  upon  it,  and  was  stolen  from 
the  safe.  By  the  law  of  1856  the  proprietor  of  a  New  York  hotel  may  pro- 
vide  a  safe,  to  be  kept  at  the  office,  and  notify  his  guests  that  they  may 
deposit  their  money,  jewels  or  ornaments  therein  by  posting  a  notice  in  the 
room  of  the  guest ;  and  the  neglect  of  the  guest  to  deposit  such  articles  re 
Uevos  the  proprietor  from  liability  for  loss.  In  an  action  to  recover  for  the 
money,  TiM,  that  the  proprietor  was  liable  for  the  whole  amount  of  mone^ 
deposited.  Wakins  v.  EaflrU,  655. 
Vol.  IV.— 9^ 
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mSOLVENT  LAWa 

TIm  ilabUltjof  the  mftker  of  a  promiiaory  note^  to  a  iioiM«aldeiu«  is  nol 
aflbcted  by  a  diaofaaige  undor  the  inaolTeiit  laws  of  New  Toik,  obtained  waJ^ 
aequent  to  the  ino^tion  of  the  note.    Pratt  ▼.  Ohate,  718. 

mSURANCB. 
L  Fob  ImuKAjm 

1  A  policy  of  file  faMroimnee  leqnired  that  the  rtatement  of  lowyif  aiiy,thottM 
be  signed  and  sworn  to  by  the  assored ;  bat,  a  loss  haying  ooeuied,  the 
statement  was  presented  "  signed  and  sworn  to  "  by  the  agmU  of  the  assnxed. 
who  had  the  entire  control  and  management  of  the  insured  property  and 
who  obtained  the  policy.  SM,  that  the  statement  was  snlBcient.  8im§  ▼. 
6UUe  Im,  Go.  of  Ranntbai,  811.^ 

t.  The  policy  also  provided  that  when  a  premiom  note  was  taken  for  a  cash 
premium,  any  default  in  its  payment  should  operate  to  suspend  the  com- 
pany's liability  until  it  should  be  paid.  The  assured  gave  such  a  note  and, 
immediately  after  it  was  due,  having  another  policy  which  he  desired  can. 
celed  and  the  unearned  premium  thereon  applied  to  this  note,  and  not  know 
inghow  much  would  be  due  the  company,  he  proposed,  by  letter,  to  pay,  ask- 
ing for  a  statement  of  the  amount,  whereupon  the  company  at  once  applied 
upon  the  note  the  amount  in  their  hands  and  directed  him,  by  letter,  to  remit 
the  balance,  which  he  did  by  first  mail ;  but  a  loss  occurred  before  the  r» 
mittanoe  was  mailed.    HM,  that  tlie  forfeiture  was  waived.  lb. 

t.  The  application  for  the  policy  contained  the  question, "  for  what  purpose 
the  building  was  used,"  and  the  answer  was  "  tobacco-pressing ;  no  manu 
ftusturing."  But  the  evidence  showed  that  in  a  shed  attached  to  the  mscn 
building  tobacco  hogsheads  were  manuflu^ured.  JET^M,  that  the  question, 
"  whether  the  preparation  of  hogsheads  was  such  an  incident  of  the  businesi 
as  to  be  included  in  it "  was  for  the  Jury.  lb. 

L  Where  the  incorporating  act  of  an  insurance  company  declares  that  all  ap 
plications  shall  be  written,  that  all  the  conditions  of  policies  shall  be  printed 
or  written,  and  that  all  policies  or  other  contracts  shall  be  signed  by  the 
president,  no  verbal  contract  of  insurance  Is  binding  on  the  company. 
Bmning  v.  Ths  United  SkUet  Ins.  Go.,  889. 

6i.  A.  obtained  a  policy  of  fire  insurance  on  his  museum  building  and  collec- 
tions, and,  before  the  expiration  of  the  policy,  he  sold  the  insured  property 
to  B.  The  acting  secretary  of  the  insurance  company  then  indorsed  on  the 
policy  the  words  "  loss,  if  any,  payable  to  B."  Afterward  B.  sold  the  mu- 
seum collections,  and  the  president  of  the  company  made  an  additional 
Indorsement  on  the  policy  in  the  words  "  this  policy  is  hereby  changed  to 
cover  chairs,  benches  and  furnaces,  instead  of  museum  collection,  which  is 
removed."  HM,  that  the  indorsements  constituted  valid  contracts  of  in- 
surance and  that  the  company  were  liable  thereon.  Northrup  v.  Tfie  JVm- 
sisnppi  Valley  Ins.  Go.,  337. 

6.  The  iBtna  Insurance  Company  issued  Its  policy  of  fire  insurance  to  A.,  con 
taining  a  provision  that  the  "  application  *  *  *  should  be  considered  a  pari 
of  this  policy  and  a  warranty  by  the  insured."    The  application  contain^ 
the  following  interrogatory  and  corresponding  answer :    9.  Incumbrances, 
if  any,  state  the  amount.     Is  there  any  insurance  by  the  mortgageeb  ?    Stats 
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theamoant.  9.  ^'JVb."  It  appeared  that  there  were  thdn  two  lEJirtgAges  on 
the  premiaes ;  that  A.  told  the  agent  of  the  company  who  negotiated  the 
insarance  of  these  incnmbrances,  and  that  the  answer  "no"  was  given  bj 
the  advice  and  consent  of  the  agent,  because  the  mortgagees  had  no  insarance. 
Held,  that  the  acts  of  the  agent  bound  the  company,  and  the  policy  was 
TaUd.    The  .jEtna  Live  Stock  Fire  and  Tornado  Ins.  Oo.y,  Oimetead,  488. 

7.  Where  a  policy  of  insurance  requires  that  certain  facts  must  be  stated  in 
the  application  by  the  assured,  and  the  facts  are  made  known  to  the  agent 
of  the  company,  who  omits  to  reduce  them  to  writing,  the  company  cannot 
escape  liability  on  the  ground  that  the  requirement  of  the  policy  has  not 
been  complied  with.    Oom.  Ine.  Co.  ▼.  Spankneble,  582. 

8.  A  mortgage  upon  property  insured  is  not  a  violation  of  a  clause  in  the  poUey 
against  the  sale,  oonveyance,  alienation,  transfer  or  change  of  title  of  the 
property.  lb, 

9.  Where  a  married  woman  inauies  her  realty  which  she  acquired  before  cover- 
ture, the  existence  of  the  marriage  relation  need  not  be  stated  in  the  appli- 
cation for  a  policy  of  insurance,  which  requires  a  statement  of  the  interest 
of  assured  when  it  is  "  not  an  absolute  ownership."  Her  estate  continues  to 
be  absolute  after  marriage,  although  the  husband  is  entitled  to  a  Joint  occu- 
pancy and  a  contingency  by  curtesy.  lb. 

10.  A  mortgagor  of  property  procured  a  policy  of  insurance  thereon,  in  the 
name  of  the  mortgagee^  in  pursuance  of  an  agreement  to  furnish  further 
security.  No  statement  of  the  interest  of  the  assured  in  the  property  was 
requested  when  the  insurance  was  efibcted,  but  the  policy  contained  a 
clause  providing  that  the  company  should  not  be  liable  "  for  loss  of  prop- 
erty owned  by  any  other  party  unless  the  interest  of  such  party  be  stated 
in  the  policy."  The  mortgagor  paid  the  premium,  and  afterward  paid  the 
debt.  A  loss  having  occurred,  in  an  action  on  the  policy,  held,  that  the 
mortgagor  could  recover  in  the  name  of  the  mortgagee,  and  that  the 
assured  was  not  bound  by  the  policy  to  disclose  the  nature  and  extent  of 
his  interest.    Norwieh  Fire  Ins.  Co.  v.  Broomer,  618. 

11.  Where  a  policy  of  insurance,  negotiated  on  behalf  of  a  firm  by  an  indi- 
vidual partner,  is  made  out  by  mistake  in  the  name  of  the  partner  applying 
instead  of  the  partnership,  a  court  of  equity  will  decree  its  reform  so  as  to 
cover  the  partnership  interest,  even  after  loss.    Keith  v.  Oldbe  Ins.  Co.,  624. 

12.  The  assignee  of  the  interest  of  a  vendor  in  a  contract  of  sale  of  real  estate, 
by  which  the  vendee  agrees  to  keep  the  premises  insured  for  the  benefit 
of  the  vendor,  is  equitably  entitled  to  the  proceeds  of  a  policy,  after  loss, 
to  the  extent  of  his  assignor's  interest,  and  the  insurance  company,  with 
notice  of  such  assignee's  claim,  is  liable  for  his  share  of  the  proceeds  even 
if  the  whole  amount  has  been  paid  over,  after  such  notice,  to  the  insured. 
CromweU  v.  The  Brooklyn  Fire  Ins.  Co.,  641. 

18.  F.  entered  into  verbal  negotiations  with  the  agent  of  an  insurance  com- 
pany for  a  policy  of  fire  insurance.  The  agent  was  authorized^"  to  bind 
the  company  during  the  correspondence,"  but,  through  his  neglect,  the 
company  did  not  receive  and  act  upon  the  application  of  F.,  until  a  loss  bj 
fire  had  occurred.  Held,  that  the  company  was  liable,  a  parol  contract  of 
insurance  being  valid  under  the  New  York  decisions.   Fisk  v.  Cottenet,  715. 

14  Where  a  mortgagee  of  premises  applies  for  an  insurance,  and  subsequentiy 
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beoomea  owner  in  fee,  no  new  consideration  is  neoesearj  to  change  tlie  pro 
poMd  inminnoe  m  as  to  apply  to  the  absolute  interest  of  the  applicant  lb 

II.  Frsioht  Ikbubahcb. 

1&  A  vessel,  under  a  policy  of  freight  insurance,  while  on  her  voyage  was  dis- 
abled, unloaded  her  cargo  and  was  laid  up  for  repairs,  but  winter  set  in 
and  she  was  unable  to  proceed  on  account  of  the  ice,  whereupon  the  master 
Toluntarily  surrendered  the  cargo,  free  of  freight,  to  the  underwriters  of 
the  shippers.  HM,  that  the  free  surrender  was  premature  and  that  no 
loeovery  of  freight-money  could  be  had  on  the  cargo  thus  surrendered. 
Attm  y.  The  Jliereaniils  Mutual  Ins.  Co.,  700. 

IIL  LiFB  Iksurajtce. 

16.  On  the  application  of  a  wife,  a  policy  of  insurance  on  the  life  of  her  hus- 
band was  issued  for  her  sole  benefit,  and,  in  the  event  of  her  death  before 
her  husband,  for  the  benefit  of  her  children.  The  wife  having  died  leaving 
children,  the  husband  surrendered  the  policy  to  the  company  and  procured 
another,  likewise  on  his  own  life,  for  the  same  amount  at  the  same  pre- 
mium, ante-dated  to  correspond  with  the  date  of  the  former  policy,  and 
made  payable  solely  to  himself.  The  husband  soon  died.  Held,  that  the 
children  were  equitably  entitled  to  the  proceeds  of  the  substituted  policy 
as  against  the  creditors  of  the  husband.    Olutpin  v.  Phllowes,  49. 

17.  The  wife  of  N.  took  out  a  policy  on  his  life  in  a  life  insurance  company  for 
which  he  was  agent.  The  receipts  for  the  premiums  on  policies  of  this 
company  were  in  the  form  of  renewal  certificates,  and  contained  a  condi- 
tion that  the  receipt  should  not  be  valid  and  binding  on  the  company  until 
the  premium  was  paid  and  the  receipt  countersigned  by  the  agent.  After 
the  death  of  N.,  receipts  for  the  several  premiums  were  found  among  his 
papers,  but  they  were  not  countersigned  by  him.  Held,  that  the  receipts 
were  prima  fade  evidence,  in  an  action  on  the  policy,  of  the  payment  cf 
the  premiums.    Korion  v.  PhcmkB  Mutual  lAfe  Ine.  Co.,  d8. 

IS.  A  life  insurance  policy,  taken  out  by  a  husband  on  his  own  life  for  the 
benefit  of  his  wife,  is  assignable  during  his  life,  with  her  consent,  as  colla- 
teral security  for  his  debts  where  there  is  no  statute  directly  prohibiting 
it,  and  she  is  debarred,  by  the  assignment,  from  recovering  the  proceeds  of 
the  policy.    Charter  Oak  Life  Ins.  Co.  v.  Brant,  S28. 

1ft.  A  policy  of  life  insurance,  which  provides  that  it  shall  not  be  in  force 
until  countersigned  by  the  agent,  is  invalid  until  so  countersigned,  even 
though  the  agent  is  himself  the  party  assured.  Badger  v.  Ameriean  Popu- 
lar lAfe  Ins.  Co.,  547. 

10  A  resident  of  Illinois  insured  his  life  with  a  company  chartered  in  Massa 
ehusetts,  by  a  policy  payable  to  his  representatives  or  assigns,  and  condi- 
tioned to  be  void  if  assigned  without  the  written  consent  of  the  company, 
which  policy  he  afterward  delivered,  without  the  company's  consent,  to 
tiie  plaintiff,  a  resident  of  Massachusetts,  as  security  for  a  debt.  Upon  his 
death,  an  administrator  of  his  estate  was  appointed  in  Illinois,  and  after- 
ward, the  debt  being  unpaid,  the  plaintiff  was  appointed  ancillary  admin- 
istrator in  Massachusetts.  The  principal  administrator  sued  the  insurers 
upon  the  policy  in  Illinois,  and  their  agent  duly  accepted,  in  pursuance  of 
a  State  statute,  service  of  the  summons  and  of  an  injuneti<m  not  '.o  pay  the 
policy  to  the  creditor.    The  plaintiff,  as  ancillary  administratoi,  then  sued 
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on  Uie  policy  in  Massacliasettfi,  and  the  insurers  in  answer  admitted  theli 
liability,  and  expressed  a  willingness  to  pay  the  policy  to  the  person  en- 
'  titled,  add,  that  the  pendency  of  the  first  salt  was  no  bar  to  the  second, 
and  that  the  plaintiff  could  recover  the  amonnt  of  the  policy  in  preferenoe 
to  the  principal  administrator,  inasmuch  as  he  represented  the  equitable 
interest  and  possessory  right  of  the  pledgee  of  the  policy.  M&niU  ▼.  Neim 
Englmd  MtU.  Life  Int.  Go.,  548. 
il .  A  policy  of  insurance  was  issued  on  the  life  of  H.,  containing  a  provision 
that  no  insurance  should  be  binding  until  the  actual  payment  of  the 
annual  premium.  H.  paid  the  premium  for  several  years ;  but  on  a  day 
when  the  annual  premium  was  due,  and  while  on  his  way  to  pay  the  pre 
mium,  he  was  struck  with  paralysis  and  died.  Within  a  few  days  the 
premium  was  tendered  by  the  wife  of  H.,  but  refused.  In  an  action  on  the 
policy,  it  was  admitted  that  there  was  a  usage  and  agreement  between  the 
company  and  the  insured  to  receive  the  premium  within  a  reasonable  time 
after  due.  BM,  that  the  company  was  liable  on  the  policy.  Huirr  and 
hEOVASD,  CC,,  diuenUd.     EatoeU  v.  The  Knickerbocker  Life  Ine,  Co.,  ({76. 

TV.  Mabine  Inburancb. 

92  A  vessel  insured  for  a  year  by  a  policy  containing  the  provision  that  if  she 
was  "  on  a  passage  at  the  end  of  the  term  "  the  risk  was  to  continue  until 
her  arrival  at  port  of  destination,  sailed  from  the  Ghincha  Islands  for  the 
Canary  Islands,  put  into  Gallao  on  the  mainland  (which  is  the  port  of  entry 
for  the  Chinchas),  for  the  necessary  clearance,  water  and  crew  for  her  fur- 
ther voyage.  While  there  the  year  expired.  SM,  that  she  was  not  **  on 
a  passage  "  within  the  meaning  of  the  policy.    Wash.  Ine,  Co.  v.  WTiite,  548 

88.  A  policy  of  insurance  upon  a  ship  contained  the  clause :  "  Warranted  not 
to  load  more  than  her  registered  tonnage,*'  with  certain  specified  articles, 
including  coal.  Held,  that  the  warranty  was  not  broken  by  taking  on 
board,  besides  the  amount  limited  as  a  cargo,  a  quantity  of  coal  as  dun- 
nage, that  being  a  suitable  article  for  the  purpose,  and  it  appearing  that 
it  was  so  used  in  good  faith,  and  no  more  than  was  necessary,  even  though 
freight  was  received  for  its  carriage.  Thwing  v.  Gfreat  Western  Insur- 
ance Co.,  567. 

84.  A  policy  of  marine  insurance  expressly  excepted,  from  the  perils  insured 
against,  "  damage  that  might  be  done  from  the  bursting  of  boilers,"  but 
provided  that  only  "  loss  or  damage  occurring  subsequent  to  and  in  con- 
consequence  of  the  bursting  of  boilers  is  covered  by  this  policy."  The 
boiler  of  the  vessel  burst  and  she  was  inunediately  submerged.  Held, 
that,  as  the  vessel  was  rendered  worthless  the  moment  the  rents  and  aper- 
tures were  made,  the  policy  did  not  cover  the  loss.  Beans  v.  The  Colwn^ 
dion  Insurance  Co.,  650. 

85.  A  policy  of  marine  insurance  was  issued  on  merchandise  against  "  perils 
of  the  sea,"  "  free  of  particular  average  only."  The  vessel  was  subse- 
quently wrecked,  and  with  the  cargo  was  abandoned  by  the  master  in 
good  faith ;  but  the  insurers  refused  to  accept  the  abandonment,  and  after- 
ward recovered  from  the  wreck  some  of  the  cargo.  HeM,  that,  as  the  loss 
was  -otal  to  the  insured,  they  were  entitled  to  recover  on  the  pdliqr. 

WaU^rtUin  t.  The  Cohmbian  Insurance  Co.,  664. 

See  Trahbfeb  of  CAum^  8. 


742  INDEX. 

INTEREST, 
fee  Pboiobbobt  Nai%f, 

INTEBPBETEB. 
8eeByiDmroB,t. 

JETTISON, 
fee  OoMMON  0ABBaB»6L 

JURISDICTION. 

T.  KMorend  Jodgmaiit  la  the  United  States  oout  upoa  eovpon  boodi  of  eer 
tain  railroad  itoek  iaaned  by  the  oonnty  of  L.,  the  defenae,  that  the  8upe^ 
▼isora  had  been  enjoined  bj  the  State  court  from  loTjing  taxea  to  pay  anch 
bonds,  being  held  insnffldent.  T.  afterward  proeored  a  mandamna  from 
the  United  States  eonrt,  eompelling  the  aaperriaon  to  levy  a  tax  to  pay  hia 
Judgment,  which  the  aaperriaon  refnaed  to  do,  because  they  had  been 
enjoined  by  the  State  court,  whereupon  an  attachment  was  issued  by  the 
United  States  court  against  them  and  ihey  were  arrested  by  the  manihaK 
They  were  brought  before  the  State  court  by  writ  of  habeai  earpua,  HM, 
that  the  United  States  court  had  Jurisdiction  of  the  proceedings  by  manda 
mus,  and  that  they  must  be  remanded  to  the  custody  of  the  marshal 
BBGK,J.,difSMilMi.    BaiparUHolman,VSI^, 

LAND  DAMAGES. 
See  RjOLBOAD  Comfaht,  1, 5, 6, 7. 

LANDLORD  AND  TENANT. 

1.  A  lessee,  in  possession  of  premises  under  a  lease  **  for  the  term  of  one  year, 
with  the  priyilege  of  haying  the  same  three  years,  at  the  option  of  the 
lessee,"  wherein  he  covenants  "  at  the  end  of  said  term,  to  deliver  up  quiet 
and  peaceable  possession  of  said  premises,"  signifies  his  election  to  hold 
for  three  years  by  simply  remaining  in  possession  after  the  expiration  of 
the  first  year,  and  is  not  bound  to  give  notice  to  the  lessor.  DeUuhman  ▼. 
Berry,  219^, 

B.  Where  there  is  no  provision  in  a  lease  in  regard  to  ii^uries.  It  is  the  duty 
of  the  person  having  control  of  the  premises  to  keep  a  scuttle  in  the  side- 
walk in  repair ;  and  the  owner  of  the  premises  will  not  be  liable  to  an  in 
Jured  party  for  neglect  to  keep  the  scuttle  In  repair  if  it  was  in  good 
conditton  when  possession  w^  given  under  the  lease.    J?Msr  T.  I%Mm0 

LAWYERS. 
See  AiTORNsn. 

LEASR 
Lahdlobd  and  TmsAjn. 

LEGAL  TENDER. 
See  Bill  of  Exchakgb. 
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LJBSSOB  AND  LESgEIIL 
fee  Laxdlobd  and  Tnuan^ 

LETTEB& 

fee  EnDENCB,  4 

LBXFORL 

fee  CORTBAOT,  1. 

LEX  LOGL 
■MOomuoT,  1;  Pboximobt  Non^ti 

LIEN. 

8m  A'lTUIUKTB. 

LIFB  IN8URANGB. 
8m  Iksubangb. 

LIMITATION. 
•m  Btatdtb  of  LaaTATumL 

LOCUS  STENDL 

8m  iNSTTRAirCB,  20. 

LORD'S  DAT. 

Vo  an  Mtton  on  an  noocrant  annexed  for  the  pniohaM  pilee  of  piga,  tiM  a» 
awer  iet  up  a  breaeh  of  warranty  and  that  the  contract  was  made  on  tho 
Lord's  day.  The  defendant's  evidence  tended  to  prove  that  the  sale  waa 
completed  on  that  day  and  the  pigs  selected  and  marked,  and  that  they  were 
delivered  on  Monday,  in  parsnanoe  of  the  contract.  The  plaintiff's  evidence 
was  that  he  refused  to  sell  them  on  Sunday,  bat  did  name  his  price.  The 
pigs  were  delivered  on  Monday,  bat  no  price  was  then  named,  nor  does  it 
appear  that  any  thing  was  said  about  the  terms  of  payment.  The  Judge 
instructed  the  jury,  that,  laying  out  of  the  case  all  that  transpired  on  Sun- 
day, if  they  were  satisfied  from  the  delivery  and  acceptance  of  the  pigs  on 
Monday  that  a  sale  was  made  on  that  day,  then  the  plaintiff  could  recover 
their  actual  market  value  at  the  time  of  the  sale,  without  reference  to  the 
price  named  on  Sunday  or  the  warranty  then  given.  Held,  that  the  case 
waa  properly  sabmitted  to  the  Jury  under  these  inatraotloiia.    BradUif  t. 

8m  PABTmBBSHIP. 

BfALIGE. 
fee  Malzcioxtb  PBOSBODnov,  t. 

MALICIOUS  PROSECUTION. 

1.  It  la  not  necessary  that  a  prosecution  should  tenninate  in  an  acquittal  of 
the  accused  in  order  to  sustain  an  action  for  malicious  prosecution — the  ter- 
mination by  a  fMe  prouqui,  or  abandonment,  is  sufficient.  Brawn  y^  Hai^ 
daU,d&. 
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3.  S.  took  a  dog  from  B.,  whereupon  B.  made  criminal  chaigea  agaiott  3.  lor 
larctiiiv,  but  S.  was  discharged.  S.  then  aaedB.  to  recoTer  damages  for 
malicious  prosecution.  IIM,  (1)  tliat,  even  if  dogs  were  not  the  Bubjecl  of 
larceuj,  and  the  information  was  on  this  account  defective,  yet  S.  need  not 
prove  erpresit  malice  as  contradistinguished  from  that  malice  which  the  Jurj 
might  infer  from  want  of  probable  cause ;  (3)  that  the  following  charge  to 
the  jury  embodied  the  true  doctrine  of  probable  cause  *  **  The  question  of 
probable  cause  does  not  depend  on  the  question  whether  S.  was  guilty  in 
point  of  factf  nor  whether  B.,in  fact,  l>elieved  him  guilty ;  but  the  question 
Is,  were  the  facts  and  circumstances,  within  B.'s  knowledge,  and  upon  which 
he  acted,  sufficient  in  themselves  to  raise  a  reasonable  ground  of  suspicion 
in  the  mind  of  an  ordinarily  cautious  man,  and  did  B.  believe  8.  guilty  t " 
8kaiiA  V.  Braw^,  161. 

MANDAMUS 
Bee  JuBUDicnoK;  TRAiranEB  or  G^uohl 

MABINB  mSURAKGB. 
Bee  Ihsubanol 

MABRIED  WOMAN. 

A  married  woman  may  maintain  an  action  in  her  own  name,  for  perwMuJ  lij^ 
ries,  under  a  statute  providing  that "  all  property  •  •  •  which  any  ma^ 
ried  woman,  during  coverture,  acquires  •  •  •  shall  be  and  remain  her 
sole  and  separate  property"  on  the  ground  that  such  a  right  of  action  is  hoc 
•*  separate  property ; "  but  if  the  action  is  commenced  by  the  husband  and 
wife  Jointly,  an  agreement  made  by  him,  with  her  consent,  to  withdraw  the 
suit,  for  a  specified  sum,  will  be  binding  on  her  and  bar  a  subsequent  sepfr> 
rate  action  by  her.    Chicago,  Burlington,  etc,,  R.  B.  Co.  v.  Dunn,  606. 

See  HusBAHD  and  Wife  ;  Insurakcb,  9 ;  Prokibbobt  Notb,  8. 

MASTER  AND  SERVANT 

l.  Plaintiff's  intestate,  a  brakeman  on  a  freight  train,  was  killed  on  defend- 
ant's railroad.  The  accident  occurred  while  deceased  was  assisting  in 
making  what  is  termed  a  "  flying  switch,"  which  is  considered  extra-hazard 
ous.  Deceased  was  seen  to  stand  upon  a  car  for  the  purjMMe  of  uncoupling 
it  while  in  motion,  and  immediately  afterward  his  lifeless  body  was  found 
under  the  advancing  cars.  There  was  no  evidence  as  to  what  took  place 
during  the  intexral ;  but  it  appeared  that  the  car  on  ^hich  deceased  stood 
was  not  supplied  with  the  usual  ladder  or  handle.  Held  (1),  that  plaintiff 
was  not  bound  to  raise,  by  his  proof,  more  than  a  reasonable  presumption 
of  negligence  on  the  part  of  defendant,  and  that  if  it  appet:  ed  that  the 
brakeman,  by  the  exercise  of  due  care,  had  from  time  to  time  dischargea 
his  duty  without  injury,  this  might  raise  a  fair  presumption  against  defend- 
ant, and  it  would  be  for  it  to  show  that  his  negligence  or  some  circumstance 
which  it  could  not  control  contributed  to  or  caused  the  accident ;  (2)  that  it 
waei  a  question  for  the  jury  as  to  how  deceased  got  under  the  cars,  or  what 
caused  him  to  fall,  and  they  might  presume  caro  and  caution  on  his  part  to 
save  himself  from  harm ;  (8) "  that  if  the  danger  or  defect  was  known  to 
the  employee,  or  might  have  been  known  by  the  use  of  ordinaiy  cars,  and 
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there  wae  no  inducement  to  remain,  hj  promises  to  remove,  Becore  or 
remedj  the  same,  it  would  seem  but  reasonable  that  he  assumed  the  risk 
and  should  not  recoTer."    Qrtwdeaf  ▼.  lUinais  Central  B.  B.  Go.,  181. 

2.  A  minor,  who  has  agreed  to  work  for  a  manufacturing  corporation  at  least 
six  months,  and  not  to  leave  without  giving  two  weeks'  notice,  but  does 
leave  without  giving  such  notice,  is  not  liable  to  have  the  damages  ooca 
sioned  thereby  deducted  from  the  amount  he  otherwise  would  be  entitled 
to  recover  for  his  labor.    D&roeh&r  v.  CatUinenkU  MUU,  286. 

8.  The  conductor  of  a  train  of  cars  was  iigured  in  consequence  of  the  mis- 
mansgement  of  the  locomotive  by  a  fireman  who  had  been  placed  in  charge 
of  the  engine  by  the  agents  of  the  company.  In  an  action  for  damages 
against  the  company,  held,  that  they  were  responsible  on  the  ground  that 
they  were  "  negligent  or  unmindful  of  their  duty  in  employing  competent 
and  skillful  servants  in  the  execution  of  their  business,  and  injury  resulted 
therefrom  to  a  fellow  servant."  Harper  v.  The  Indianapolii  and  8t.  Louie 
RKCo.,fiB». 

4.  In  an  action  against  a  railroad  company,  by  a  servant,  for  injuries  received 
in  consequence  of  the  negligence  of  a  fellow  servant,  an  engineer,  held,  that 
if  the  company  used  proper  care  in  selecting  a  competent  engineer  they 
were  not  responsible  for  the  injury  to  the  fellow  servant,  who  was  aware  of 
the  subsequent  habitual  carelessness  of  the  engineer,  unless  actual  knowl- 
edge of  such  carelessness  was  brought  to  the  officers  of  the  company.  Dntde 
V.  7^  Detroit  and  Milwaukee  B.  B,  Co.,  364. 

ff.  In  an  action  against  the  owner  of  a  horse  to  recover  damages  for  injuries 
sustained  by  reason  of  the  negligent  riding  thereon  by  his  servant,  Jield, 
that  the  fact  that  the  servant  was,  at  the  time  of  the  injuries,  engaged  in 
the  general  employment  of  a  third  person  was  not  a  sufficient  defense, 
unless  the  relation  of  such  third  person  to  the  subject-matter  of  the  business 
in  which  the  servant  was  at  the  time  engaged  was  such  as  to  give  him  ex- 
clusive control  of  the  means  and  manner  of  accomplishing  it,  and  exclasive 
direction  of  the  person  employed  therefor.    KimbaU  v.  Cushman,  528. 

0  Plaintiff  was  injured,  while  in  the  discharge  of  his  duty  as  brakeman  of  a 
freight  train,  by  an  awning  projecting  from  a  station-house  to  the  danger- 
ous position  of  which  the  attention  of  the  company's  agent  had  been  called. 
In  an  action  against  the  company,  it  did  not  appear  that  plaintiff  knew  of 
the  danger.  Eield,ihaX  he  could  recover;  but  that  $10,000  was  excessive 
damages,  the  loss  of  an  arm  being  the  extent  of  the  injury.  lUinais 
Central  B.  B,  Co.  v.  Weleh,  598. 

A  release  of  all  claims  arising  from  the  iigury,  signed  by  the  brakeman.  In 
consideration  of  a  small  sum,  would  be  a  bar  to  an  action,  unless  obtained 
by  false  representations.    lb. 

7.  Plaintiff's  intestate  was  employed  by  defendant  —  a  railroad  company — as 
a  common  laborer,  for  the  purpose  of  loading  and  unloading  freight  cars. 
While  thus  engaged  he  was  ordered  by  the  depot  superintendent  to  couple 
a  freight  car  with  other  cars  attached  to  a  locomotive ;  and,  having  to  go 
between  the  cars  for  this  purpose,  the  engine  was  so  carelessly  managed 
that  he  was  crushed  to  death.  The  duty  of  coupling  the  cars  was  entirely 
different  from  that  for  which  deceased  was  hired.  iZeJ^,  that  plaintiff  could 
fMorer.    Lciior  t.  OhUago,  Burlington  and  Quiney  B.  B.  Co.,  616. 

YoImIL— M 
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MATBDfONIAL  INTER<X)nBai. 
8m  DnroBCB. 

HEASUBE  OF  DAMAGBB. 

Wkm  the  TSBdor  of  liad  aeta  In  bad  ftdth  the  meeeare  of  duuifw  te  biMMk 
of  oontTMt  Is  the  Tmlue  of  the  land  at  the  timeof  the  breach ;  but  when  ha 
aeta  in  good  fklth  the  meaanie  of  damagea  ia  the  oooaidexmtlon  monej  and 
Intereat  with,  aometlinea,  the  ooatu  of  inTeatlgating  the  title,    ffmmm&nd  ▼. 

•oe  ICAann  axd  Sibtaht«  6;  Muhioipal  OoBFOSAniOV,  6;  lLiniifta» 

OomFAMY,  5»  6b  7;  TiLarauPH. 

MBGHANICB*  LDSN. 
Bee  Babxbxjftot,  C 

MBSSAGK. 
Bee  TWiTWHAWL 

MINOR. 
Bee  WunmsL  and  Sebtaxt,  % 

MISTAKE. 

la  an  aotloii  lor  the  poichaae  price  of  land,  when  the  defwidaiil  aet  «p  aa  a 
def enae  that  the  land  oonveyed  was  not  the  land  which  he  intended  and 
agreed  to  poichaae,  a  chaige  to  the  Jury,  that,  if  the  defendant  waa  negoti- 
ating for  one  thing  and  the  plaintiff  waa  selling  another,  and  their  minda 
did  not  agree  aa  to  the  aabject-matter  of  the  sale,  there  wonld  be  no  con- 
tract bj  which  the  defendant  would  be  bonnd,  ihongh  there  waa  no  fraud 
on  the  part  of  the  plaintiff  ia  correct.    E$fls  ▼.  Kaioanagh,  fM. 

MORTGAGE. 

Where  a  mortgage  is  giyen  for  a  specified  sum,  it  is  competent  to  prore  bj 
parol  eyidence  that  it  was  given  to  indemnifj  the  mortgagee  for  becoming 
security  for  the  mortgagor  on  a  note.    Eimball  ▼.  Myen,  487. 

MORTGAGOR  AND  MORTGAGEE. 

1.  A  mortgagee  without  possession  or  right  of  possession  cannot  maintain  an 
action  of  trespass  quare  ckviufum  fregU,  against  a  stranger  for  breaking  and 
entering  the  mortgaged  premises.    Gh>od%ng  ▼.  Shea,  S68. 

t.  A  second  or  third  mortgagee,  though  not  in  poeseesion,  nor  having  the 
right  of  possession,  may  maintain  an  action  against  a  stranger  to  reoovef 
the  value  of  fixtures  by  him  removed  from  the  mortgaged  premiaea,  withi 
ODt  regard  to  the  sufficiency  of  his  security,  and  although  the 
had  aned  defendant  for  the  same  act.  lb. 

See  ImuRANGB,  10. 

MUNICIPAL  AID. 
See  CQzwnTunos AL  Law,  6L 
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MUNICIPAL  OOBPORATION. 

1.  A  dtj  hoUto  tlUe  to  Ita  public  aquares  in  tmut  for  the  public,  and  they  an 
not  liable  to  aale  o&  execationB  against  the  ooipoiatloii  tor  its  general  in- 
debtednen.    Ean$om  y.  Bool,  195. 

t  In  an  action  against  a  dtj  for  the  valae  of  a  horse,  lost  by  plaintiff  in 
consequence  of  a  defect  in  a  bridge,  alleged  to  be  part  of  a  highway,  which 
the  dty  was  bonnd  to  keep  in  repair,  it  appeared  that  the  way  had  been 
dedicated  to  the  dty,  but  that  no  acts  of  acceptance  had  been  performed 
before  the  loss,  other  than  pablio  user,  bat  that,  after  the  loss,  the  dty  had 
repaired  the  bridge  and  the  embankment  adjacent.  J3M,  that  plaintiff 
conld  recover.     Willuhs,  J.,  dU&enHng.     Mand&nckid  ▼.  OUif  qf  Du- 

8.  It  is  the  duty  of  a  dty  not  only  to  keep  its  streets  in  repair,  bat  to  erect 
barriers  and  protections  to  prerent  tiaTclers  from  passing  withoat  its  limits, 
bat,  in  its  general  directions,  into  dangers  and  obstructions.   PerBBCK,J.  lb, 

i.  A  dty  is  not  liable  in  a  private  action  to  an  ii^ured  person  for  neglect  to 
keep  a  cross-walk  in  repair.    Detroit  y,  Blakeby,  400. 

S.  In  an  action  against  a  munidpal  corporation  for  injuries  occasioned  by  a 
defect  in  a  ddewalk,  the  damages  should  not  be  Tindictiye  or  punitive,  but 
only  compensatory.    City  of  OMeago  v.  Langlast,  008. 

See  HiGHWAT, 3;  Bailboad  Cohpaht,  L 

MUTUAL  WILLS. 
See  Statutb  of  Frauds,  8 ;  WiuiSl 

NATIONAL  BANK. 

1  Whiere  a  national  bank  fails  and  the  United  States  comptroller  of  the  car- 
lency,  proceeding  under  sections  46  to  50  of  the  euirency  act,  finds  it  to  be 
in  default,  dedares  the  bonds  depodted  with  the  government  to  secure  the 
circulation  forfeited,  and  appoints  a  receiver,  such  proceedings  do  not  dis- 
solve the  corporation  to  such  an  extent  as  to  bar  an  action  against  it  by  a 
creditor  to  test  the  validity  of  a  claim  disallowed  by  the  receiver.  PaJiqui- 
oque  Bank  v.  BeiM  Bank,  80. 

8.  Where  the  cadiier  of  a  bank  in  the  ordinary  business  of  receiving  paper  for 
collection  commits  a  fraud  on  his  bank  in  not  entering  the  paper  received 
on  the  books,  and  in  retaining  it  without  coUection,  protest  or  notice,  the 
bank  is  respondUe  for  any  loss  that  may  occur  in  consequence.  lb, 

NEOLIQENGE. 
■••AofMnr;  Mamrbb  A2n>SxBYANT,  1,8, 7;  Bailboad  OoMPAn, 8; 


NBGOTIABLB  INSTBUMSNT. 
Bee  Qbbtifioatb  of  DBPonr. 

NOTE. 
Bee  Pbomibbokt  Nora. 

NOTICE. 
Bee  LAmLOSD  ahd  TBNAirr ;  Frovibsokt  Notb,  4 
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NON  RESIDENT. 

0M  IHBOLYKHT  LAWIb 

NOVATION  OF  OONTRACT. 
0M  Btatute  of  Fsjltjd,  U  t- 

OB8TBUCTION. 
See  Baseicbiit. 

OFFICE. 

BL  aad  M.  wm  oppoelng  candldatea  for  county  treemmr.  H.  mm  dedued 
eleeted  bj  the  oomitx  canTween  and  entered  upon  the  daties  of  the  offlee. 
The  election  was  contested,  and  B.  was  finallj  dedlared  enUtled  to  the  office 
bj  the  Judgment  of  the  supreme  coart.  The  ooontj  auditor  in  settling 
with  M.  allowed  him  the  salary  for  the  time  he  held  the  office.  JBM,  that 
B.  could  not  exact  salary  for  the  time  M.  was  actually  in  office.  Ooourr,  J., 
di$iefUing.    The  Auditart  of  Wayne  Oo.  ▼.  Benaii,  883. 

OFFICEB  DE  FACTO. 

A  Judicial  officer  appointed  by  the  common  council  of  a  city,  in  pursuance  of 
an  act  of  the  legislature  afterward  declared  unconstitntioiial,  is  an  officer 
de  fado  and  a  recognisance  entered  into  before  him  is  Tilld.  Biynfn  t. 
</OmMU,  80. 

PAROL  EYIDENCB 

See  MoBTeAQB. 

PAROL  INSURANCE. 
See  Ihsu&avcb,  4,  lA. 

PARTNERSHIP. 

In  an  action  against  H.  and  B.,  makers  of  a  partnership  piomissoty  note,  it 
appeared  that  the  partnership  had  been  dissolved  soon  after  the  note  was 
made.  The  defense  was,  that  the  claim  was  barred  by  the  statute  of  limi> 
tations,  and  that  the  defendant  B.  had  received  his  discharge  in  bankruptcy 
under  the  United  States  law.  Held.  1,  That  the  admissions  and  acknowl- 
edgment of  the  note  by  B.  made  after  the  dissolution  of  the  partnership  but 
before  the  statute  of  limitations  had  taken  effect,  removed  the  bar  of  the 
statute  as  to  both  H.  and  B.  2.  That  evidence  of  an  admission  made  on  Sun 
day  of  a  part  payment  of  the  note  on  a  week  day  was  admissible.  3.  Thai, 
as  it  appeared  that  the  discharge  in  bankruptcy  had  been  obtained  by  fraud, 
It  was  no  bar  to  this  action,  notwithstanding  it  had  not  been  set  aside  in  a 
fsgolar  proceeding  for  that  purpose.    Bearddey  v.  HaU,  74 

See  Inbxtrancb,  11. 

PASSENGER. 
See  Railroad  Compakt,  8, 4. 

PASSENGER  CARRIER 
See  CAiLRiEii. 
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PAUPEIL 


PAYMENT.    . 
Bee  Bill  ov  EzcHioraa. 

rRACTICAL  LOCATION. 

See  Boundary  LnoL 

PBINCIPAL  AND  AGENT. 
BeeBAHXBiTPTCT,  2;  Ihburangb,  1, 6, 7, 18»  111 

PROBABLE  CAUSE. 
Bee  Malicious  Probbcutioh,  t. 

PROMISSORY  NOTE. 

1.  A  pmtntwnffy  note,  made  between  dtixene  of  Alabema,  for  tlie  pnrahMe 
moiiej  of  slaTee  sold  after  the  date  of  the  emanci|>ation  prodamation  of 
the  president  pi  the  United  States,  ie  valid,  notwithstanding  State  ordi- 
nanees  to  the  contrary.    MoEhain  v.  Mudd,  106. 

8.  The  loan  of  confederate  treasury  notes  is  not  a  valid  consideration  for  a 
promissory  note  made  between  parties  resident  of  Alabama  daring  the 
civil  war,  and  withont  any  legal  intent.    HaJU  v.  HwAon,  124. 

8.  A  promissory  note,  made  daring  the  rebellion  between  citiM^s  of  Alabama, 
in  consideration  of  a  loan  of  confederate  treasury  notes,  is  illegal  and  void ; 
and  a  note  in  renewal  thereof  is  likewise  Invalid.    LatMon  v.  Miller,  147. 

4.  In  an  action  on  a  negotiable  promissory  note,  the  defense  was  fraud  in  its 
inception,  and  the  Judge  diarged  the  jury  that  plaintiff  could  not  recover  if 
he  had  "  notice  of  such  fkcts  and  circumstances  as  would  have  put  a  reason- 
able man  upon  inquiry,"  in  regard  to  the  faith  of  the  note.  Held,  erroneous, 
on  the  ground  that  the  rale  of  law  requires  proof,  direct  or  by  circumstances, 
that  a  holder  for  value,  who  took  the  note  before  maturity  in  the  ordinary 
eourse  of  business,  bad  aatual  notice  of  the  fraud,  in  order  to  defeat  his 
recovery.    Lake  t.  Beed,  209. 

5.  A  wrote  his  name  upon  a  piece  of  blank  paper  at  tlie  request  of  B.,  who 
afterward,  without  the  knowledge  or  consent  of  A.,  wrote  a  promissory  note 
over  the  dgnature.  In  an  action  on  the  note  by  an  innocent  holder,  held, 
that  the  instrument  was  a  forgery,  and  that  A  was  not  liable  thereoB. 
Cbmlkini  v.  WTMer,  286. 

6w  A  person  who  is  induced  to  sign  a  promissory  note,  through  the  fklse  and 
fraudulent  misrepresentations  of  another,  believing  it  to  be  a  contract  in  re- 
]atloiitoservices,is, nevertheless, liable  thereon  ioakbana  flde  holder  who 
takes  it  before  maturity.    Douglast  v.  Matting,  288. 

7.  A  promissory  note  made  in  New  Hampshire  payable,  with  interest  annually, 
to  a  payee  resident  of  that  State,  is  to  be  construed  aecoiding  to  the  law  of 
that  State ;  and  compound  interest  on  such  a  note  is  recoverable  in  an  action 
Ift  Maine,  by  an  indorsee — that  being  the  law  of  interest  of  New  Harnpshire 
IB  such  cases  provided.    Stickney  v.  Jordan,  261. 
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S.  Bj  the  itatntefl  of  Maine,  a  promiMory  note  given  bj  tlw  luydMUid  to  the 
wife  for  money  borrowed  of  lier.  Is  Talid ;  and  a  diToroe,  a  tUtouh,  nwawm 
any  diaability  to  the  sabeeqaent  maintenance  of  an  action  upon  the  note  bj 
her  agmimrt  bim.     Webster  t.  Waiter,  2t5S. 

9.  The  deetmcdon  of  a  memorandam,  written  under  a  promieaory  note»  and 
qualifying  it»  Titiatea  the  note  even  in  the  handa  of  a  Iwna  flde  holder,  hav- 
ing no  knowledge  of  the  alteration.     WaU  ▼.  Pom&roif,  8d6, 

10.  A.  executed  a  promiaaory  note  payable  to  B.,  or  order,  but  did  not  daliTer  it 
Subeequently  B.  took  the  note  from  the  poeaeeaion  of  A.,  againat  hia  prevloua 
direction  and  without  hia  knowledge,  and  put  it  into  circulation.  SM,  that 
A.  waa  not  liable  thereon  eyen  to  a  Ixma  flds  holder.  An  unatamped  note  ia 
▼alid,  and  may  be  recorered  upon  in  the  State  courta.    Burmm  ▼.  JSuniing 

0ea  Bill  ovBzoHAiiOB;  Gbbtzfioatbof  Dbfobit;  OoMTRAOn,^ ;  Bvidjucui, 

1,8,6;  Ihbolvxnt  Lawb;  Stamps. 

PUBUC  SQUABBL 

See  MUHIOIPAL  OOBFORATIOH,  L 

RAILROAD  COMPANY. 

1.  B|y  the  flmt  aeetion  of  a  dty  ordinance  a  railway  company  waa  authoiiaed  to 
build  its  road  over  and  across  certain  streets  of  the  dty,  provided,  it  should 
be  built "  on  the  grade  of  the  city."  By  the  second  section  the  company  waa 
authorised  to  build  a  bridge  across  a  river  running  through  the  dty.  MM, 
ihaX  the  dause  in  the  first  section  relative  to  grade  did  not  prohibit  the  com- 
pany from  erecting  suitable  embankments,  above  grade,  as  approadies  to  the 
river ;  and  that  the  company  was  not  liable  to  a  lot  owner  for  damages  re- 
sulting from  the  erection  of  the  embankment.  8laU&n  v.  Dee  Moinee  Vatteif 
BaOroad  Oo„  306. 

X  A  passenger  on  a  railway,  who  purdiasee  a  ticket  for  a  distant  station  and 
gets  off  the  train  temporarily,  and  without  objection  or  notice,  while  it  la 
stopping  at  an  intermediate  station,  does  no  illegal  act,  but  for  the  time, 
he  surrenders  his  place  and  rights  as  a  passenger,  but  he  may  rotum  and 
resume  hia  place  and  rights  as  a  passenger  on  the  train  beforo  it  starta,  and 
the  ofScers  of  the  railway  are  bound  to  give  reasonable  notice  of  the  start- 
ing of  the  train.    8ta;t6  v.  Qrai^d  Trunk  BaOway,  268. 

8.  When  a  railroad  company  is  prosecuted  in  the  fonn  of  an  indictment,  un- 
der a  statute,  for  causing  death,  the  same  prindples  of  law  and  rulea  of 
evidence  are  applicable,  as  in  dvil  actions  for  damages  resulting  in  a  slmip 
lar  manner.  lb. 

lb  A  passenger  was  riding  in  the  saloon-car  of  a  f  roight-train,  contrary  to  the 
rules  of  the  railroad  company,  but  the  conductor  made  no  objection,  and 
collected  fare  of  him  for  a  first-clasa  paaaage.  HMt  that  he  could  recover 
for  iiguries  received  from  the  negligence  of  the  railroad  company.  Dunn 
V.  Qrcmd  Trunk  Railway,  267. 
.  In  assessing  the  damages  occasioned  to  the  owner  of  a  messuage  by  the 
taking  of  his  lands  for  the  construction  of  a  railroad,  the  depredation  of 
value  arising  from  the  proximity  of  the  road,  and  the  running  of  traini 
ahould  be  considered  only  so  far  as  is  due  to  proximity,  secured  by  means. 
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and  M  a  leaolt  of  snch  taking.  Walker  ▼.  Old  CMon/yand  Newport  BaiU 
foaif  Co^  500. 

0.  The  effects  ot  noifle,  Bmoke,  soot  and  the  like,  are  not  distinct  elements  of 
damage,  but,  in  estimating  the  depreciation  in  value  of  the  entire  tract, 
these  causes  may  be  considered,  in  so  far  as  the  annoyance  and  inoonyenience 
arising  therefrom  are  increased  by  reason  of.  and  as  an  incident  to,  the  tak- 
ing of  a  part  of  the  land,  lb, 

7.  The  turning  of  surface  water  upon  land,  by  the  embankment  of  a  sall- 
joad,  is  a  proper  element  in  estimating  the  damage  to  the  landowner  by  ths 
construction  of  a  railroad.  lb. 

8»  It  is  eyidence  of  negligence  for  a  railroad  company  to  run  an  engine  with- 
out a  screen  on  the  smoke  pipe,  from  which  large  sparks  are  emitted  so  as 
to  set  fire  to  an  adjoining  dwelling.    BedeU  t.  7%s  Long  JUand  ILJELOo^ 

0.  A  xaihoad  company  is  not  bound  absolutely  to  furnish  a  yehicle-worthy 
nad.    MoPaddenr.  The  New  York  CerUrailLJELCh.,  706. 

fee  AnEnmnnrr:  Garbibb;  Cokmon  Cabbieb;  CoBarmrnoHAL  Law,  5^  8 
XAttDCBBTB;  Byidbnob,  0;  Maotbb  and  Sbbyabt,  If  8»  4»  6, 7. 

REBELLION. 
■mPbomimobt  Notb,8,8;  Statutb  of  LonTAsnfli^l. 

BECOGNIZANGR 
See  Subbtibb. 

BEFOBMINQ  mSTRUMKNT. 
See  Ibsubabcb,  11. 

BEeiSTBY  LAW. 
Bee  OOHSTITUTIOBAL  Law»  IL 

RELEASE. 
0M  Mastbb  and  Sbbtabt,  6L 

BEMOVAL  OF  CAUSBS. 

0M  TbABSFBB  of  GAUSBlii 

BFiPAIRS. 
fee  LahtoiObd  akd  TBirABT,lL 

BB8IDENCK 
See  Sbttlbmbbt. 

RESTRAINT  OF  TRADE 

n*  deteiduit  sold  to  the  plaintiflfs  two  patents  issued  to  him  lor  fattproiT» 
BMnta  In  twist  drQls  and  collets,  covenanting  at  the  same  time  to  transfer  ts 
the  purchasers  all  his  subsequent  improvements  in  the  process  of  manufa^ 
ture,  and  that  he  would  at  no  time  aid,  assist  or  encourage,  in  any  manner, 
any  competition  against  tbem.    Afterward  he  removed  to  another  State  and 
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engaged  in  the  manafacture  of  other  twiet  drillB  and  oolletSy  aelling  them 
in  the  same  market  in  competition  with  plaintifta.  In  a  suit  to  restrain 
defendant  from  violating  hia  covenant,  held,  that  as  the  buaineBS  was  not 
local  in  ita  character,  and  the  restraint  not  greater  than  the  interest  of  the 
plalntiflB  required,  the  contract  was  valid.    Mane  I%ri$t  DriU  tmd  Maekmi 

REVBNUE  STAMP. 
0M  Byidkncb,8;  Btaicp^ 

RIGHT  OF  WAT. 
Bee  RAn.«OAD>  1,  S. 

RIPARIAN  OWNER. 

Thb  owner  of  land  bounded  on  a  lake,  whether  navigable  or  not,  ham  title  to 
the  land  left  dry  by  the  gradnal  and  imperceptible  receding  of  the  watera 
Warreih  t.  Okamber§,  88. 

SALARY. 
See  OmoB. 

SALE. 

The  agent  of  defendants  exhibited  samples  of  tea  to  plaintiff  and  negotiated 
a  verbal  sale  in  valne  exceeding  950.  Sabseqnently  a  bill  of  sale  and  tke 
tea  were  forwarded.  There  was  no  warranty  in  the  bill  of  sale,  but  the  tea 
was  found  to  be  onsoond.  Heid,  that  the  transaction  was  an  executed 
sale  with  warranty,  and  that  the  plaintiff  was  entitled  to  recover  without 
any  oflbr  to  return  the  tea  for  breach  of  warranty.  Letter  press  copies  cf 
•otNSpoiidenee  an  mere  secondary  evidence.    Fb(4  v.  B$KU§§t  OQft. 

See  Statutb  of  Fbauds,  4 ;  Lobo's  Oat. 

SALE  OF  LAND. 
SeeMiSTAiB. 

SAYINGS  BANK  BOOK. 

See  Gift. 

SETTLEBfENT. 

Uadsr  Hm  panpor  Iftws  a  residence  once  established  may  be  abandoned  or  lost 
without  having  acquired  another ;  and  the  continuance  of  the  residence  of 
a  pauper,  who  has  left  his  place  of  abode,  taking  all  he  has,  and  with  no 
intention  as  to  returning,  depends,  in  no  degree,  upon  the  fact  of  his  retain. 
Fcf^  T€urmouih  v.  Wut  QardiMr,  279. 

SHIP  OWNER. 
0es  Bauxbuftct  ;  CoMif ok  Cakbwb,  6, 7. 

SIDEWALK. 
See  MnciciPAT^  Cobpobatioks,  S. 
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SLANDER. 

in  an  action  for  slander  it  is  not  necessary  to  prove  the  preciae  words  ■■ 
averred  in  the  petition,  but  it  is  sufficient  to  prove  them  substontiallj  as 
therein  set  forth     Dumond  v.  Brown,  194. 

SLAVE. 

See  CONTBACT.d. 

SLAVE  CONTRACT 
1m  Gomtract,  9 ,  Emancipation  -  PsoMiaflOBT  Not^  L 

SPARKS 
See  Railroad  Compant,  8 

SPECIAL  LAW 
Bee  Constitutional  Law»  9l 

SPECIE  PAYMENT 
See  Bill  of  Exchange 

STAMPS 

1.  The  United^  States  internal  revenue  laws  were  not  in  operatton  in  the  Con 
federate  States  during  the  war,  and  it  was  therefore  unnecessary  to  stamp 
promissory  notes  to  give  them  validity.    McElwUn  v.  Mudd,  106. 

2.  An  unstamped  note  is  valid,  and  may  be  recovered  upon  In  the  State  oonrts 
Bwmm^  SnnHngtan,  i&J 

See  Eyidbnob,  8 

STATE  ORDINANCE 

SBB  COHSTITtmONAL  LaW»  8 

STATE  STATUTES 
See  FOBXiON  Law 

STATUTE  OF  FRAUDS. 

1  Plaintiff  had  a  debt  against  S.  who  had  a  debt  against  D.,  and  a  lien  there- 
for upon  defendant's  vessel.  S.,  being  pressed  for  money  by  plaintiff,  told 
liim  that  he  should  have  his  lien-claim  on  the  vessel,  to  be  enforced  if  IX 
should  not  pay  the  amount  thereof  to  plaintiff.  Defendant  hearing  of  this, 
and  not  desiring  that  his  vessel  should  be  stopped,  verbally  promised 
plaintiff  that  he  would  pay  S.'s  claim  if  D.  should  not  do  so.  Plaintiff  did 
not  discharge  S.,  nor  did  S.  release  D.  or  his  lien  on  the  vessel,  although  he 
did  not  enforce  it  as  he  would  have  done,  but  for  the  ex|  eetation  raised  by 
defendant's  promise  that  the  claim  would  be  paid  to  plaintiff  D.  afterward 
collected  of  defendant,  but  did  not  pay  plaintiff.  Held,  that  the  promise 
was  within  the  statute  of  frauds.    Stetoart  v.  Cam/pbeU,  296. 

t^  The  wife  of  B.  agreed  with  defendants  to  release  her  right  of  dcwer  in 
lands  which  B.  wished  to  convey  to  their  use  by  a  trust  deed ;  tho  con- 
■ideration  of  the  release  being  a  verbal  promise  by  defendants  that  they 

Vol.  IV.— 96 
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would  pay  a  debt  of  B.  to  G.  B.  and  wife  executed  the  trust  deed*  bat 
defeuduits  refused  to  pay  the  G.  debt.  HM,  that  the  yerbal  agreement  ol 
defendants  was  not  within  the  statute  of  frauds.    Brown  v.  Brawn,  820. 

8.  A.  and  B.  mutually  agreed  by  parol  that  each  should  make  a  will  of  her 
real  and  personal  estate  in  favor  of  the  other,  and  the  wills  were  so  madf ; 
but  B.  afterward  made  another  will  in  favor  of  other  parties  and  died. 
Jleld^  that  the  agreement  was  a  contract  for  the  sale  of  lands  within  tli? 
statute  of  frauds,  and  therefore  void.    Ghmld  y.  2£ansfleld,  573. 

4.  Where  a  contract  of  sale  is  verbal,  the  delivery  of  the  goods,  after  accept- 
ance, to  a  carrier  designated  by  the  buyer,  is  sufficient  to  satisfy  the  statute 
of  frauds.    OroMv  O'DtmneU,  721. 

See  Saul 

STATUTE  OF  LIMITATIONS 

1  The  statute  of  Umitatioiis  was  suspended  In  Alabama  between  Januarv  11 
1861,  and  September  21, 1865,  that  being  the  period  during  which  the  dvil 
courts  were  virtually  closed  on  account  of  the  rebellion.     Cfoleman  v 
Eolme$,tSn. 

9.  Defendant  wrote  a  letter  to  phdntifl  stating  that  he  had  a  certain  sum  of 
money  and  proposed  giving  it  to  his  creditors  for  equal  distributionp  pro- 
vided they  would  release  him  from  all  obligations ;  and  that  he  extended 
the  proposition  to  plaintiff  for  his  decision.  The  ofier  was  not  accepted 
BM,  that  the  letter  did  not  constitute  such  an  acknowledgment  or  promise 
as  would  remove  the  bar  of  the  statute  of  limitations.    OhamberBY.  Bnbeg, 

8ia 

8.  A  statute  of  limitations  does  not  run  against  the  State  in  the  absense  ol  as« 
press  legislative  enactment.    Orane  v.  Bsed&r,  430. 

See  Pabtihebship. 

STREETS. 
Bee  MmnoiFAL  GoRFORATioira»9»8»4»S 

SUNDAY. 
See  LoBD'B  Day;  Pabtnxbship. 

SURETIES. 

1  0.  was  arrested  on  a  criminal  charge  in  the  State  court  and  was  bailed.  He 
was  subsequently  arrested  and  imprisoned  for  another  crime  by  the  military 
authorities  of  the  United  States,  and  could  not  be  produced  In  the  State 
court  accordhig  to  the  terms  of  the  recognisance.  ffM,  that  the  sureties  were 
dischaiged.    BOdingv.  8tcUe,26, 

%.  In  an  action  on  a  forfeited  recognisance,  the  defense  was,  that  the  criminal 
could  not  appear  when  called,  because  he  was  in  prison  in  another  State.  It 
appeared  that  he  had  gone  to  New  York,  after  his  release,  and  had  been 
taken  to  Maine,  under  a  requisition  from  the  governor  of  that  State,  ts 
answer  for  a  orima  committed  there.  Hidd,  no  defense.  IkUntar  v.  2l^|flsr«  88 

TAXATION. 
See  Ck>KSTiTUTiONAii  Law,  1, 5. 
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TAXES. 

An  action  in  aasumpsit  will  not  lie  against  a  town  for  money  paid,  onder  pro 
test,  by  a  resident  owner  for  taxes  on  real  estate,  where  the  only  objection 
is,  that  '*  the  assessments  were  not  legally  made."  It  teenu  that  the  proper 
course  for  the  tax  payer  is  to  ref  ase  to  pay  the  taxes,  and,  when  the  land  is 
sold  by  the  collector,  to  defend  his  title.  Rogeri  v.  InhabiiairUi  of  OreerHnuh, 

TAX  DEED. 

1  A  oonnty  treasurer,  having  given  an  imperfect  or  informal  tax  deed  wliich 
does  not  pass  the  title,  may,  on  his  own  motion,  give  a  second  deed  correct 
in  fact  and  regular  in  form.    McCready  v.  Sexton  dt  Son,  214. 

3.  An  act  of  the  legislature,  declaring  a  tax  deed  conclusive  evidence  that  all 
of  the  essential  requirements  of  the  law  regulating  the  exerdae  of  the  tax- 
ing power  were  complied  with,  is  unconstitutional.  lb. 

See  CONSTiTUTiOKAii  Law,  i.  I 

TELEGRAPH. 

1.  A  mistake  in  the  transmission  of  a  telegram  is  prima  faeU  negligence  on 
the  part  of  the  company,  and  the  burden  of  proof  rests  npon  it  to  show  it- 
self free  from  fault.  Bittenhotise  v.  The  Independent  Line  of  Telegraph,  678. 

2.  A  message  as  delvoered  by  plaintiff  to  a  telegraph  company  read :  "  If  we 
have  any  Old  Southern  sell  same  before  board.  Buy  five  Hudson  at  board ;" 
but  the  message  as  transmitted  read :'  "  If  we  have  any  Old  Southern,  sell 
same  before  board.  Buy  five  hundred  at  board."  Plaintiff's  agent,  who  re> 
ceived  the  message,  bought  five  hundred  Old  Southern ;  but  plaintiff,  hear- 
ing of  this,  immediately  directed  the  sale  thereof,  and  the  purchase  of  five 
hundred  shares  Hudson  River,  according  to  the  intention  of  the  original 
message  as  delivered,  in  the  mean  time  Hudson  River  had  risen,  making  a 
difference  to  plaintiff  of  $1,875.  In  an  action  against  the  company  for 
damages,  held,  that  plaintiff  could  recover,  and  that  the  measnre  of  dunagei 
WM  the  liae  in  the  price  of  the  stock.  Ih, 

TENANT. 
See  Lakdlobd  Ain>  Tbnabt 

THROUGH  CONTRACT 
See  Common  Cabbisb,  (L 

TRADE. 
See  Rbstraint  of  Tbabb. 

TRANSFER  OF  CAUSEa 

1.  The  United  States  statutes  relative  to  transferring  causes  from  the  State  ie 
the  federal  courts  authorize  the  transfer  where  the  plaintiff  is  a  citizen  of 
the  State  where  the  suit  is  commenced  and  the  defendant  is  a  citizen  of  an- 
other State ;  where  both  plaintiff  and  defendant  are  non-residents  of  the 
State  in  which  the  action  is  commenced,  the  case  i«  not  within  the  statuta 
WiOe  V.  The  Home  Ine,  Co.,  180. 
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%,  By  an  act  of  the  legialatare  of  Michigan  It  was  piOTided  that  no  foreign  in 
soianoe  company  should  transact  bosiness  within  that  tttate  without  Am 
appointing  an  agent,  in  tliat  State,  on  whom  process  of  the  State  oonitaeoiild 
be  served,  and  "  that  such  courts  shall  have  ezdusiTe  Jarisdlctioii  of  all 
cases  arising  under  this  act."  A  New  York  insurance  company  was  sued  In 
the  State  court  of  Michigan  and  accepted  service  of  process  through  their 
agent  in  that  State.  On  an  application  to  the  State  supreme  court  for  a  writ 
of  mandamus  compelling  the  circuit  judge  to  issue  an  order  transferring  the 
cause  to  the  United  States  court,  —  held  (1)  that  the  company,  by  operating 
under  the  Michigan  statutes,  and  accepting  service  of  process,  had  waived 
the  right  of  transfer ;  and  (2)  that  a  writ  of  mandamits  was  not  the  proper 
lomedy  even  if  the  company  were  entitled  to  the  transfer.  The  People  ea 
rd.  Giene  FaUs  Im,  Oo.  v.  The  Judge  of  Jackeon  CircuU,  001 

TRESPASS, 
flee  Aonov ;  Highway,  1 ;  Mobtgaoor  ahd  MoRTSAaa^ 

UNITED  STATES  CX>UBTa 
See  JuBiBDicnoN. 

USAQE. 
flee  Ihburancb,  91 

VARIANCE. 
See  Slander. 

▼KNDOR  AND  PURCHASSIL 
See  Lord's  Day. 

VENDOR  AND  VENDEE. 
See  Ihsurancb,  12. 

.      VERBAL  AaREEME]<3T. 
flee  Statute  of  Frauds 

VERBAL  INSURANCE. 
See  Iksurakce,  4, 18. 

VESSEL. 
See  Barratry. 

VOLUNTARY  CONVEYANCa 
See  CoNYBYAKca. 

VOTING. 
flee  Constitutional  Law,  & 

WAREHOUSEMEN 
See  Common  Carrier.  8. 
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WARRANTY. 
Amajtoipation  ;  InsuBAiTOB,  6. 28 .  Saim 

WARRANTY  DEED 
See  Dbsd.  4  :  EvrcnoH. 

WATER  RIGHTS. 
Bee  Riparian  Ownbb. 

WILLS. 

A  wTfltliiK.  ezeeated  by  two  pereoDa,  purporting  to  be  a  will,  whereby,  1b  ooB' 
frtderatfoD  of  matual  friendship,  they  mutually  promiae  that,  io  the  e^entof 
the  death  of  etther,  the  survivor  shall  pay  the  ezpennes  of  siekneae  and 
buiial.  and  shall  enter  into  the  possession  of  the  estate  of  the  other,  is  not 
a  flompaot  but  a  will,  revocable  by  either,  and  Is  rendered  Inoperative  by  a 
■abeeqaent  eeparate  wiU  of  either.     Sehumaker  r.  8chmiiU,  18ft. 

See  Statutb  of  Frauim,  8. 

WITNESSES. 
flee  DsED,  2;  Evtcthw. 

WORDS. 

"  <^t»T»na»/'  see  Cbrttftcatb  of  Dbpoot 

"Oma  Pmsioge,'*  see  iNSUBAifCB,  81 


